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ACT NO- X- OF 1888. 


Received the G.-G.’s Assent on the 2oth September i 

An Act to amend the Code of Civil Procedure and the Presidency 

Small Cause Courts Act, 1882, 


Whereas it is expedient to amend the Code of Civil Procedure 
and the Presidency Small Cause Courts Act, 1882; It is hereby enacted 
as follows : — 

1 . For the second schedule to the Code of Civil Procedure there 

Revision of the second sche- shall be substituted the Schedule in the first 
dule to Act XIV. of 1SS2. schedule to this Act. 

2 . (/) To section 23 of the Presidency Small Cause Courts Act, 
Amendment of Act XV. of 1 882, the following shall be added, namely : — 

'1S82. Subject to such control, the Court may mo- 

dify or cancel any notification under this section as occasion may ap- 
pear to it to require. 

[2) For the second schedule to the same Act there shall be sub- 
stituted the schedule in the second schedule to this Act. 


(j) Any declaration which has been notified under the proviso to 
section 23 of the Presidency Small Cause Courts Act, 1882, before the 
day on which this Act is passed, and which was in force immediately 
before that day, shall, subject to the powers of the Court under thsi 
section, be construed, so far as may be, as referring to the schedule which 
has been substituted by the last foregoing sub-section for the second 
schedule to that Act. 


Addition to section 5S9, Act 3 . To section 589 of the Code of Civil Pro- 
XIV. of 1882. cedure the following shall be added, namely : — 

Provided that an appeal from an order specified in section 588, 
clatrse (17), shall lie — 

[a] ta the District Court where the order was passed by a Court 
subordi'iiate to that Court, and 


( 5 ) to the High Court in any other case.^' 


4 . Act VI li. of 


■Repeal. 


1 880 (an Act to correct a clerical error in the 
Indian Limitation Act, and section 26 
of the Provincial Small Cailsfc Courts Act, 1887, 
are hereby repealed. 
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THE FIRST SCHEDULE TO THIS ACT. 

The Second Schedule to the Code of Civil Procedure. 

(^See section 

Chapters and sections of this Code extending to Provincial Courts 

OF Small Causes. 

Preliminary : Sections i, 2, 3, and 5. 

Chapter I. — Of the Jurisdiction of the Courts and Res Judicata^ except section ii 

and the last paragraph of section 14. 

Chapter II. — Of the Place of Suing, except section 20, paragraph 4, and sections 

22 to 24 (both inclusive). 

Chapter III. — Of Parties and their Appearances, Applications, and Acts. 

Chapter IV. — Of the Frame of the Suit, except section 42 and section 44, rule a. 

Chapter V. — Of the Institution of Suits. 

Chapter VI. — Of the Issue and Service of Summons, except section 77. 

Chapter VII. — Of the Appearance of the Parties and Consequence of Non-ap- 
pearance. 

Chapter VIII. — Of Written Statements and Set-off. 

Chapter IX. — Of the Examination of the Parties by the Court, except section 1 19. 

Chapter X. — Of Discovery and the Admission, &c., of Documents. 

Chapter XII. — Section 155, first paragraph. Judgment where either party fails to 

produce his evidence. 

Chapter XIII. — Of Adjournments, 

Chapter XIV. — Of the Summoning and Attendance of Witnesses. 

Chapter XV. — Of the Hearing of the Suit and Examination of Witnesses, except 

sections 182 to 188 (both inclusive). 

Chapter XVI. — Of Affidavits. 

Chapter XVII. — Of Judgment and Decree, except sections 204, 207, 21 1, 212, 

213, 214, and 215. 

Chapter XVIII. — Of Costs, sections 220, 221, and 222. 

Chapter XIX. — Of the Execution of Decrees, sections 223 to 236 (both inclusive), 

239 to 258 (both inclusive), 259 (except so far as relates 
to the recovery of wives), 266 (except so far as relates to 
immoveable property), 267 to 272 (both inclusive), 273 
(so far as relates to decrees for moveable property), 275 
to 283) both inclusive), 284 (so far as relates to moveable 
property), 285, 286, 287, 288, 289, 290 (so far as relates 
to moveable property), 291, 292, 293 (so far as relates to 
re-sales under 297), 294 to 303 (both inclusive), 328 to 333 
(both inclusive, so far as relates to moveable property), 
336 to 343 (both inclusive). 

Chapter XX. — Section 360, Power to invest certain Courts with Insolvency-juris- 
diction. ** 

Chapter XXI. — Of the Death, Marriage, and Insolvency of Parties. 

Chapter XXII. — Of the Withdrawal and Adjustment of Suits. 

Chapter XXIII.— Of Payment into Court. 

Chapter XXIV. — Of requiring Security for Costs. 

Chapter XXV. — Of Commissions, except section 396. 

Chapter XXVI. — Suits by Paupers. 

Chapter XXVII.— Suits by and against Government or Government Servants. 
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Chapter XXVIII.— Suits by Aliens and by and against Foreign and Native 

Rulers. 

Chapter XXIX, — Suits by and against Corporations and Companies. 

Chapter XXX. — Suits by and against Trustees, Executors, and Administrators. 
Chapter XXXI. — Suits by and against Minors and Persons of Unsound Mind. 
Chapter XXXII. — Suits by and against Military Men. 

Chapter XXXIII. — Interpleader. 

Chapter XXXIV. — Of Arrest and Attachment before Judgment, except as re* 

gards Immoveable Property. 

Chapter XXXVI. — Appointment of Receivers. 

Chapter XXXVII. — Reference to Arbitration. 

Chapter XXXVIII. — Of Proceedings on Agreement of Parties. 

Chapter XLVI. — Reference to and Revision by High Court. 

Chapter XLVI I. — Of Review of Judgment, sections 623, 626, and 630. 

Chapter XLIX. — Miscellaneous. 


THE SECOND SCHEDULE TO THIS ACT. 

The Second Schedule to the Presidency Small Cause Courts Act, 1882. 

( See section 2j.) 

Portions of Civil Procedure Code extending to Court. 

Preliminary : Section 2, Interpretation-clause. 

Chapter L — Of the Jurisdiction of the Courts and Res Judicata, except section ii. 

Chapter II. — Of the Place of Suing, except sections 15 to 19 (both inclusive), sec- 
tion 20, paragraph 4, sections 22, 23, and 24, and sec- 
tion 25, paragraphs 2 and 3. 

Chapter III. — Of Parties and their Appearances, Applications, and Acts, except 

section 37, clause {li), and the last paragraph. 

Chapter IV. — Of the Frame of the Suit, except section 42 and section 44, rule a* 

Chapter V. — Of the Institution of Suits, except section 53, clause (6), sub-clause 

(iv.), section 55, section 57, clause (6), and sections 58 
and 62, 

Ch after VI. — Of the Issue and Service of Summons, except, in section 64, the 

words “ and the copies or concise statements required by 
section 58 have been filed," and sections 65 and 66. 

Chapter VII. — Of the Appearance of the Parties and Consequence of Non-appear- 
ance. 

Chapter VIII. — Of Written Statements and Set-off, except sections no, 112, and 

113 - 

Chapter IX.— Of the Examination of the Parties by the Court, except section 119. 

Chapter X. — Sending for Records and Production, kc,, of Documents, sections 

137 (except paragraph 2), 138, 140 (except the proviso 
and the last six words), 141, 141A, 142, 142A, sub-sec- 
tion (/), 143, and 145. 

Chapter XI. — Settlement of Issues, sections 150 and 15 1. 

Chapter XII. — Disposal of the Suit at the first Hearing, except sections 154 and 

155 - 

Chapter XIII. — Of Adjournments. 



A 


AMENDING CODE OF CIVIL PROCEDURE. 


./'t* XIV. — Of the Summoning and Attendance of Witnesses, except sections 

i68, 169, 170, and 175. 

Chapter XV.-^Of the Hearing of the Suit and Examination of Witnesses, except 

sections 182 to 191 (both inclusive) and the second para- 
graph of section 193. 

Chapter XVI. — Of Affidavits. 

Chapter XVII. — Of Judgment and Decree, except sections 200, 201, 202, 204, 

207, and 21 1 to 215 (both inclusive). 

Chapter XVIII. — Of Costs. 

Chapter XIX. — Of the Execution of Decrees, sections 229, 229A, and 229B, sec- 
tion 230, first two clauses, sections 231 to 236 (both in- 
clusive), 243 to 259 (both inclusive), 266 (so far as relates 
to the attachment of moveable property or decrees there- 
for), 267 to 272 (both inclusive), 273 (so far as relates to 
decrees for moveable property), 275 to 303 (both inclu- 
sive), 328 to 333 (both inclusive), 336 (except the last three 
clauses), and 337 to 343 (both inclusive). 

Chapter XXI. — Of the Death, Marriage, and Insolvency of Parties. 

Ch after XXII. — Of the Withdrawal and Adjustment of Suits. 

Chapter XXIII. — Of Payment into Court. 

Chapter XXIV. — Of requiring Security for Costs. 

Chapter XXV. — Of Commissions, except section 396. 

Chapter XXVII. — Suits by or against Government or Public Officers. 

Chapter XXVI 1 1 . — Suits by Aliens and by and against Foreign and Native Rulers, 

except section 433, sub-sections (/), (2), (4), and (5). 

Chapter XXIX. — Suits by and against Corporations and Companies. 

Chapter XXX. — Suits by and against Trustees, Executors, and Administrators. 

Chapter XXXI. — Suits by and against Minors and Persons of Unsound Mind, 

Chapter XXXII. — Suits by and against Military Men. 

Chapter XXXIII. — Interpleader. 

Chapter XXXIV. — Of Arrest and Attachment before Judgment, except as re- 
gards the attachment of immoveable property. 

Chapter XXXV. — Interlocutory Orders, sections 498, 499, 500, and 502. 

Chapter XXXVI. — Appointment of Receivers, section 503. 

Chapter XXXVII. — Reference to Arbitration, except the provisions of section 

522 as to appeals. 

Chapter XXXVIII. — Of Proceedings on Agreement of Parties, except so much 

of section 527, clause {b), as relates to immoveable pro- 
perty. 

Chapter XL VI. — Of Reference to and Revision by High Court. 

Chapter XLIX. — Miscellaneous. 
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ACT NO. XIV. OF 1882.^^ 


Received the G.>G.’s Assent on the 17th March 1882. 

An Jcilo consolidate and amend the laws reJatinf/ to the Procedure of the 

Courts of Civil Judicature. 

Whereas it is expedient to consolidate and amend the laws relating 

to the procedure of the Courts of Civil Judica< 
ture ; It is hereby enacted as follows : — 

Preliminary. 

I. This Act may he cited as “ The Code of Extending ta 
Civil Procedure and it shall come into force ^ 

on the first day of June 1882, 

This section and section 3 extend to the whole of British India. The 

other sections extend to the whole of British 
Local extent. India except the Scheduled Districts as defined 

in Act No. XIV. of 1874. 

On 28tli Septemher 1877 {i. e., three days before Act X. of 1877 came into opera- 
tion), an application was made for the enforcement of a money-decree by attachment 
{inier alia) of a j)olitical pension enjoyed by the defendants. Under Act VIII. of 
1850, s. 210, a notice was issued on the .same day to the defendants, calling upon them 
to show cause why the decree should not be executed. The defendants accordingly 
appeared on the day fixed (kt which dale Act X. of 1877 had come into force), and con- 
tended that, under s. 200, cl. of that Act, the pension w^us no longer attachable. Held 
that all proceedings, commenced and pending when Act X, of 1877 became law, were, 
under Act I. of 1808, s. 6, to be governed by the law theretofore in force, the general 
rule of construction contained in that section not being affected or varied by Act X. of 
1877, ss. 1 and 3 ; and that a bond fide application for enforcement of a decree in a par- 
ticular way, cou])lod with an order of the Court in furtherance of that object, as much 
constitutes a proceeding in execution commenced and ]>ending as the actual issue of a 
warrant of attachment, — Vidyaram v. Cliaudra Shekharram, I, L. R., 4 Bom, 163, [Nov. 

19, 1879.] 

Intorpretation-Clause. 2. In this Act, unless there be something Ditto, 

repugnant in the subject or context — 

“ chapter : ” “ chapter ” means a chapter of this Code : 

“ district” means the local limits of the jurisdiction of a principal Civil 
“District;" Court of original jurisdiction (hereinafter call- 

“ District Court : ” < District Court’), and includes the local 

limits of the ordinary original civil jurisdiction of a High Court ; every 
Court of a grade inferior to that of a District Court, and every Court of 
Small Causes, shall, for the purposes of tliis Code, be deemed to he subordi- 
nate to the High Court and the District Court : 

pleader” means every person entitled to appear and plead for another 
pleader;" D' Court, and includes an advocate, a vakil> and 

an attorney of a High Court ; 

♦ Aa amended by Acti XV, of 1882, XVTII, of 1864, XIV. of X885, aod IV of 1888. 

Q. P. \ 


Preamble. 


Short title. 
Commonceraent. 
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“ Government Pleader ” includes also any officer appointed by the Local 

Government to perforin all or any of the functions 
** Government Pleader : ” expressly imposed by this Code on the Govern- 
ment Pleader : 

'‘Collector • ” “Collector” means every officer performing 

the duties of a Collector of land-revenue : 

“ decree ’’^‘mcans the formal expression of an adjudication upon any 
“decree’ ” right claimed, or defence set up, in a Civil Court, 

when such adjudication, so far as regards the Court 
expressing it, decides the suit or appeal. An order rejecting a plaint, or 
directing accounts to be taken, or determining any question mentioned or 
referred to in section 244, but not specified in section 588, is not within 
this definition : an order specified in section 588 is not within this defi- 
nition : 


“ order ” means the formal expression of any 
decision of a Civil Court which is not a decree as 
above defined : 

“judgment ” means the statement given by 
the Judge of the grounds of a decree or order : 

“Judge” means the presiding officer of a 
Court : 

“ judgment-debtor ” means any person against 
whom a decree or order has been made : 
means any person in whose favour a decree or any 
order capable of execution has been made, and 
includes any person to whom such decree or order 
is transferred : 

“ written ” includes printed and lithographed, 
and “ writing” includes print and lithography : 

“ signed ” includes marked, when the person making the mark is un- 
signed:” able to write his name; it also includes stamped 

with the name of the person referred to : 

“ foreign Court” means a Court situate beyond the limits of British Tn- 
foreign Court having authority in British India, nor 

established by the Governor-General in Council : 

“ foreign judgment : ” “ foreign judgment ” means the judgment of a 

foreign Court : 

“ public officer ; ” “ public officer ” means a person falling under 

any of the following descriptions (namely) : — 

every J udge ; 

every covenanted servant of Her Majesty ; 

every commissioned officer in the military or naval forces of Her Majesty 
while serving under Gavernment ; 

every officer of a Court of Justice whose duty it is, as such officer, to 
investigate or report on any niq.tter of law or fact, or to make, authenticate, 
or keep any document, or to take charge or dispose of any property, or exe- 
cute any judicial process, or to administer any oath, or to interpret, or to 
preserve order in the Court, and every person specially authorized by a 
Court of Justice to perform any of such duties ; 

every person who holds any office by virtue of which he is empowered 
to place or keep any person in confinement ; 

every officer of Government whose duty it is, as such officer, to prevent 
©fFences, to give information of ofiences, to bring ofTeiiders to justice, or to 
protect the public health, safety, or convenience ; 


“ order : ” 

“ judgment 
“ .Judge : ” 

“ judgment-debtor : ” 

“ decree-holder ” 
“ d«cr©o-holder : ” 

“ written : ” 
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every officer whose duty it is, as such officer, to take, receive, keep, nr 
expend any property on l)ehalf of Government, or to make any survey, as- 
sessment, or contract on behalf of Government, or to execute any revenue- 
process, or to investigate, or to report on, any matter affecting the pecuniary 
interests of Government, or to make, authenticate, or keep any document 
relating to the pecuniary interests of Government, or to prevent the infrac- 
tion of any law for the protection of the pecuniary interests of Government, 
and every officer in the service or pay of Government, or remunerated by 
fees or commission for the performance of any public duty. 


And in any part of British India in which this Code operates, “ Goveru- 

„ inent ” includes the Government of India as well 

Government. Local Government. 


The term “ judicial proceeding/’ as used in Act X. of 1877, s. 2, must be understood 
to mean a judicial proceeding of the same nature a suit, or such poceediugs as are 
referred to in ss. 333, 522, 526, and 531. The definition given in Act X. of 1872 is not 
applicable. — Balpatbhai Bhagubhai v. Amarsang Khema Bhai, I. L. B., 2 Bom. 553. 
[Mar. 20, 1878.] 

The eifect of the proviso to s. 3 of Act X. of 1877 (taken in connection with tlio 
definition of the word “decree ” in s. 2) is that, in all suits pending when that Act canje 
into force, the practice and procedure to be followed down to the final result of such suits 
(i.e., when nothing remains to be done but to execute the decree or to appeal from it) 
are the same as previously existed, but that, in all subsequent proceedings in execution of 
the decree or in appeal from it, the practice and procedure provided by Act X. of 1877 
are to be observed. — liustomji Burjorji v. Kessowji Naik, I. L. R., 3 Bom. 161. [Aug, 
13, 1878,] 

A DECREE of a Small Cause Court can be executed by it at any place within the 
local limits of the I)istri(;t Court to which it is subordinate, as defined by Act X. of 1877, 
8. 2, without having recourse to the procedure uuder s. 648, which a])plies only to cases iu 
which a decree passed in one district has to be executed in another district. — Badaii 
Bebajea v. Kala Chand Bobajea, I. L. R., 4 Cal. 823. [Mar. 24, 1879. J 

Notwithstanding the provisions of s. 12 of the Court Fees Act (VIT. of 1876}, 
an order rejecting a plaint on the ground of its being insufficiently stamped is appealable 
as a “ decree ” within the definition of decree ” in the Civil Procedure Code as amended 
by Act Xll. of 1879. — Ajoodhya Pershad c, Guiiga Pershad, 6 C. L. R. 567. [June 
10, 1880.] 

A Collector, when acting under s. 204 of Act XTX. of 1873 as the agent of the 
Court of Wards in respect of the estate of a disqualified person, is a public officer witbia 
the meaning of ss. 2 and 42 1 of Act X. of 1877, and consequently, when sued for acts 
done in that capacity, is entitled to the notice of suit required by the latter section. — • 
Collector of Bijnor u. Muuuvar, 1. L. R., 3 All. 20. [Juue 11, 1880.] 

A decree-holder, within the meaning of the Civil Procedure Code, is the person 
whose name appears on the record as the person in whose favour the decree was made, or 
some person whom the Court has, by order, recognizeil as the decree-holder from the 
original plaintiff or his representatives. S. 235 of the Civil Procedure Code puts on the 
party applying for execution the obligation of stating any adjustment between the parties 
after decree ; that is, any matter not done through the Court, as well as any agreement 
through the Court. — Paupay,>a v. Narasaunah, 1. L. R., 2 Mad. 216. TOct. 29, 1880.J 

The sharers of a joint undivided estate agreed in writing that such estate should be 
partitioned and the accounts thereof settled by arbitration, and named one of such sharers 
as arbitrator, and agreed that he should settle all the accounts, show the surplus at each 
sharer’s credit, and prepare lots, after partition of the lands and houses comprehended iu 
such estate, and have them drawn within one year from the completion of the partition. 
Subsequently, one of such siiarers applied, under s. 523 of Act X. of 1877, to have such 
agreement filed in Court, The other sharers not objecting to this course, such agreement 
was filed accordingly, and the case was referred to such arbitrator. The arbitrator madia 
an award, whereby he })urtilioned such estate into lots, assigning some only of sudi lots 
by name, and whereiu he stated that he had no1 been able to settle the Orccounts owing 
to the default of the parties, and that, (lousidering that the partition should iMkeeffet^ 
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without any delay, he did not ask for further time. He further stated that “ all the 
parties state that they will adjust the accounts after renewing the agreement,’" and 
that he requested that the uuaasigned lots might be drawn in Co\irt. The Court made 
an order confirming the award, and, it being obiected that the settlement of the accounts 
should not be postponed, but that they should be settled as agreed, directed that the 
arbitrator should settle the accounts, and gave him a year’s time for that purpose, and 
some of the parties, not being willing to draw the unassigned lots, directed the distri- 
bution of such lots “ in reference to the age and number ” of the sharers Held that 
such order was a “ decree” within the meJining of ss. 2 and 522 of Act X. of 1877 : that 
the arbitrator should himself have drawn such lots, or he should have made the par- 
ties draw them ; but, inasmuch as it would not have strained the agreement to have laid 
such lots drawn in Court, and no objection had been taken to the arbitrator not iiaving 
himself drawn them, it was not incumbent on the Court to have remitted the award in 
order that the arbitrator might have drawn them : that the Court, however, should not 
have distributed such lots in tlie manner it had done, but should have drawn a lot for each 
person, and in acting as it had done, it had acted contrary to the award, and for that rea- 
son its decree could not be maintained: and that, in confirinnig the a\\ard before the 
accounts had been settled, and an award made in res]>ect thereof, the Court had acted 
erroneously, inasmuch as the award had left undetermined a very important tnatter, rtz., 
the settlement of the accouiils, and the Court should, under s. 52(J of Act X of 1877, 
have remitted the award for the reconsideration of the arbitrator, and as it had power 
to remit it upon such terms as it thought fit, the could have allowed one year, if 

necessary, for the settlement of the accounts : atid on this accojinl, ami :vlso because the 
Court had made an order })ostponing the settlement of the sn^counts, and thereby made 
an order contrar}' to and in excels of the award, it^ docree must bo reversed. — ISadik AH 
Khan v. Imdad Ali Khan, I, L, R,, 3 All. 28<j. [Nov. Ifi, 188(1.] 


By a decree in an administration-suit, A was appointed Receiver “ to manage the 
estate.” A died, and by a subsequent order B was ajqtoinfed Receiver. One of tlie defend- 
ants in the suit applied to have B removed from the ofiice of Receiver on the ground of 
his alleged mismanagement of the estate. The application was refused. Held that the 
order of refusal was ap]»ealable, whether the former Code or the present Code of Civil 
Procedure was deemed to bo upjdicable, being an order made in ros})e(*t of a question aris- 
ing between the parties to a suit relating to the cxcrution of the decrec.—Mithihai 
«. Limji Nowroji Banaji, 1, L. R., 5 Bom. 45, 5t)G. ' Dec. 3, 188U.] 


An order under s. 550 of Act X of 1877, dismissing an apj)eal for the apjiellant’s 
default, is not a decree ” within the meaning of s, 2, and is not ap])ealable. — Mukhi 
V. Fakir, I. L, R., 3 All. 382. [Dec. 22, ISBO.] 

Per Spankte, J. — An order refusing an application to file a private award in Court 
is appealable as a decree. Jokhun Rai r. Bucho Uai (X \V. P. II, C. R., 1808,]). 353) 
and Hmssaini Bibi v. Mo]i<:in Khan (1. L. R., I All. 150) imjuigried and disl inguished : 
Vishnu Bhan Joshi v. Ravji Blian Joshi (1. L R., 3 Bom. 18) distinguished. Per JStuart, 
C.J.— An order refusing an apj»Ucatioii to file a })rivate award in Court on grounds not 
mentioned in s.s. 520 and 521 is a decree, and appealable as such. — Janki Tewari v. Ga^au 
Tewari, I. L, R., 3 All. 427. [Jan. 11,1881.] 

The expression ‘^person referred to ” in s. 2 of Act X. of 1877 means person referred 
to in the sub.''equcmt sections of tlie Code, as being ro(|uired to sign or verify certain 
documents, and it is not a condition ])rcc{‘dent to such ])erson being ahl(‘ to use a stamp 
that he should be unable to write his name. — Malmrajah of Benares v. J)chi Dial Noma, 
I. L. R., 3 All. 575. [Mar. 12, 1881.] 


An Appellate Court rejected the application of the legal representative of a deceased 
Bole plaintiff-appellant to enter his name in the place of such appellant on the re(a)rd, on 
the ground that such application had not been made within the time limited by law, and 
passed an order that the suit should abate. Jleld that the order of the Apjtellate Court, 
passed under the first paragraph of s. 3bG of Act X, of 1877, not being ai)])cal!ible under 
cl. 18, s. 588, of that Act, nor being a decree within the terms of s. 2, from which a second 
appeal would lie, was not appealable, — Ahmad Ata v. Mata Badal Lai, 1. L. R., 3 All. 844. 
[June 7, 1881.] 

Where an order, requiring the decree-holder to give security within three days, is 
made under s. 543 bj' the Judge of the Court in which the decree was passed, and in 
which the execution is ponding, such order is appealable as a decree under the provisions 

Singh V. (Sita Nath Doss, 1. L. B., 8 Cal. 477. 

[Mar. 8, 1882, J 
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An order under s. 540 of the Civil Procedure ('ode, rejeetinp: an appeal because 
security has not been furnished, as directed under that section, is a ‘‘ decree witlnn the 
of s. 2, from which an appeal v%ill lie. The discretion conferred on an Appc'llate 
Court by 549 to demand secrurity for costf^ must be properl^y exercised ; and such discre- 
tion is not ifH) exercised when tlie order requiring .such security is made without notice to 
him calling upon him to show cause why the onier should not he made.— ISira.i-ui-huq 
Khadim Hussain, I. I>. It., 5 All. 380. [Peh. 23, 1883.} 

Nonk but barristers and attorneys have a legal right to practise in thePomljav C'ourt 
of ISmall Causes. Neither ss. 2 and 30 of the Code of Civil Procedure (Act No, XIV. 
of 1882), nor ss. 38 and 7(> of the Presideruty Small Cause Courts Act (No. XV. of 1882), 
give tlie pleaders of the Bombay High Court that right. The [u-ovisions of s. 47 of Beg. 
II. of 1827, authorizing ]>er.s<.>ns holding sanads’ from the High Court lo }>ract).se in the 
Mofussil Courts, are still in force. Per Bavlcy, AVest, ihnhey, and Hitliam, ,1,1 . -S. 2 
of the Code of Civil Procedure, 1882, does not give every pleader a title to ap|H,‘ar and 
plead ; it onty enacts that “ ^deader’’ means every per-’en entitled to apjK'ar and ]>h^id for 
another in Court, and ineludr^s an advf>cate, a w/c//, and an at torin'V of a High Court, 
Consequently, if pleaders or vakils, who are the same class ol practitioners, aie not enti- 
tled l)y law to apiiear or plead for another in Court, the definition of “pleader’^ gives 
tliem no new right or status. The words in s. 30 of the ('ode of C'lvil Procedure (Act 
XI. V^. of 1882), “ by a ))h‘ader duly appointed to act on hi'> behalf,” do not simple mean a 
person duly atqiointed In tiie party in the suit, but a pleader duly ajipointed according to 
law regarding j'loaders in force in tlie parliciilar Court. -The Pleaders of tlie High r'ourt, 
hi re, I. Jb. It.j 8 Bom. JOo. [Dec. 14, 1883.} 

AAAikrr it was shown that a judgmcnt-(;reditor ivas himself Hie jiiircha.sor at an exe- 
cution-.sale, and the amount for wliicdi he so purchased the ]iro]>ert\ of Ins jiidgiiieiit- 
d(d)tor was set-off again‘-t the amount due to him under Ins decree, and u here, on the 
a]ipli(;ation of the judgment-debtor, the (.lourt pas-ed an order .selling a>ide the sale on 
tlie ground of fraud practised by the judgment -creditor on the judgment-debtor lU connec- 
tion with the sale in consequence of wliieh fraud the ]>ro]>orty liad been ."'dd at an under- 
value, that, inasmuch as the order iuvoIvcmI the deinsion of a ([nestaou Ubt ween the 
jiarties to the suit relating to the oxemilion, disidiarge, or satisfaelioii of the de<M‘ee (the 
di'cree having been sat.istied as far as the pundiase-money bid by tlu' decree-holder went), 
tlie order cancelling that pro tanto satisfaction, though not apjve.dahk^ under thepro- 
vi>ionsof s, 588, el. Hb was ajipealahle as a dem'ee under the provi'^ams of the ('ode of 
Civil Procedure (Act XIV. of 1882), s. 2, and s. 211, cl. c. —Bui lode b Lai 1 Bhagat r. Auadi 
Mohapattur, 1. L. Ji., 10 Cal. 410. [Jan. 25, IS81 , 

Ax order rejc'cting a memorandum of appeal a^ liarrcd by limit’ition is a “■ drs^U’ce ” 
"withifi the meaning of s. 2 of the Civil Bro«‘e<lure (aide; it is thctelore aj'jH-ab.hle, a,nd 
not open to revision by the High Court under s. 022 of the Code. (faj'M) Siuirli r. 
Bhagwant Singh and Dianatullah (Weekly Notes, ]8S3, ]>. 255) and Itcg. r. Uajid AliSIuili 
(1. L. K,, G Ail. 438) distinguished. — (^ulal> Rai r. Maimli Ld, 1. L. K., 7 All. 42. [June 
20, 1884.] 

True ancestors of B mortgaged their share in a certain mehal to A. Subseiiuently 
B became entitled to this share ni the niehul, and A obtained a deciav on liis inougage, 
in execution of which the right, title, and interest of B was sold and jmrcliased 1)\ C. 
Subsequently to this latter dei.Toe and sale, B obtained a deiTce against I) for jmssession 
of certain lands wdiicli were proved to belong to this ineiial. K tiien oldained a decree 
against B, in execution of whicli the right, title, and interest of B in (his same melial 
was sold and jmrcliased by P; (’ and P transferred their nudiTs under tlieir respective 
purchases to P. P thcreu]>ou, as jiurchaser of the right, title, and interest of B iioin P, 
apiilied to execute the decree obtained In B auain.st 1). This ap}di<'aiiou was rejected by 
the Subordinate Judge, hut, on appeal to the J>istri(;t .Judge, was allowed. B thereupon 
ajqJied to the High Court to have tliis order set aside. Held that the ordir suouhi he 
S(4- aside, inasmuch as no ajipeal lay from the order of the Suhordinaie Judge, the order 
not being a decree within the meaning of ss. 2 and 244 (els. a, h. and c) of tlie Civil 
Procedure Code. — iMohahir Singh i\ Uaiu Bugliowan Chowbey, I. L. U., 11 Cal. 150. 
[Dec. 12, 1884.J 

^ Under separate agreements made b}' them respectively w ith Government the plaintiff 
anu defendant held adjoining plots of land for building, Tiie agreements contained the 
same icnus and stijmlations, among which were the following : ” (ff) The huilvlnigs Lo 

with party-walls common to both adjoining houses, {b) All disputes 
regarding the cost and maintenance of jiarty-walU in be dcihidod liy Hie ( Inve'-.imont 
surveyor, wdioso doeisinn shall be binding on both parties.” The jdaintill cmi>loyed a 
contractor to erect a house upon his plot of luud. The house was completed in 1870, the 
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north wall of which was built as a party-wall in pursuance of the conditiou contained in 
the agreement with Government. Disputes subsequently arose between the plaintiff unci 
his contractor, w'hich were not settl^ until the 26th August 1878, on which date the 
plaintiff paid the contractor a sum of Rs. 20,515-45*11, which included the cost of the^ 
party-wall. After the plaintiff’s house had been completed, the defendant built his 
house upon the adjoining land, and in so doing he used a large portion of the party-wall 
as the southern wall of his house. He paid the plaintiff half the cost of the portion so 
used by him. The rear portion of the said w'all was not used by the defendant, as hi» 
house did not extend so far to the rear as the house of the plaintiff. The plaintiff demand- 
ed payment of half the cost of that part of the wall not used by the defendants, but the de- 
fendants refused to pay. The plain tiff then claimed that part of the wall as his own property, 
and proceeded to open windows in it. The defendants objected. The plaintiff subseqviently 
filed the present suit, claiming from the defendants payment of half the cost of the said 
portion of the wall not used by the defendants, and, in the event of such payment not 
being awarded, he prayed for a declaration that he was the sole owner of the said portion 
of the wall, and for an injunction restraining the defendants from disturbing him in the 
sole enjoyment thereof. The brother (Khatav Luddha) of the first defendant was 
originally made the second defendant of the suit. He, however, disclaimed all interest 
in the premises ; and it appeared that in 1876 the first defendant had sold the property 
to him (Khatav Luddha), who in 1879 sold it to Kesserbai, the first defendant’s wife, 
Kesserbai accordingly was made the second defendant in the place of Khatav Luddha.. 
Both the defendants pleaded limitation, and denied their liability to pay any ]»art of tho 
cost of that part of the wall which they did not use. The first defendant further alleged 
that he had paid the wdiole cost of the foundation and other ])arts of the ‘^aid wall, and 
claimed to set-off this pajunent against the claim of the plaintiff. At the original hear- 
ing, Scott, J., held (1) that ihe part of the wall in dispute, although not used by the 
defendants, was a party-wall, having regard to the terms of the agreement under v\hicli 
the said w'all was erected ; (2) that Kesserbai was liable, equally witli the first defendant, 
to pay for this part of the wall, having purchased the property su])jeot to the terms of 
the original agreement of whicli she presumably had notice ; (3) that the suit was not 
barred, but that there was no right of action for the cost of the party-wall independently 
of the award of the Government surveyor, in wiiose decision lay all dis])utes as to such 
cost ; and that, until his deci.'-ion was given, there was no conqdcte cause of action. Scott, 
J., accordingly, on 11th December 1882, decreed that the defendants were severally liable 
to pay the half of wdiatever sura the Government surveyor might certify to be duo for 
the cost of the disputed part of the said wall, and that the defendants were entitled to 
set-off, in the calculation of what was due from them, the cost of any work or materials 
W'hich the Governiaent surveyor might find had been contributed by the first defendant. 
The case w'as thereupon adjourned, in order that tlie certificate of tlie Government 
surveyor might be obtained. The Government surveyor siibsoipiontly gave his cortificato 
as to the cost of the unused ])ortion of the said wall, but stated that on the evideiuie 
before him he was unable to decide as to the ownership of the foundations, &(!., of the 
wall. The case came on again before Scott, J., who decided to take evidence on the point.'f 
left undetermined by the Government surveyor. Witnesses were, accordingly, examined, 
and, on 11th December 1SH3, the Court disallowed llie defendant’s (daiin of set-off, and 
gave judgment for tbo plaintiff for half the sum certilied by the Government surveyor 
as the cost of the disputed part of the wall. The defendants afipealed. Ht'ld that, having 
regard to the terms of the agreements under which t lie plaintiff and defendants respectively 
held their property, the Court was not competent to determine the question of the defend- 
ants’ set-off or the other points raised by the pleadings. Those were matters to be 
decided by the Government surveyor, who.se certificate was a condition ]>re(‘edent to the 
plaintiff’s right to sue, and upon which the Court might give judgment. Held also that 
the decree of the Jlth December 1882 was not a decree or an “ order directing acijounts 
to be taken ” within the meaning of s. 2 of the Civil Procedure Code (Act XIV. of 1882), 
and that the defenduntii, although they bad not filed an appeal aguiii.st it w'ithiri tlm 
period allowed by the Limitation Act, were entitled to appeal against it w'lien appealing 
against the decree of 11th December 1883. — Coverji Luddha Morarji Punja, I. L. R., 
9 Bora. 183. [Feb. 20, 1885. j " 

The plaintiff’s claim to redeem certain lands wa.s rejected by a Subordinate Judge on 
2l8t December 1882. On the Isl February 1883, the plaintiff, who was an agriimlturist, 
presented an application for review to the Special Judge appointed under the Dekkhan 
Agriculturists’ Relief Act. Ilis application was rejected by that Judge, who was of opi- 
nion that the plaintiff’s remedy l:iy in an appeal to the District Judge. The plaintiff was 
not informed of the result of bis application to the Special Judge until the following 
May, at which time the Court of the District Judge was closed for vacation On the 3rci 
June 1883, be presented an ax>poal on the oponing of the District Court. The District, 
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Jud^e dismissed the appeal as barred b}’’ limitation. On appeal to the High Court, a pre- 
liminarj' objeotion being taken that a seeond appeal would not lie, held that the order of 
the District Judge, having the force of a decree within the meaning of s. 2 of the Civil 
Procedure Code (Act XIV. of 1882), was appealable under s. 640 of the Code. Order 
'discharged under the circumstances, the District Judge having given no reasons for mak- 
ing the order. — Eaghu Nath Gopal v. Nilu Nathaji, I. L. E., 9 Bom. 452. [Mar. 31, 
1885.] 

An order made under s. 366 of the Civil Procedure Code (Act XIV. of 1882), that a 
suit do abate, being virtually a decree within the meaning of s. 2, is appealable. The ap- 
pellant’s father having died during the pendency of an appeal lodged by him, a notice was 
served upon the appellant’s two adult brothers ; but they having failed to apply within 
sixty days, the appellant, who was a minor, applied, several months afterwards, to be put on 
the record in his (leceased father’s i)laco as his legal representative, which was done. The 
Assistant Judge, who heard the appeal, was of opinion that, in consequence of the omission 
on the part of the brothers of the appellant to apply, the appeal abated, and he passed an 
order accordingly. Held that the apidication having been made by the minor son with- 
in the time limited by law, the order of abatement made .by the Judge was wrong. Al- 
though the complete legal representation vested in the minor son and his two brothers, 
8. 366 of the Civil Procedure Code (Act XTV. of 1882) only required an application to be 
made by a person claiming to be the legal representative, in order to prevent an order of 
abatement being made. If neither of the brothers was willing to have his name placed on 
the record, the respondent was entitled to have them made defendants, so that they might 
be bound by the decree. The minor son could then proceed alone with the appeal. — 
Bhikaji Eamchandra o. Purshotam, I. L. R., 10 Bom. 220. [Jul}" 30, 1885.] 

An order under s. 396 of the Code of Civil Procedure der^laring the rights of the 
parties in a ])artition-suit, but leaving their shares to be determined in execution of the 
decree, is a “ decree ” within the meaning of s. 2 of the Code, and an appeal, therefore, lies 
from such order. — In the Matter of the Petition of Bhola Nath Dass ; Bhola Nath Dass 
r. Sonamorii Dasi, I. L. E., 12 Cal. 273. [July 30, 1885.] 

An appeal was preferred against a decree of an Original Court dismissing a suit, and 
the Appellate Court sent the case back for the purpose of certain evidence being taken, 
and certitied to it. Pending that being done, the parties aj^plied to the Appellate Court 
to refer the ca.se to arbitration, and that Court referred that a])plication to the Original 
Court for disposal, although the case was still peuding ou its own tile for disposal. Sub- 
sequently another appli(!ation was made to the Original Court to refer the case to arbitra- 
tion, and on the 10th May the record was sent to the arbitrator with directions to submit 
his award within seven days. On the 12th September, as the award had not been sent in, 
the Original Court pas.sed an order, recalling the record, and subsequently the award of 
the arbitrator, dated the 12th September, was filed. The Original Court thereupon for- 
warded the record to the Appellate Court for its decision. Objection'^ were taken to the 
award, but overruled, and the Appellate Court passed an order directing the ca^e to be 
sent back to the Original Court, with orders to pass a formal decree in acc.ordance with 
the aw'ard of the arbitrator. Held that a second appeal lay agaiii.st the last-mentioned 
order, inasmuch as it amounted to a decree under the provisions of s. 2 of the Civil Pro- 
cedure Code. Reid also that the award w'as bad in law, because the time within which 
it was directed to be made had never been enlarged, and the Court’s order of the 12th 
September recalling the record could not be taken as an indication that the time was 
enlarged. Semble, an A})pellate Court has the power to refer a case to arbitration at the 
instance of the parties under s. 582 of the Code of Civil Procedure, 1882. In re San- 
garalingam PilUi (1. L. R., 3 Mad. 78) cited ; Jugessur Dey v, Kritartho Moyee Dossee 
(12 B. L. E. 266) cited and distinguished. — Bhugwan Dass Marwari ». Nund Lall 8ein, 
I. L. E., 12 Cal. 173. [Aug. 10, 1885.] 

The proceedings contemplated by s. 396 of Act XIV. of 1882 are proceedings in a 
suit before decree, and in order to enable the Court in that suit to determine exactly the 
terms of that decree. Where those proceedings, however, were left to be taken in execu- 
tion of the decree, the High Court, treating it as an error in point of form, and without 
deciding whether or not an objection, if it had been taken, would have been fatal to the 
proceedings, dealt with the case in the same way as was done in Gyan Chunder Sen v, 
Doorga Churn Sen (I. L. R., 7 Cal. 318) re^^rding the further proceedings taken after 
decree declaring the rights of the several parties as proceedings to obtain a decree on fur- 
ther consideration. Where, in a partition-suit, an order was made in the course of such 
proceedings, by which the position of some of the parties to the suit was determined, but 
no declaration was made of the exact rights of each of the parties, held^ it was a mere in- 
terlocutory order, and no appeal would lie from it. JSemble, euch an order is not a decree 
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wiihiH tho l(Tins of s. 2, Act XTV. of 1882. IMioknnIh Dasp v. Sonamoni T>im (I. L. 

12 Cal. 273) distiiiLCuishod. — Bhoobun Moyi Babca v. ISbiiriit Sundoi y Diibea,, 1. L. R., 
12 Cal. 275. [Aiv^. 12, 1885.] 


WiiEUK an Appeal Court made a decree or order directin^j^ a commission to issue 
directed to an amin to make a partition of certain property into certain specified shares, 
and 1,0 allot the sbaro< to the parties to the snit. /trid that sindi order amounted to a 
decree within the meaning of s. 2 of the Code of Civil Procedure, and that, though called 
a decree, it was, in fa('.t, an order in the terms of s. 30(5 of the Code, and was a proper order 
to make. — Beidn Behari Moduck v. Lai Mohuii Chattopadhaya, I. L. R, , 12 Cal. 209. 
[Aug. 31, 1885.] 


The definition of “ deerce ” in s. 2 of the Civil Procedure Cwle means that whore 
the proceeding of the (kiirt finally disjx>ses of the suit, so long as it remains upon the re- 
cord, it is a “ deereo.” ITfld by the Full Bench that an order passed under s. 881 of the 
Civil J^rocedure Ikdc, dismissing a suit for failure by tlio plaintiff to furnish security for 
costs a.s ordered, was the decree in the suit, and appealable as such, and consequently was 
not open to revision bv the High Court under s. (>22 of the Code. — W illiunis (J. R.) r. 
Brown (T. A.), I. L. R., 8 Ail. 1(38. [Jan. 2t5, I88G.3 


No u])peal lies under any of the provisions of s. 588 of the Civil Procedure Code 
from an order under s. 44, rule rejecting an application for leave to join anotlier cause 
of action with a suit for the rcc'overv of immoveable property. In a plaint filed in tlio 
Court of a Subordinate Judge the ])]ainliff elainied to reco\er jios.'^ession of a house, 
togetlier with some i^raiii whieh was stored in it. The plaintiff applied to the Subordi- 
nate Judge for leave under s. 44, rule a, of tlu‘ (^'ivil Pnaediire (aide, to join the claim 
for i.irain nitlitlie claim for })os^ession of the house. The Subordinate Judge refused 
leave, and returne<l the ])laint, with directions tliat the ]daintiff should institute tw^o suits, 
for nK.*overy of 1 lie house and Ihe giiiiu res])eet ively, in tlie (-ourt of the Muusif, Held 
that ihe Subordinate Juilire’s order w’as substant ialiy an order rejecting the plaint, on the 
ground that the iilaiuiiff had joiiud a (^aiiso of action with a suit for roc.ovory of immove- 
ahl(‘ ni‘o])ert\ ; that, although this might/ have been a iuisa]>plicatiou of s. 44, rule of 
tlie Code, its effect was to reject tlie plain! , that such an order was a decree with refer- 
ence to tlie deliiiitiou in s, 2, and w’as ap[)e-ilal.de as such to the District Judge ; and that, 
t h(‘rel(»r-‘, a second aftpeal lay m Mie c,ase to the High (kuirt. and that (’ourt was not coin- 
petoiii to interfere in revision under s. 022 Baiidlian Singh r. 8olhu, 1. L. R., 8 All. 101. 
[Feb. IS, ]8,s(Cj 


(>x an application under s 232 of the t'ivil Proceilure Code by the purchaser of a 
decree to he a!lu^^c•d to execute it, two of the judgment -delff^irs objected that the purchase 
wa" htni'iiui lor tlie oilier judgmeut-debror, and that liiey hud ])aid off the decree to the 
orui’ical (UMU’te'holder. d’lie Muusif found iiotii objiM-tions against them, and allowed the 
purcliaser to evecuto the decree. IfeJd- that (he question was one between the parties to 
the ''uit or their rejjresentat ives relating to the execution, discharge, or satisfaction of the 
decree, and that Ihe decision of that <jU(‘*i1ion was a di*cree under ss. 2 and 244 of the 
Code, and therefore appealable, and a .second apjteal lay therefrom to the High Court. — 
Afzai r. Ram Kumar Bliudra, I. L. R., 12 Ckl. GIG. [Mar. 5, 188G.] 


lN order uiKl(*r s. 243 of the Civil Procedure Code staying execution of a decree 
determines a qne.st,ioii relating to the execution of the decrc?e within the meaning of s. 244, 
and is, tliorefore, adecTce within the meaning of s. 2. An appeal, therefore, lies from such 
order. -8tecl v. Ichcliamoyi Chowdhrain, 1. L. iC, 13 Cal. 111. [Mar. 18, 188G.J 

S. 412 of the Civil Procedure Code refers to a ease where the plaint on the face of it 
appears to have been filed by a person wdio w^as a minor. AVbere, in a suit, the plaintiffs de- 
scribed themselves as adults, and on the objection of the d<*fendants an issue was raised and 
inquired into on the question of age, held that the order jiassed under the circumstances, 
although it professed to liave been made under s. 442 of the Procedure Code, must be 
treated as one rejecting the plaint or dismisKijig tlie suit on tlie ground that the suit was 
instill! ted by per.son.s who were estalffished on tJie evidence to he minors, and was appealal>le 
as a decree within tlie meaning of s. 2 of the Code. The words, “ rejecting the plaint,” in 
fi. 2, are not limited to the cases provided for iriss. 53, 54. also that the defendant, 

not liaviiig taken an objection to the suit on the ground of the minority of the plaintiffs 
whilst it was pending in appeal to the High Court, were precluded from raising it on 
remand. -Beni Ram Bhutt v. Ram Lai Dliukri, 1. L. R-, 13 Cal. 189. [Mar. 30, 188G.] 

Held that an order rejecting an application for permission to sue as a pauper, and 
striking the case off the Court’s file, on the ground that the applicant had previously 
the application and entered into a new contract with the defendant 
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decree ” within the mohning of g. 2 of ttie Civil Procedure Code, and appealable as such, 
— Baldeo «. Gula Kuar, I. L. R., 9 All 129. [Dec. 6, 1886.] 

An application under 8. 93 of the Bengal Tenancy Act, 1885, is not a suit between a 
landlord and tenant within the meaning of s. 143, and no appeal lies from an order reject- 
ing such an application. — Hussain Bux ». Mutookdharee Lall, I. L. R., 14 Cal 812. [Feb. 
10, 1887.] 


3. The enactments specified in the first schedule hereto annexed are Extending to 
^ , , , hereby repealed to the extent mentioned in the 

nactmen repea e . third column thereof. But all notifications pub- ’ ^ ®* 

lished, declarations and rules made, places appointed, agreements filed, 
scales prescribed, and forma framed under any such enactment, shall, so far 
as they are consistent with this Code, be deemed to be respectively publish- 
ed, made, appointed, filed, prescribed, and framed hereunder. 

And when, in any Act, Regulation, or notification passed or issued 
Refereaces in previous prior to the day on which this Code comes into 
Acts. force, reference is made to Act No. VIII. of 1859, 

Act No. XXIIT. of 1861, or the ^‘Code of Civil Procedure,” or to Act No. 

X. of 1877, or to any other Act hereby repealed, such reference shall, so far 
as may be practicable, be read as applying to this Code or the corresponding 
part thereof. 

Save as provided by section 9 9 A, nothing herein contained shall affect 

Saving of ■ procedure in “7 proceedings prior to decree in any suit insti- 
«uit8 instituted before Ist tuted or appeal presented before the first day of 
June 18a2. June 1882, or any procedings after decree that may 

have been commenced and were etill pending at that date. 

Every appeal pending on the twenty-ninth day of July 1879, which 
Appeals pending on 29th would have lain if this Code had been in force on 
July 1879, the date of its presentation, shall be heard and 

determined as if this Code had been in force on such date ; and every order 
passed before the same day, purporting to transfer a case to a Collector 
under Act No. X. of 1877, section 320, and every notification published 
before the same day, purporting to be issued under Act No. X. of 1877, 
section 360, shall be deemed to have been respectively passed and issued in 
accordance with law. 


The effect of Act I. of 1868, s, 6, and Act X. of 1877, s. 3, taken together, is that 
the chapter of the new Code of Civil Procedure which deals with execution of decree is 
prospective, and does not affect proceedings already commenced . — In re Ratansi Kalian ji 
and six others, I. L. R., 2 Bom. 148 [Oct. 13, 1877]. See also I. L. R., 3 Cal 662 
[May 14, 1878] ; also I. L. E., 4 Cal 826 [Feb. 19, 1879], But see I. L. R., 2 All 74 
[Nov. 6, 1878]. 

In all suits instituted before Act X, of 1877 came into force, in which an appeal lay 
to the High Court under Act VIII. of 1859, an appeal still lies, notwithstanding the 
repeal of that Act by Act X. of 1877. Per Garth, C.J.— A suit is a “ judicial proceed- 
ing,” and the words “ any proceeding ” in Act 1. of 1868, s. 6, include all procewiings in 
any suit from the date of its institution to its final disposal, and therefore include pro- 
ceedings in appeal The word “ procedure ” in Act X. of 1877, s. 3, has not the same 
meaning as the word “ proceedings ” in the above-mentioned section. The proceedings 
in a suit instituted before Act X. of 1877 came into force, including a special appeal if 
the old Code allowed one, go on to the end of the suit, notwithstanding the repeal of the 
old Code. The “ procedure ” (t. e., the machinery by which those proceedings are conducted) 
is, after decree, to be that provided by^the new Code. Per Jackson, J. — The word 
decree,” as defined in Act X. of 1877, does not include orders,” ei^er original or 
appellate, upon matters arising in the course of a suit or in execution of a decree. The 
power of the High Court to hear appeals from the Civil Courts in the interior is regu- 
lated by Act VI. of 1871, Act, I of 1868, s. 6, covers prooeedinga taken in exeoutioa of 

0 . P. 2 . 
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which have been commenced before Act X. of 1877 oame into force. Pet Markby, 
iMitter, and Aiuelie, JJ. — Cl. 16 of the Letters Patent ©f 1865 empowers the High Court 
to hear appeals in all cases in which an a^eal lay under Act Vlll. of 1859. — Runjit 
Singh r. Maherban Kooer, I. L. R., 3 Cal. 662 [May 14, 1878]. See also I. L. R., 
2 Bom. 148 [Oct. 13, 1877] ; I. L. R., 1 All. 668 [May 27, 1878] ; I. L. R., 4 Cal. 825 
CFeb. 19, 1879]. 

ThjE: word “^decree” in Act X. of 1877, s. 3, means an order final in its nature, and 
‘does not include an interlocutory order, such as an order of reference to take accounts, 
although such order may, in general, be properly termed a “ decree ; and therefore a 
suit which has been referred by the Court to the Commissioner to take accounts is still iii 
a stage “prior to decree” within the meaning of s. 3. — Rustom] Burjorji v. Kessowji 
Kaik, I. L. R., 3 Bom. 161. [Aug. 13, 1878.] 

Thk effect of the proviso to s. 3 of Act X, of 1877 (taken in connection with the 
definition of the word “decree” in s. 2 ) is that, in all suits pending when that Act came 
into force, the pnictice and procedure to Ixi followed down to the final result of such suits 
(i.e., when nothing remains to be done but to execute the de<Tee or to appeal from it ) are 
the same as previously ©xistefl, but that, in all subsequent proceedings in executiou of the 
decree or in appeal from it, the practice and procedure provided by Act X. of 1877 
are to he observed. — Rustomji Burjorji v. Kessowji I^aik, I, L R., 3 Bom. 161. 
[Aug. 13, 1878.] 

Where a suit has been instituted under Act VITT of 1859, hut decided at a time 
when Act X. of 1877 had come into operation, and an appeal is presented against such 
decision, s. 3 of the latter Act distinctly indicates that such an appeal is to be governed 
by tile law of procedure in force at the date of tlie presentation of the appeal, W^here, 
therefore, an appeal, presented when Act X. of 1877 w'as in force, has been dismissed 
under s. 556 of that Act, the a])peallant may apply for its re-admission under s. 558; and 
if such re-admission is refused, he is entitled to au appeal under s. 558. — Klahi Buksh 
Maraeliovi% I. L. R., 4 Cal. 825. [Feb. 19, 1879.] 

Ok 28th September 1877 (i. e., three days before Act X. of 1877 came into opera- 
tion), an application was made for the enforcement of a money-decree by attachment 
i^iufer alia) of a political pension enjoyed by the defendants. Under Act Vlll. of 1859, 
s. 216, a notice was issued on the same day to the defendants, calling upon them to show 
cause why the decree should not be executed. The defendants, accordingly, appeared on 
the day fixed (at w'hich date Act X. of 1877 had come into force), and contended that 
under s. 266, cl. . 7 , of that Act, the pension was no longer attachable. Held that all 
proceedings, commenced and pending when Act X. of 1877 became law, w'ero, under Act 
1. of 1868, s. 6 , to be govern^ by the law theretofore in force, the general rule of (*on- 
fltruction contained in that section not being affected or varied by Act X. of 1877, ss. 1 
and 3 ; and that a bond fide application for enforcemeiit of a decree in a particular way, 
coupled with an order of the Court in furtherance of that object, as much constitutes a 
proceeding in execution commenced and trending as the actual issue of a warrant of 
attachment. — Vidyaram tj. Chandra Shekharram, I. L. R., 4 Bom. 1C3. [Nov. 19, 1879.] 

Where, an appeal having l)een filed, the respondent objected that no appeal lay, 
and by agreement of the parties the case wa.*? set down for the argument of this prelimi- 
nary point, held that the appellant had the right to begin. Cl. 3 of s. 3 of the Civil 
Procedure Code (Act XIV. of 1882) provides that nothing in that Code shall apply to any 
proceedings after decree that had been commenced and wore still pending on the 1 st 
Juae 1882, In case of any question connected with proceedings commenced prior to 
that dale the applicability of the Code of 1882 depends on whether the new proceeding 
eubseqnent to that date, out of which the question has immediately arisen, is so inti- 
mately connected with the jjroceedings prior to that date as to be regarded as part of 
them. A decree was passed in 1870 , by which the suit was referred to the Commissioner 
to take accounts. On the 21 st June 1882, tlie Commissioner, in the course of taking 
the said accounts, issued a warrant ordering the defendants to show cause why they 
fihould not give inspection of certain books. Held that the question as to inspection waS 
po intimately connected with the taking of the accounts that it should bo regarded as 
]>art of the same proceedings, and as these hud commenced and were still pending on the 
1 st June 1882 , the question whether the order refusing inspection was appealable or not 
was (under s. 3 or Act XIV. of 1882) to be determined bv the Civil Pro(;edure Code 
(Act VIII. of 1859), and not by the Code of 1882. >S. 11 of Act XXIII. of 1861 must 
be read as an amendment to the Civil Procedure Code (Act VIII. of 1869). That sec- 
tion i‘<, in terms, confined to questions arising in the execution of decrees, which expres- 
sion, as used in the said Code, means the enforcement of the decree on the application of 
one or other of the parties to it. M^ld that an order of a Judge confirming the report 
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of the Commissioner for taking accounts, by which he refused to re(](uire the defeudants 
to give inspection of certain books, was not an order within the contemplation of that 
aection, and was, therefore, not appealable. — Rustomji v. Kessowji Naik, I. L. R., 8 Bom. 
m. [April 18, 1884.] 

Having rep^ard to s. 3 of Act XIV. of 1882, it ia clear that the word “ Code ” in 
Sch. II., art. 171B of Act XV. of 1877, applies to the present Code of Civil Prw^edure 
(Act XIV. of 1882) ; and that, therefore, the word “ defendant ” in s. 868 of that Code, 
when road with s. 582, must bo held to include “ respondent.”— In the Matter of the Peti- 
tion of Soshi Bhusan Chand ; Soshi Bbusan Chand v. Grish Chunder Talukdar, I. L. R., 
11 Cal. 694. [Jan. 27, 1885.] 


Saving of certain Acts af- 
fecting Central Provinces, 
Burma, Panj^b, and Oudh. 


4. Save as provided in the second paragraph 
of section 3, nothing herein contained shall 
be deemed to affect the following enactments 
(namely) : — 


The Central Provinces Courts Act, 1866 : 


The Burma Courts Act, 1875 : 


The Panjdb Courts Act, 1877 : 

The Oudh Civil Courts Act, 1879 : 


or any law heretofore or hereafter passed under the Indian Councils 
Act, J861, by a Governor or a Lieutenant-Governor in Council, prescrib- 
ing a special procedure for suits between landholders and their tenants 
or agents ; 

or any law heretofore or hereafter passed under the India Councils Act, 
1861, by a Governor or a Lieutenant-Governor in Council, providing for 
the partition of immoveable property. 

And where, under any of the said* Acts, concurrent civil jurisdiction 
is given to the Commissioner and the Deputy Commissioner, the Local 
Government may declare which of such oflicers shall, for the purposes of 
this Code, be deemed to be the District Court. 


A SALE of the tenants’ interest in certain land having taken place under ss. 39 and 
40 of the Rent Recovery Act, the Deputy Collector refused to issue a sale-certificate to 
the purchaser on the ground that the sale had been irregularly conducted. Jie/d that 
under s. 35 of the Rent Recovery Act the purchaser was entitled to a sale-certihcate. 
Mfdd further that the High Court had no power to review the proceedings of the Deputy 
Collector uiKlers.622of the Code of Civil Procedure. — VelliPeriya Mira v, Moidin Padsha, 
I. L. R., 9 Mad. 332. [Peb. 27, 1886.] 


6. The chapters and sections of this Code specified in the second sch6- 
Seutions extending to Pro- dule hereto annexed extend (so far as they are 
vincial Small Cause Courts. applicable) to Courts of Small Causes constituted 

under Act No. XL of 1865,* and to all other Courts (other than the Courts 
of Small Causes in the towns of Calcutta, Madras, and Bom hay) exercising 
the jurisdiction of a Court of Small Causes. The other chapters and sec- 
tions of this Code do not extend to such Courts. 

The effect of Act X. of 1877, s. 5, coupled with sch. 2, is to render the whole of 
Ch. XX. (relating to insolvent debtors) inapplicable to a Mnfassal Small Can've Court, 
notwithstanding the words “ any Court other than a District Court ” and “ any Court 
situate within his district,” which occur in that section. Consequently the Government 
Resolution of 3rd April 1878, investing the Judge of the Small Cause Court at Ahmeda- 
bad with power, under the said chapter, to adjudicate in insolvency matters, is ultra rdres 
and invalid. — Lallu Ganesh v. Ranchhod Kahandas, I. L. R., 2 Bom. 641. [July 
2, 1878.J ^ 


Extending 
Provincial 
C. Courts. 


Buperseded by the Provincial Siridll Ca ise Courts Act (IX. of 1887). 
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ITndee s. 360 of the Code of Civil Procedure, the Local Government cannot invest 
ft Mufassal Small Cause Court with the insolvency jurisdiction conferred on District 
Courts by Ch. XX. of the said Code, inasmuch as, by reason of s. 6, Ch. XX. does not 
extend to such Courts of Small Causes. — S4thu v. Venkataramd, I, L. R., 9 Mad. 112. 
[Oct. 3, 1886.] 


Saving of jurisdiction and 
procedure — 

(a) of Military Courts of 
Bequest ; 


6 . Nothing in this Code affects the jurisdic- 
tion or procedure — 


(a) of Military Courts of Request ; 


(6) of a single officer duly appointed in the Presidency of Bombay to 
(6) of officers appointed to try small suits in military bazdrs at cantonments 

and stations occupied by the troops of that Presi- 
dency ; or 

(c) of Village Munsifs or Village Panchdyats 
under the provisions of the Madras Code , or 


try small suits in ^mhay. 


(c) of Village Munsifs and 
Village Panchiiyats in Madras ; 


(d) of Recorder of Rangoon (d) of the Recorder of Rangoon sitting as an 

■itting as Insolvent Court. Insolvent Court in Rangoon, Maulmain, Akyab, 

or Bassein : 

or shall operate to give any Court jurisdiction over suits of which the 
amount or value of the subject-matter exceeds the pecuniary limits (if any) 
of its ordinary jurisdiction. 


The Deputy Commissioner of Akyab, sitting as District Judge, has power to enter- 
tain applications under Act X. of 1877, Ch. XX. S. 6 (d) of that Act interposes no 
obstacle in the way of his dealing with such applications, nor does the exercise of such 
power in any way “ affect the jurisdiction of the Recorder of Rangoon sitting as an In- 
solvent Court in Akyab within the meaning of that section . — In re Abdool Hamed, I. L. 
B., 4 Cal. 94. [June 20, 1878.] 

7 . With respect to 

(a) the jurisdiction exercised by certain jdgfrddrs and other authorities 
Saving of certain Bombay invested with powers under the provisions of Bora- 

bay Regulation XTII. of 1830 and Act No. XV. 
of 1840 in the cases therein mentioned; and 

(*) cases of the nature defined in the enactments specified in the third 
schedule hereto annexed. 

the procedure in such cases, and in the appeals to the Civil Courts al- 
lowed therein, shall be according to the rules laid down in this Code, except 
where those rules are inconsistent with any specific provisions contained in 
the enactments mentioned or referred to in this section. 

8 . Save as provided in sections 3, 25, 86, 223, 225, 386, and Chapter 
presidency Small Cause XXXIX., “ and by the Presidency Small Cause 

Courts Act, 1882,”* this Code shall not extend to 
any suit or proceeding in any Court of Small Causes established in the towns 
of Calcutta, Madras, and Bombay. 

But the Local Government may, by notification published in the official 
Gazette, extend to any such Court this Code, or any part thereof, except so 
far as relates to appeals and reviews of judgment.! 


A, a British subject, executed a bond (unregistered), hypothecating property in 
British India to B. After the limitation-period in British India had expired, B sued 
upon the bond in a French Court, and, having obtained an ex parte decree, sued for the 


* The words quoted have been inserted by Act XV. of 1882, 

t Act XV. of 1882 repeals para. 2 of s. 8 of Act X. of 1877. But Act X. of 1877 has been 
repealed by Act XIV. of 1882. The repeal evidently refers to para. 2 of s. 8 of Act XIV. 
ef 1S82. 
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enforcement in British India. A pleaded that no notice was given him of the proceed- 
ings in the lYench Court, and B’s suit was dismissed. A then applied to the French Court 
to cancel its ex-parte decree, pleading that, inasmuch as the bond was executed in British 
India, the French Court was bound to apply the British Indian laws of registration and 
limitation. On a trial on the merits, the French Court found that the bond was executed 
in French territory, and decided, confirming its first decree, that the British statutes 
pleaded did not apply. A appealed from the decree to a French Appellate Court, and his 
appeal was dismissed. B sued in British India on the French judgments, and A now 
pleaded that the French Courts had not, at the time those judgments were given, juris- 
diction over him. The Court of first instance decreed B’s suit, and the lower Appellate 
Court dismissed it on appeal. SeLd, restoring the decree of the original Court, that A, 
though a British subject, and not, in the particular circumstances of the case, sabject to 
the jurisdiction of the French Court, bad, nevertheless, equitably estopped himself from 
pleading that those Courts had not jurisdiction over him. In suing as a plaintiff in the 
Courts of a country to which he owed no allegiance, he had voluntarily submitted to their 
jurisdiction, and he could not afterwards object to the validity of the judgments of those 
Courts on the ground that they had no jurisdiction over him. Held also (following 8 
M. H. C. K). 14) that where the defendant in a suit in a foreign Court, without objecting 
to the competency of the Court to entertain the suit, appeared in that Court, and took his 
chance of a judgment in his favour, he placed himself for the time under the jurisdiction 
of the Court, and could not afterwards take exception thereto. An irregularity, even if 
proved, in the procedure of a foreign Court, was not sufficieiit reason for refusing to en- 
force a judgment of such Court. Where limitation was merely prohibitive of the remedy, 
and not destructive of the right, the judgment of a foreign Court was not ojieu to objeo- 
tiou on the ground that a suit on the contract would be barred by the law of limitation 
applicable in the country in which the contract was made. The mere possession of pro- 
perty in a foreign country did not, by rea.son of the protection enjoyed, confer on the 
Courts of that country jurisdiction over a foreigner neither domiciled nor resident therein 
in respect of matters unconnected with the property. Second Appeal No. 407 of 1878. — 
Nalthamli Mudahar v. Ponnusami Pillai, 4 lud. Jur. 239. 

Whimt the pecuniary jurisdiction of the Small Cause Court was limited to Ks. 1,000 
the plaintiffs brought a suit for that amount for damages for breach of a certain contract 
after abandoning the excess, and in that suit they elected a non-suit under s. 53, Act IX. 
of 1850. Held, in a suit brought in respect of the same damages for the full amount due 
to them, that the plaintiffs were not precluded, b}'^ their having abandoned the excess in 
the former suit, from recovering the full amount sued for. — G. C. Simson v. Gora Chand 
Baa, I. L. R., 9 Cal. 473. [Feb. 2, 1883.] 

The Madras Court of Small Causes has no jurisdiction in insolvency. The second 
paragraph of s. 8 of the Code of Civil Procedure, 1882, which authorized the Xocal Go- 
vernment, by notification published in the official Gazette, to extend to the Presidency 
Small Cause Court certain portions of the said Code, is repealed by the Presidency Small 
Cause Court Act (s. 2 of Act XV. of 1882), and consequently the notification of the Go- 
vernor in Council of Fort St. George, dated 25th February 1879, conferring on the Madras 
Court of Small Causes jurisdiction in insolvency, being repugnant to s. 8 of the Code of 
Civil Procedure, 1882, as amended, if otherwise valid, ceased to have effect when Act XV. 
of 1882 came into force.— re S. P. Waller, I. L. R., 6 Mad. 430. [April 20, 1883.j 

Division of Code. This Code is divided into ten Parts as fol- 

lows : — 

The first Part : Suits in General. 

The second Part : Incidental Proceedings, 

The third Part : Suits in particular Oases. 

The fourth Part: Provisional Remedies. 

The fifth Part : Special Proceedings, 

The sixth Part : Appeals. 

The seventh Part: Reference to and Revision by the High Court. 

The eighth Part : Review of Judgment. 

The ninth Part ; Special Rules relating to the Chartered High Courts. 

The tenth Part : Certain Miscellaneous Matters, 
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PART L 

OF SUITS IN GENERAL, 


Extending i 
Provincial S 
C. Courts. 


CHAPTEK I. 

Of the JUBlgDICTION OF THE CoUETg ANH Esg JUBICATA. 

No person osempt from ju- 'O' 0^ 1“* descent. 

, risdiotion by reason of tie- or place of birth, be, in any civil proceeding, ck- 
scent or place of birth. empted from the jurisdiction of any of the GourtSv 

II. The Oourta shall (subject to the provisions lierein contained) have 
Courts to try all civil suits jurisdiction to try all suits of a civil nature,, ex- 
unless specially barred. cepting suits of which their cognizance is barred 

by any enactment for the time being in force. 

Explanation , — A suit in which the right to property or to an olhce ia 
contested is a suit of a civil nature, notwithstanding that such right may 
depend entirely on the decision of questions as to religious rites or cere- 
monies. 

Suits as to religious rites or ceremonies, which involve no question of the right 
to properly or to an othce, are not suits of a civil nature, nor are they intended to be 
brought within the jurisdiction of the (Jivil Courts. A suit, therefore, by the piainiilfs, 
as members of a committee of management of a ilindu temple, to compel the hereditary 
priests of the temple to take out certain ornaments from the treasury of the muiiaging 
committee, and to obtain a declaration that the said ornaments, after they liad been so 
taken out of the treasury, wore in the custody of the priests, and that they were responsi- 
ble for their safe custody, was held unsustainable. 8. 1 1 of the Civil Procedure Code 
(Act X. of 1877) introduces no new law, but merely declares the law as it has always been 
administered. — Vwudev and another v, Vamnaji and others, 1. L. 11., 6 Pom. bO. j 8ep. 
21,1880.] 

Although it is not the duty of a Civil Court to pronounce on the truth of religious^ 
tenets, nor to regulate religious ceremony, yet, in protecting persons in the enjoyment of 
a certain status or property, it may incidentally become the duty of the Civil Court to 
determine what are the accepted tenets of the followers of a creed, and what is the usage 
they have accepted as established for the regulation of their rights mter se. A claim to 
the exclusive right to perform certain portions of the religious worship in a Hindu temple, 
and to restrain a rival sect from joining in such worship otlierwise than as ordinary wor- 
Bbippers, can be enforced by the decree of a Civil Court. A claim to damages for tiie loss 
of honours and voluntary offerings which would have been made by \vorship]»erN at a 
temple to the holders of a religious office therein, had the latter not been disturbed by 
the defendants in the performance of the duties of such office, is not entorccuole by law. — 
Krisnasami Tataharyar and others v, Krishuamacnaryar and others, 1. L. li., 5 Aiad. 313, 
[May 1, 1882.J 

In execution of a decree certain land belonging to the judgment-debtor was sold. 
Subsequently the auction-purchaser, who had not got possession, re-sold tlie land to a 
third party, and gave him the certificate. The latter tlieu applied to the Court to be 
put into possession ; but, having failed in those proceedings, owing to some irregularity 
in the description of the boundaries of the property, he instituted a regular suit against 
the judgment-debtor to obtain possession. On a plea that such suit would not he, as the 
plaintiff could have got possession in ^he miscellaneous proceedings, held that, having 
regard to the provisions of art. 138 of soh. ii. of Act XV. of 1877 and of s. 11 of Act 
XIV. of 1882, such suit was maintainable. — Seru Mohun Bania v. Bhagobau i)in Bandey, 
1. L, B., 9 Cal. 602. [Feb. lb, 1883.] 

The ordinwy Civil Courts have jurisdiction to try a suit for dissolution of a part- 
nership, their jurisdiction to try such suits not being ousted by s. 205 of the Contract 
Act 1872.-l{amjiwan Mai v Chand Mai 1. L. B., 1 All. 227. [Boo. 13, 1884.J 

Act IX of 1861 does not debar a District Munsifs Court from outertaining a suit by 
fu j A ^ hither to recover possession of his minor son alleged to bo illegally detained by 
the defendant.- Krishna v. Beade 1. L. B., 9 Mad. 31. [Mar. 19, 1886.J 
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Except where a suit has been stayed under section 20, the Court Extending to 
_ shall not try any suit in which the matter in issue Provincial S. 

IB also directly and substantially in issue m a pre- 
yiously instituted suit for the same relief between the same parties, or be- 
tween parties under whom they or any of them claim, pending in the same 
or any other Court, whether superior or inferior, in British India, having 
jurisdiction to grant such relief, or in any Court beyond the limits of British 
India established by the Governor-General; in Council and having like juris- 
diction, or before Her Majesty in Council. 


ExplanOftion , — The pendency of a suit in a foreign Court does not pre- 
clude the Courts in British India from trying a suit founded on the same 
cause of action. 


The judgment of a foreign Court, obtained on a decree of a Court in British India, 
is no bar to tlie exeimtion of the original decree. — Fakuruddeen Mahomed Assan v. 
Official Trustee of Bengal, I. L. E., 7 Cal. 82. [Mar. 28, 1881.] 


13. No, Court shall try any suit or issue in which the matter directly 
Resjwdicata substantially in issue has been directly and 

substantially in issue in a former suit between the 
«ame pflfrties, or between parties under whom they or any of them claim, liti- 
gating under the same title, in a Court of jurisdiction competent to try such 
subsequent suit or the suit in wiiich such issue has been subsequently raised, 
and has been heard and finally decided by such Court. 


Explanation L — The matter above referred to must, in the former suit, 
have been alleged by one party, and either denied or admitted, expressly or 
impliedly, by the other. 


Explanation II . — Any matter which might, and ought to, have been 
made ground of defence or attack in such former suit shall be deemed to 
have been a matter directly and substantially in issue in such suit 


Explanation ///.—Any relief claimed in the plaint, which is not ex- 
pressly granUid by the decree, shall, for the purpose of this section, be deem- 
ed to have been refused. 

Explanation IV . — A decision is final within the meaning of this section 
when it is such as the Court making it could not alter (except on review) 
on the application of either party, or reconsider of its own motion. A 
decision liable to appeal may be final within the meaning of this section 
until the appeal is made. 

Explanation V . — Where persons litigate Jlde in respect of a private 
right claimed in common for themselves and others, all persons interested in 
such right shall, for the purpose of this section, be deemed to claim under 
the persons so litigating. 

Explanation VI . — Where a foreign judgment is relied on, the pro- 
duction of the judgment duly authenticated is presumptive evidence 
that the Court which made it had competent jurisdiction, unless the contrary 
appear on the record ; but such presumption may be removed by proving the 
want of jurisdiction. 


A OBTAINED a decree against B, the widow of C, for possession of property mort- 
gaged by her to A’s father. E and I), the reversionary heirs of C, intervened in the 
suit, and the decree was made as against them. In the schedule to the plaint, the raort- 
gaged property was described as including raauza A and 8 annas of mauaa B, and mauza 
o was described as “ usli with dakhili,” that is, luauza C and D, but in the body 


Ditto, 
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of the plaint it was described simply as mauza B. After A’s death, D and B commenced 
an action aj^ainst his son B for an adjudication of their right to 16 annas of mauza B, 
and it was found that mauzas C and I) were not “ usli with dakhili,” but two distinct 
mauzas, and that the former mortgage-deed had net included mauza D. Eeld (affirming 
the judgment of the High Court at Calcutta) tha^t in the first suit the Court was called 
upon to adjudicate upon the property as described in the body of the plaint and not as 
described in the schedule, and that the decree in that suit was no bar to the second suit.— • 
Babu Het Narain Sing v. Babu Earn Prasad Singh, 4 Ind. Jur. 471. 

A AND B executed a document providing for the repayment of a loan to C. C 
subsequently sued A and B for the amount of the loan, basing the suit upon an alleged 
oral agreement by A and B to repay their proportionate shares of the debt. This suit 
failed, and C brought a fresh suit to recover the same amount on the document executed 
by A and B. Held (Kenian, J., dissenting) that the matter in issue in the second suit 
was substantially different from that in issue in the first, and that ss. 13 and 43 of the 
Civil Procedure Code did not apply. S. 13, expl. 2, did not apply, there being a 
separate cause of action in the second suit, which could not have been made a ground of 
attack in the first. Eeld that a document which provided for the delivery of paddy in 
addition to a specific sum of money was not a “ promissory note.” To ensure as a pro- 
missory note, an instrument must contain a promise to pay money only. Referred case 
6 of 1878. — Muthu Chetti v. Muthan Chetti, 4 Ind. Jur. 667. 

In 1852 A acquired a plot of land (I.) by Government grant. The adjoining plot 
(II.) had in 1851 been granted by gauiidari lease to I) ; but in 1853 another lease of it 
was granted, by a person who claimed to be the agent of the owner, to E. In 1859, E 
sued A for trespass on a piece of laud, which he alleged to be part of II,, but which A 
had cultivated as being part of I., and obtained judgment, against W'hich A appealed to 
the Privy Council. Pending the appeal I) sued for possession of II., and obtained judg- 
ment agaiiKst E. J) failed to pay his rent, and II. was up for sale, and sold to B, who 
thereupon obtained leave to be made a party to the appeal to the Privy Council, and filed 
a case in which ho alleged that the interest of the original respondent had ceased, and 
that he himself was jireciuded from enforcing his rights pending the appeal. The Judi- 
cial Committee allowed the appeal on the ground that the disputed land belonged to F, 
but they stated that they did not adjudicate upon any question of title as between the 
persons interested in II., and they made no order for payment of costs by B. B after- 
wards sued A’s executor for possession of the disputed land, Eeld (reversing the judg- 
ment of the High Court at Calcutta) that B’.s claim was res judicata by the previous 
judgment of the Privy Council. A direction as to costs cannot alter the effect of a judg- 
ment as between the parties to the action. — Belchambers v. Ashootosh l)hur, 4 Ind. Jur. 
527. 

According to the rule of res judicata in England, in order to make an adjudicatioc 
in one suit a bar to the plaintiff’s proceeding in another, it must be shown, 1st, that the 
parties in both suits are the same ; 2nd, that the thing sought to be recovered is the same ; 
3rd, that the grounds upon which the claim is founded are the same ; and, 4th, that the 
character in which the parties sue, or are sued, is the same. — Per Garth, C.J. — Benobundoo 
Chowdhry v. Kristomonee Bossee, I. L. R., 2 Cal. 152. [Aug. 14, 1876.] 

Matter in issue may be defined as matter from which, either by itself or in con- 
nection w'ith other matter, the existence, non-existence, nature, or extent, of any right, 
liability, or disability, asserted or denied in any suit or proceeding, necessarily follows 
(s. 3, Evidence Act) ; and the first and second explanations shew that matter will be consi- 
dered to have been directly and subs tan tiall 3 ' in isrtuo, if it is matter in issue which might 
and ought to have been put forward by either plaintiff or defendant in the previous suit. 
If the plaintiff might have made the same claim in the prior action, but did not, the sub- 
sequent suit will be burred. — Benobundoo Chowdhry v. Kristomoneee Bossee, I. L. R., 
2 Cal. 152. [Aug. 14, 1876.] 

Under Act X. of 1877, s. 13, the law is now the same as it was under Act VIII. of 
1859, prior to the passing of Act I. of 1872.— H^ranji Bhikhdbhai v. Bip^ Umod, I. L. R., 
8 Bom. 3. [Feb. 4, 1878.] 

An application by petition under Act II. of 1874, s. 63, is a suit within the meaning 
of Act X. of 1877, s. 13, and therefore is barred by the disposal of a former application in 
the same matter under the same section or under Act XXIV. of 1867, s. 60, which the 
Act of 1874 repeals. This is so whether the order is one for payment of money or one 
dismissing the petition. — Eliza Smith v. Secretary of State, I. L. R,, 8 Cal. 340. [Mar. 4, 
1878.] 



Sec. is.] JVRISDICTIOJf OF COURTS AND RES JUDICATA. 17 

Ceetjlin immoveable property was attached in execution of a money-decree held by 
A, dated 22nd August 1871. On 1st April 1872, the same property was subsequently 
attached in execution of a decree held by B, dated 19th August 1871, which directed the 
sale of the projierty in satisfaction of a charge declared thereby. Tlie property was sold 
in execution of the decree. The Mnnsif directed that the proceeds of the sale should ba 
paid to B, A, wlio claiined them on the ground that he had first attached the property, 
appealed against this order. The Judge, de<;laring that A was entitled to the proceeds, 
reversed the MunsiPs order, A then obteined an order from the Munsif, directing B to 
refund the money, which he did, and it was paid to A, B sued A to recover the money 
by establishment of his prior right to the same, and for the cancelment of the Judge’s 
order, alleging that the same was made without jurisdiction. Held (by a maiority of 
the Full Bench) that the suit was one for money received by the defendant for the plaint- 
iff’s use, and was, therefore, governed by sch, 2, art, GO. Held (by the Division Bench) 
that A was not entitled, as the first attaching creditor, to the sale-proceeds. — Ram Kishan 
V. Bhawani Das, I. L. R., 1 All. 333 [Dec. 21, 187G]. See also Bhawani Kuar ©. Rikhi 
Earn, I, L. R., 2 All. 354 [Aug, 12, 1879], 

The plaintiff sued to recover possession of certain "honses and grounds as belong- 
ing to his zamindari, setting forth that the premises in question had been occupied by 
his paternal grandmother, on whose death the defendants had taken wrongful pos- 
session, The defendants claimed to be legally ci\titled to the piomisos in question, 
and contended that the plaintiff’s suit was barred under this tc ’+i(*n by reason that 
the plaintiff had already, during his grandmother’s lifclimo, brought a suit against 
her and the defendant’s father, as a co-defendant, to estiil)lisli his right to the same 
premises," which suit has been disraissed. The defendants also ]>leaded limitation. 
It appeared that in the former suit the relief sought, by the plaintiff was substantially 
to restrain his grandmother from acts of waste in alienating property which had be- 
longed to her deceased husband by assigning it to her co-defendant; but that, as 
regards the property now claimed, although it was mentioned in the plaint, no 
charge had been made that she had assigned it, or intended to assign it, to bar 
co-defendant, nor any allegation to show that the co-defendant had any interest in it. 
Held, reversing the decisions of the lower Court.*^, that, under the circumstances, the 
decision in the former suit w as not a decision in a suit between the same parties or parties 
under whom they claimed, and that the cause of a(ffion in the present suit was not deter- 
mined in the former suit. Held also that the defendant’s pleu of limitation oould not be 
determined without a finding as to whether the plaintiff’s grandmother, who died within 
the period of limitation, had hold the premises w ith the ])laintifr’R leave, or as a trespasser. — 
Zamind^ of Pittapuram v. Proprietors of Kolanka, I. D, R., 2 Mad. 23. [July 2, 1878.] 

A, HAVING sued B for possession of a piece of land, and obtained a decree fur posses- 
eion of a portion only, entered into an agreement, by the terms of which he was to take 
a greater part of the laud lhan he was entitled to under the decree, upon the condition 
that he (A) should not prefer an appeal, and that, in the event of his doing so, the whole 
land claimed in the suit should become the property of B. In contravention of this 
agreeme’it A appealed and obtained a decree for possession of the entire piece of land, 
whereupon B instituted a suit, claiming to have ]>osse«sion of the same in terms of the 
agreement. Held that the agroeraent wus valid, although its effect was practically to 
render the former suit inoperative ; and, further, that tlie ])reTious suit between the parties 
was no bar to B’s suit, a new^ cause of action having arisen upon the breach of the agree- 
ment. — Jati Ram Talookdar v. Dass Ram Kolita, 3 C. L. R. 574. [Jan. 8, 1879.] 

A CLAIM to certain pecuniary benefits and payments in kind, which a plaintiff alleges 
himself to be entitled to receive from the defendants in ros]>cct of the performance of 
certain religious services, is a claim which the Courts of Justice are hound to entertain ; 
and if, in order to determine the plaintiff’s right to sucli henelits, it l^ecomes necessary to 
determine incidentally the right to perform the services, the Courts may try and must 
decide that right. — Krishnama d, Krishnasama, I. L. R., 2 Mad. 62. [Mar. 38, 1879.] 

The plaintiff brought in 1876 a suit against the defendant in respect of the same 
fiuhject-mattor, and founded on the same cause of action as the present suit. Issues of 
fact arising on the merits w'cre inquired into; but a certificate of the Collector under s. 6 
of the Pensions Act (No. XXIII. of 1871), which was nocessary to give Jurisdiction to 
the Court, not haying been obtainefi, the claim was rejected on that ground. Held that 
the Court not haying legally pronounced on the men is of the former case, the opinions 
expressed on the issues were not res judicata so as to bar the maintenance of the present 
suit. The nou-production of the Collector’s certificate does not necessarily coustitnte 

0. P. 3, 
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such a want of due diligence on the plaintiff’s part as to disentitle him to the deduction 
of time allowed by s. 14 of the Limitation Act (XV. of 1877). — Putali Meheti u. Tulja, 
L L. E., 3 Bom. 223. [April 3, 1879.] 

This section does not require a plaintiff at once to assert all his titles to property, 
or to be thereafter estopped from advancing them. The maxim, Nemo his vexari dehet 
in eddem causd, cannot apply where the right on which the second suit is brought is not 
the same as that asserted in the former suit. — Sadaya Pillai v. Chinni, I. L. R., 2 Mad. 
352. [May 5, 1879.] 

Plaintiff sued for a declaration of mourasi mokurari rights to certain lands and 
for mesne-profits, alleging that he had been wrongfully ejected by the predecessors in 
title of the defendants. A previous suit on the same cause of action was heard and dis- 
missed on the ground of limitation. Held that the present suit was not barred (as res 
judicata) under s. 2, Act VIII. of 1859 (corresponding with Act X. of 1877, s. 13), inas- 
much as the first suit having been brought aftor the period allowed by law, the Court in 
which it was institutetl was not competent to hoar and determine it.— Brindabun Ohunder 
Sirkar v. Dhununjoy Nushkur, I. L. E., 5 Cal. 24G. [May IG, 1879.] 

In a suit for rent and for ejectment the defendant pleaded that his tenure was 
transferable and istemrari, and consequently protected by the Rent Law. In a former 
suit for arrears of previous years, in which the defendant pleaded that his tenure was 
istemrarij the plaintiff obtained a decree for ejectment on non-payment of rent within 
15 days. In that case the defendant saved his tenure by payment within the time stated. 
Held that, inasmuch as the defeudant might, in the former suit in which the nature of 
the t(‘nure was put in issue, hav<. urged that his tenure was both transferable and istemrari, 
he couhl not, in the present suit, be allowed to alter bis defence, and roly upon the tenure 
being transferable. Wooniatara Debi r. L)uno])oorria Dossee (2 B. L. R., P. C,, 158) cited 
and folloNved. (Compare new Art X. of 1877, s. 13, expl. 2.)— Binomoyi l)abia Chow- 
dhrain r, Anungo Moyi, 4 C. L. R. 599. [July 14, 1879.] 

In order to constitute the bar of res judicata it is not suflBcicnt merely that an issue 
on the same point should have been rai.sed in tlie former suit, although that issue may 
have l>€en incidentally decided ; but it must appear that the matter referred to was alleged 
b\ one party, and either denied or admitted, expressly or impliedly, by the other — Shama 
CLum Chatterjee r. Prosunno Coomar Santikaoe, 5 C. L. R. 251. [Sep. 3, 1879.] 

Whkn a question of title has to he, and is, decided by a Court of competent juris- 
diction w'ith reference to the value of the ^ulqect-mattor in dispute, such decision, or the 
ultimate decision upon ajipeal from such decision, is final, and the question of title becomes 
s, res judicata as between the parties to the suit, although it may have the effect of deter- 
mining the title to an estate or estates, the value of which exceeds the jurisdiction of the 
Court iu which the suit was instituted. Per White, J. — In considering, on the hearing 
of an appeal, the conii)eteucy of a Court for the purpose of deciding upon a question of 
res judicata, the powers of the Court in which the suit was iustitutod, and not those of 
the Court in which the suit w'as decidofl on a}>peal, must be looked to. — Toponidhee Dhirj 
Gir Gosaio v, Sreeputty Saliancc, 1. L. R., 5 Cal. 832. [April 8, 1880.] 


M SUED R in tho Court of the Munsif for a bond, alleging that he had satisfied the 
bond-debt, and for a certain sum which he alleged had been paid by him to R in excess of 
the hond-deht. (In the 24ih Xo^( i'iher 1875, the Munsif, having taken an account, and 
found tliat Its. 188-7-4 of the hond-deht were still due, made a decree dismissing the suit. 
R appealed to Ihe Suliordinato Judire, wdio, on the IGth September 187G, finding that 
Rs. 520-2-2 of the bond-debt were still due, affirmed the Munsif ’s decTee. M appealed to 


the High Court on the ground that an a]t]ieal h. R did not lie to the Subordinate Judge, 
as R wais not aggrieved by the Munsif’s deer; 3’lie Division Bench before which the 


appeal came, on the lOih August 1877, holding that. R was not competent to appeal to the 


Suhonlnialo! Judge, set a^^ide tlic ])roceedings of th(‘ Subordinate Judge. In deciding the 
case Uh' Division Bench made (vuiaih observations to the effect that the account between 


the parties was not finally .settled, hut Jiiight he taken again in a fresh suit. In November 
1877, M instituted a fresh suit against R to recover tho bond on payment of Rs. 188-7-4, 
the sum found by the Munsif in the former suit to he due by him to R. Held on the 
question whether the finding of tho Munsif in the former .suit was final and (jouclu.sive 
between the partie.*^, or the account might he again taken, tliat that finding being a find- 
ing on a matter diredly and suhstantiallv in issue in the former suit, which was hoard 
and finally '■ ided by AT'ir>v<;f -.Mi; final and conclusive between the parties, and the 
account, couhl • -ni n. H^hl also that the observations of the Division Bench 
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A Hindu of the Southern Maratha country, having two sons undivided from him, 
died in 1871, leaving a will disposing of ancestral estate substantially in favour of his 
second son, excluding the elder, who claimed his share in this suit. In 1861 a suit brought 
by this elder son against his father and brother to obtain a declaration of his right to a 
partition of the ancestral estate was disyaissed, on the ground that he had no right in his 
father’s lifetime to compel a partition of moveables ; and that as to the immoveables the 
claim failed, because they were situate beyond the jurisdiction of the Court. Held, first, 
that this suit was not barred under Act VIIT. of 1859, s. 2 ; the proceeding of 1861 not 
having amounted to an adjudication between the brothers as to their rights in the estate 
arising on their father’s death. Secondly, that the suit was not barred under the Limita- 
tion Act (XIV. of 1859), 8. 1, cl. 13. As to the immoveables, sotting aside the fart that 
the plaintiff had remained in possession of one of the houses of the family, which had 
been treated by the father as continuing to be part of the joint property, the decision of 
1861, based as to the immoveables on the absence of jurisdiction to declare partition of 
them, caused this part of the claim to fall under the provisions of Act XIV. of 1859, 
8. 14. As to the immoveables, assuming that they could, on the question of limitation, 
be treated as dictinct from the moveables, and that no payment had been made within 
twelve years before this suit by the ancestral banking firm to the plaintiff, the adjudication 
of 1861, whether in law correct or incorrect, had been that the elder son could not assert 
his rights in the moveables until his father’s death. The defendant in this suit, who had 
taken the benefit of that judgment, could not now insist that it did not suspend the run- 
ning of limitation on the ground that his brothers might have ap])ealed from it if errone- 
ous. So far, also, as the father’s interest was concerned, the succession only opened on his 
death. Thirdly, it having been contended that as a father and his sons were during his 
life co-parceners in the family estate, one of such (;o-parceuers being able, according to the 
decision of the Courts, by act inter vivos, to make an alienation of his undivided share)4 
binding on the others, it followed that the father might dispose by will of his one-third 
share. Held that under the Mitakshara law, as received in Bombay, the father could not 
dispose of his one-third share by will. The doctrine of the alienability by a co-parceruer 
of his undivided share, without the consent of his co-sharers, should not be extended, in 
the above manner, beyond the decided cases. The Bombay Court had ruled that a (50- 
parccner could not, without his co-sharers’ consent, cither give or devise his share, and 
that the alienation must be for value. The Madras Court had ruled that although a co- 
parcener could alienate his share by gift, that right was itself founded on the right to 
partition, and died with the co-parcener, the title of other co-sharers vesting in them by 
survivorship at the moment of his death. Without a decision as to which of these con- 
flicting views, in regard to alienation by gift, was correct, the principles upon which tho 
Madras Court had decided against the power of alienation by will were held to be sound 
and sullicient to support that decision. — Lakshman Dada Naik v. llamchandara Bada 
Naik, I. L. K»., 5 Bom. 48. [May 11, 1880.] 


Expl. 5 to s. 13 of the Code of Civil Procedure would not make a judgment obtain- 
ed in a suit against one co-sharer binding on another co-sharer no party to such suit 
in respo(d of the rights enjoyed in common by such co-shan^rs in their common property. 
Nor could such explanation be applied to a case instituted, or the judgment delivered in 
such ca.se, during the time when the old Code of Civil Procedure was in force. — Hazir 
Gazi r. Souamonee Dassee, I. L. R., 6 Cal. 31. [May 28, 1880. J 

Expl. 5 of s. 13 of Act X. of 1877 only applies to cases where several dif- 
ferent persons claim an easement or other right under one common title, as, for instance, 
where the inhabitants of a village claim by custom a right of pasturage over the same 
tract of laud or to take water from the same spring or well. Where, 'therefore, A, in 
defending a suit brought against him by B, to have it declared that he liad a right to 
build a wall across a drain, set up a prescriptive right to use the drain, and it was de- 
cided that no such ])rescriptive right existed in A ; and, subsequently, C brought a suit 
against B, claiming to use the same drain as an easement, and asking for the removal of 
the wall in question in the former suit, and B set up tho judgment in the suit between 
himself and A as a bar to the suit, held that the right claimed by C not being one whioh 
he and other inhabitants of the neighbourhood claimed under one common title, but a 
prospective right which ho claimed individually in respect of his own house and pre- 
mises, and depending upon the length of time he had used the right, was a separate claim, 
and that the judgment in tho suit between B and A did not operate as a bar to his suit. — 
Kalisbunkar Boj/h v. Gopal Chunder Butt, I. L. R., 6 Cal. 49: 6 C. L. R. 543. [Mav 31 
1880.1 * 


Act X. of 1877, s. 13, expl. 2, was meant to apply to a case whore the defendant has 
a defence whioh, if he had so pleased, he might, and ought to, have |brought forward ; 
hut, as he did not bring it forward, the suit has been decreed against him. Under such 
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cironmstances the defendant is as imich bound by the adTers© decree as if be had set up the 
defence, and he is equally estopped from setting' up that defence in any future suit under 
similar circamstances. The explanation was never intended to enable a party to treat a 
point of law as having been decided in his favour in a former suit, which was, in fact, not 
80 decided, and which it was not necessar 3 % for the purposes of the suit, to decide at all. — 
Gbursobhit Ahir v, Bamdut Singh, I. L. R., 5 Cal. 92S. [ June 8, 1880.] 

The question whether the parties to a suit in a Court of Revenue for arrears of rent 
stand in the relation of landlord and tenant is one which it is necessary for such Court to 
try incidentally for the purpose of disposing of such suit, hut not one which such Court 
has special jurisdiction to determine, and its determination of that question is not that of 
B competent Court. Consequently, where a Court of Revenue determines, in such a suit, 
that the parties do not stand in such relation, such determination does not bar the party 
alleging that the parties do stand in such relation from suing in the Civil Court to estab- 
lish such relation. — Gopal v. LFchabal, 1. 1*. R., 3 AIL 51. [June 21, 1880.] 

An order refusing an application to execute a decree is not an adjudication within the 
rule of reft judicata. — Hurrosoondury Bassee v, Jugohundhoo Butt, I. L. R., 6 Cal. 203. 
[June 28, 1880.] 

Held by the Full Bench that the law of ree judicata does not apply in proceedings'' 
in execution of a decree. Held, therefore, by the referring Bench, where, on an applica- 
tion for the execution of a decree, the question was raised whether the decree awarded 
mesne-profits or not, and the Court executing it determined that it did not award inesne- 
proSts, that such determination was not final, but such question was open to re-adjudica- 
tion on a subsequent application for execution of the decree. — Rnp Kuari v. Ram Kirpal 
Shukul, I. L, R., 3 All, 141. [Aug 10, 1880.] 

S AND B jointly sued N for the redemption of a mortgage of an eight-anna share of 
a village, B suing a^ the purchaser from tho mortgagor of a moioty of such share. N 
did not, in doh i ' = ^ ^ncli suit, assert a right of pre-emption in respect of such moiety, 

although such right inui accrued to him on its sale by the mortgagor to B. S and B ob- 
tained a decrei' in sucli suit, and the mortgage was redeemed. N subsequently sued B 
and his vendor to enforrx' his right of pre-emption in respect of such moiety. Held that 
it was incumbent upon N in the former suit to have asserted in defence his right of pre- 
emption in res)>c-ct of such moiety, inasmuch as, if that right bad l)een established, it 
must, so far as B was concoriicd, h.ivo proved fatal to his title to retleem, and that, as ho 
had not done so, tho suit to enforce his rigdit of pre-em])tion was btirrcsl by tho provisions 
of s. 13 of Act X. of 1877, explau. ii. — Narain Bat r, Biiairo Bokhshpal, 1. L. R., 3 All. 
189. [Aug. 18, 1880.] 

N BROUGHT a suit against P for enhancement of rent. P"s defence was, jirtti, that 
DO notice of euhancoment had been given ; secondly, that the rent was not enlianceable, 
as he and his predecessors in title had held it at a fixed rent from the date of the Per- 
manent Settlement. The suit was dismissed on the ground that no notice had been given ; 
but the Munsif stated in his judgment that he considered I he rent enhanceable, because 
he did not believe in the genuineness of the documentary evidence produ(!cd by P. Tho 
decree merely ordered that the suit should be dismissed, the portion of the judgment as 
to the eiihanceability of the rent not being embodied in the decree. P, therefore, had no 
right of appeal against that portion of the judgment. In a subsequent suit by N against 
P for enhancement of rent of the same tenure, it was held that, on the rule laid down 
by the Privy Council in Soorjeeraonee Bayee v. Suddanund Mohapatter, and Krishna 
Behari Koy v. Buiivari Ball Koy, P was prcclndcd, by the decision in the former suit, 
from denying that the rent of the tenure was enhanceable, although the decision on that 
point was not embodied in the decree. The material findings in each case should bo 
embodied in the dc(;roe, and if they are not, it is incumbent on tho parties, to avoid their 
being hound by decisions agninst which they have no riglit of appeal, to apply to amend 
the decree in accordance with the judgment. — Niamut Khan v. Phadu Buldia, I. L. R., 
6 Cal. 319. [Sep. 14, 1880.J 

A DECHKE against a karnavan of a Malabar tarwad, a« such, is binding upon the 
members of that tarwad, thoug'h not parties to the suit, in the abseuc^o of fraud or collu- 
sion. A karnavan is not a mere trustee, nor do the rules of Courts of Equity as to the 
necessity of making cestui que parties to suits against trustees by strangers apply to the 
case of a karnavan and tho mom]>erM of the tarwad. Ex pi. 5 of s. 13, Civil Pro- 
cedure Code, is not limited to the case of a suit under s. 30. Tho mcmlxjrs of a 
claim under a karnavan, suing as such, within the meaning of cxpl. 5 of s. 13. Status of 
jearnavan discussed.— Varanakot Narayanan Namburi v, Varanakot Nar6-yanan Narnb^p 
I. L, R., 2 Mad. 328. [Sep. 30, 1880J 
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the final hearinfj^ an appeal of a suit for confirmation of possession of certain 
land, and for the recovery of the produce of such laud alle{.(ed to have been carried away 
hy the defendants, the plaintilf brought a suit a^^ain, asking* not only for confirmation of 
possession, but also for the recovery of the produce which had arisen since the institution 
©f the other suit. Meld that the second suit, so far as it sought for the recovery of the 
produce, was not barred by the first suit. — Bissessur Singh v. Gunput Singh, 8 C. L. R. 
118. [Nov. 16, 1880.J 

I, TO whom the obligee of a bond for the payment of money in which immoveable 
property was hypothecated had assigned by sale her right thereunder, sued, by virtue of 
the deed of sale on such bond, for the money due thereunder, claiming to recover by the 
sale of the hypothecated property. The suit was dismissed on the ground that the deed 
of sale, not being registered, cxiuid not be received in evidence, and (consequently l^s right 
to sue on such bond failed. I, having procured the execution of a fresh deed of sale, and 
caused it to be registered, brought a second suit on such bond by virtue of sueeb deed of 
*ale, claiming as before. Held that the second suit was not barred by the provision of 
p. 13 of Act X. of 1877. — Ishri Bat r. Har Narain Lai, I. L. R., 3 AH. 834. [Nov. 
25, 1880.] 

1864 the obligee of an instalment-bond, in which certain immoveable property was 
hypothecated as collateral security for the payment of the instalments, brought a suit 
upon such bond “against Z and A (the obligors) and the property hypothecated in the 
bond, defendants,” claiming to recover instalments which were due and unpaid, and a 
declaration of his right to recover instalments which w*ere not due as they fell due. He 
obtained a decree in such suit for “ the amount claimed ” against the “ two defendants.” 
It was also x^rovided in such dcHiree that, “ until the satisfa(5tion of the entire amount of 
the bond, the plaintiff can realise the amount of each instalment by executing this decree.” 
The obligee applied in execution of such de(5ree to recover, by the sale of such pro])erty» 
which had passed into the hands of third parties after the passing of such decree, instal- 
ments which had becorrto due after the passing of such decree and had not been ])aid. 
Such exe<mtion having l>eon refused on the ground that such de(;ree was a mone 3 '-decreo, 
the obligee brought a second suit upon such bond to recover su(di instalments by the 
enforcement of the lien therein (heated on such proj>erty. Held that, although the en- 
foroemont of such lien was claimed in the former suit, yet, inasmuch as it was very ques- 
tionable whether the CJourt was (X)m]>etent to grant the second relief (claimed in that suit, 
viz., a declaraliort of right to recover instalments whwh w'ere not due in execution of a 
decree for instalmcMitvS whi(7li were due, and the claim in the second suit wa.s not the same 
as that in the former suit, the plaintiff asking for instalments said to he actually due, and 
not for a declaratory de(7ree for instalments not due, the secoud suit w^as not barred by 
s. 13 of Act X. of 1877. — Umroa Lai v. Behari Singh, I. L. R., 3 All. 297. [^Tov. 29, 
1880.] 

R, ON the 30th December 1870, obtained an ex parte decree against D, in execution 
of which he attached properties X and Y on the 4th January 1871. D applied for a re- 
hearing, whi(,rh was graided ; and on the 30tli of December 1871, a de(;ree was again passed 
against D, in execution of which the same properties were attached on the 9th of August 
1872, and purchased at the exe(?uti(>n-salo on the 1st August 1874, by R. On the 14th 
February 1871, D had executed a solehnama and mortgage in favour of G, pledging, among 
other properties, X and Y as security fer a loan macie to him by G D having made de- 
fault in payment, G obtained a decree against him in terms of the solehnama on the 28th 
Yobruary 1871. Subsequently, D granted another mortgage of the same properties ia 
favour of G. G sold his decree and mortgage to the plaintiff, who in execution of the 
decree attached properties X and Y. In these execution-proceedings R brought forward 
the fact of his purchase of the same properties in August 1874, and his claim was allowed, 
and the properties X and Y released from attachment on the 4th March 1870. The plaint- 
iffs had, on the 8th March 1872, obtained a mortgage from D, on which they had obtained 
a decree on the 28th September 1874, in execution of whi(di they had atta(;hed X and Y ; 
but on R claiming them under his pundiase in August 1874, an order was made on the 
loth April 1875, releasing X and Y from attfudiment ; and in a suit by tlie plaintiff to set 
aside that order, they failed as to properties X and Y, on the gnmnd that those properties 
were not included in the mortgage of March 1872. In a subscnpiont suit brought by the 
plaintiffs against R and D, to sot aside the order of the 4th March 1876, and to have X 
and Y declared liable to be sold under the decree of the 28th February 1871, held that 
the suit was not barred under s. 2 of Act VIII. of 1859 by the decree in the previous suit, 
nor was it barred by s. 7 of the same Act, Held also that the purchase by R in August 
1874 was subject to the mortgage to G of tho 14th February 1871. — Radhanath Kimdu 
V, Laud Mortgage Bank of India, Limited, I. L. R., 6 Cal. 669. [Dec. 22, 1880.] 
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Where the plaintiff in a suit prays that a person may be substituted on the record 
as the heir of a defendant who has died, the Judge should raise an issue as to whether the^ 
person sought to be substituted is the heir of the deceased defendant. In 1872, A brought 
a suit on a mortgage against the mortgagor, a Hindu widow, who died pending the suit. 
A then applied that the suit should be revived against B as the representative of the de- 
fendant. B denied that he was such representative, but the Judge refused to go into the 
question, made B a party, and gave A a decree for the sale of the mortgaged property. B 
subsequently brought a suit to have it declared, infer alid, that the mortgage and decree 
only covered the widow’s life-interest. Held that the suit was not barred either as re^ 
judicata or under the provisions of s. 233 of the Code of Civil Procedure. — Kanai Lall 
Khan o. Sashi Bhuson Biswas, I. L. B., 6 Cal. 777. [Feb. 9, 1881.] 

S CAUSED a notice of ejectment to be served upon K in respect of certain land, alleg- 
ing that he held the same by virtue of a lease which had expired. K contested his liabi- 
lity to be ejected under s. 39, denying that he held the land by virtue of such lease, and 
alleging that he held it under a right of occupancy. The Revenue Court decided that K 
held the land under a right of occupancy, and not under such lease. S thereupon sued K 
in the Civil Court, claiming possession of land, on the allegation that K was a trespasser 
wrongfully retaining possession thereof after the expiration of his lea.so. Held that tho 
suit was cognizable in the Civil Courts, and the decision of the Revenue Court did not- 
render the matter in issue rea judicata. The provisions of s. 13 of Act X. of 1877 do 
not apply to applications such as those under s. 39 of Act XVlll. of 1873. — Sukhdaik 
Misr v. Karim Chaudhri, I. L. R., 3 All. 521. [Feb. 11, J881.J 

The plaintiff sued to recover certain lands, claiming them as a portion of A, and 
alleging that A wjis portion of a mauza which had been leased to him in patiii by the 
zamindar. The suit was dismissed, on the ground that, though A was known as a part of 
the plaintiff’s mauza, yet it had been included in a patni-lease of an adjoining mauza, 
which the zamindars liad granted to the defendants previously to the date of the jdaintiff’s 
lease. The plaintiff brought a second suit claimirjg another portion of A on the same title. 
Held that the claim was barred as res judicata. — Sundhja Mala v. Babi Churn Butt, 
I. L. R., 6 Cal. 715. [Feb. 16, 1881.] 

In a suit for possession of a plot of land situate in B, tho plot was claimed by tho 
plaintiff as appertaining to mauza M, and by the defendant *as appertaining to mauza 8, 
and each party set up a patta from the same lessor, the zamindar, in proof of his title. 
It was held that while the land known as B appertained to mauza M, tho patta of tho 
defendant was prior in date to that of the plaintiff, and that the defendant therefore had 
the superior title. A second suit for another plot of land situate in B was subsequently 
instituted by the same plaintiff, and the same title put forward. Held that the matter 
in dispute was res judicata by the former suit. — Sundhyaraula v. Bevi Churn Butt, 9 C, 
L. R. 216. [Feb 16, 1881.] 

A DECREE obtained ex parte is not final within the meaning of expl. 4, s. 13, of Act 
X. of 1877. Such a decree is not conclusive evidence of the amount of rent payable by 
the same defendant in another suit for subsequent rent of tho same property. Where 
the plaintiff sued the defendant for a year’s rent at the same rate whicdi had been decjreed 
to him for a previous year in a suit which he had brought against the same dcfejidant for 
rent of the same property, and relied upon the former decree, which had been obtained 
ex parte ^ and which he also alleged had been duly executed, as evidence of the amount of 
rent due to him by the defendant, but it appeared that the lower Court had found that 
the alleged execution-proceedings were fraudulent, and that no steps had been taken whi(;h 
gave finality to the decree, held that the decree was not conclusive eviden(;e of the 
amount of rent due from tho defendant, or of the questions with which it dealt.— Nil- 
money Singh V. Heera Lall Bass, I. L. R., 7 Cal. 23 ; 8 C. L. R. 257- [Mar. 14, 1881.] 

In a suit by raiyats against their zaminddr, prajdng for measurement of certain land, 
and for a declaration of the amount of yearly rental, it appeared that, in a ])revious suit 
for rent by the zamindar againjit the raiyats, the raiyats had alleged that the amount of 
rent and the extent of laud had been over-stated by the zamindar, but the Court detiided 
that the raiyats were bound by a jamabandi signed by them, and refused to try whether 
the extent had been over-stated. Held that tho present suit was not barred avS res judi- 
cata. — Roghoonath Mundul r. Juggut Bundhoo Bose, I. L. R., 7 Cal. 214. [April 7, 1881.] 

Where one of several co-sharers, owners of a piece of land defined by metes and 
bounds forming part of a revenue-paying estate, brings a suit for partition, in which he 
does not seek to have his joint liability for the whole of tho Government revenue annulled, 
such suit is cognizable by tho Civil Courts, which have jurisdiction to determine the plaint- 
iff’s right to have his share divided, and to make a decree accordingly. — Chundernfttll 
^uudi V. Ear Nar&m Beb^ I. L. K, 7 Cal. 153. [April 13^ 1881.] 
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In a Buit to recover possession of certain land, where it appeared that there had been 
a previous suit between the same parties with respect to the same land, m which the then 
plaintiffs sought to have their possession confirmed, and that in that suit the lower Courts 
had decided the case both on the question of title and possession, but on special appeal the 
High Court had dealt only with the question of possession, and, in dismissing the ap- 
peal, had not gone into the question of title, and the defendant in that suit subsequently 
sued to recover possession of the land, heJd that the question of title was still open between 
the parties, and had not been heard and finally do(;ided by a Court of competent jurisdic- 
tion in a former suit within the meaning of s. 13 of Act X. of 1877 (Civil Procedure 
Code). — Gungabishen Bhugut v. Roghoonatli Ojha, I. L. E., 7 Cal. 381. [April 28, 
1881.] 

The jurisdiction of a Small Cause Court is not ousted in a suit for damages for car- 
rying away the produce of certain land when the defendant sets up title to the land in 
answer to the claim. S. 58G of the Code of Civil Procedure precludes a second appeal in 
a suit for damages under lls. 500, although the suit has been instituted in the llistrict 
IMunsifs Court and not in a Court of Small Causes, and although a question of title has 
been raised by the defendant and decided. Per Turner, C.J.— -When a suit is brought 
in a form in which it is cognizable by a Small Cause Court under Act XI. of 1805, the 
Court cannot decline jurisdiction if it ap})ears that incidentally a question of title is raised 
which it, lias not jurisdiction to determine for any other purpose than the decision of the 
suit before it. Under such circumstances the Court may, however, properly grant a 
reasonable adjournment that the question may be litigated and determined by the proper 
tribunal. Per Muttusaiiii A^yar, J. Tlie question, what is a suit of the nature cog- 
nizable in-Courts ot {Smnll Causes within the meaning of s. 580 of the Civil Procedure 
Code, has reference to the mode of adjud illation, and not to the forum ; and the fact that 
the suit is instituted in the District Munsifs Court, and not in a Coart of summary 
jurisdiction, makes no difference for the purposes of that section. If the matter adjudi- 
cated on in a suit is only incidentally in issue or cognizable, the adjudication is final, 
whether by a Court of concurrent or limited jurisdiction, only for the purpose and object 
of that suit. Per Innes, J. — The decree of a 8mall Cause Court in a case where a ques- 
tion of title is raised incidentally is no bar to a suit upon the title under s. 13, ex})!. 2, of 
the Civil Procedure Code, because the Small Cause Court is not competent to pass 
a decree upon the title. — Manappa Mudali v. McCarthy (S. T.), I. L. K., 3 Mad. 192. 
[April 29, 1881.] 


G SOLD an estate nominally to the minor son of K, but in reality to K. K brought 
a suit in his minor son’s name against K, the mortgagee of such estate, to redeem the 
same. N set up as a defence to such suit that such sale was invalid under Hindu law, as 
such estate was a share of certain undivided property of which he was a co-sharer, and had 
been made without his consent It was finally decided in that suit that such estate was a 
share of such undivided property, and not the separate property of G, and that such sale 
was invalid, having been made without the consent of N, a co-sharer of such undivided 


property. G subsequently redeemed such estate, and, having done so, sold it a second 
time to K. N thereupon sued K to set aside such sale on the same ground as that on 
which he had defended tlie former suit. Held that the issue in such suit, whether such 
estate was a share of undivided property or the separate property of G, was res judicata, 
inasmuch as K, though not in name, yet in fact, was a ‘‘ party ’’ to the former suit in 
which su(;h issue was raised and finally decided.— Khub Chand v. Narain Singh, I. L. R., 
3 All. 812. [May 18, 1881.] 


The obligee of a bond payable by instalments sued the obligor for four instalments, 
claiming with reference to the terms of such bond interest on such instalments from the 
date of such bond. The obligor contended in that suit that, on tlie proper construction 
of the bond, the interest on such instalments should be calculated from the dates of 
default. The obligee obtained a decree for interest as claimed. The obligee subsequently 
again sued the obligor for four instalments, again claiming interest of such instalments 
from the date of such bond. The obligee contended again in the second suit that interest 
should only be calculated from the dates of default. Held that the question as to, the 
date from which interest due on the defaulting instalments was exigible under the terms 
of such bond was res judicata. It is the ‘‘ matter in issue,” not the “ subject-matter ” 
of the suit, that forms the essential test of res judicata in s. 13 of Act X. of 1877.-~ 
Pahlwan Singh v. Ilisal Singh, I. L. E., 4 All. 55. [June 30, 1881.] 


B, WHO held a decree for money against I, caused certain property to be attached 
in exeemtion of such decree as the property of his judgment-debtor. M, the wffe of 
I, objected to such attachment, claiming such property as her own. Her objection was 
disallowed, and she consequently brought a suit against B to establish her right to such 
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property. She died while that suit was pending, leaving by will such property to her sons* 
That suit pro(*.ecded in the names of her sons, who claimed such property under such will* 
The lower ('ourts only decided in that suit that such property belonged to M, and not to 
I, and it was therefore not liable to be sold in execution of B*s decree against the latter. 
They did not consider the question whether M’s sons were entitled to such property 
under the mother’s will. In second appeal in that suit B contended that I, as an heir to 
M, was entitled to a fourth share of such property, and such share was liable to be sold in 
execution of such decree. M’s sons did not contend before the High Court that they 
were entitled to the whole of such property under their mother’s will to the exclusion of 
I. The High Court allowed B’s contention. B bought a fourth share of such property 
to sale in execution of his decree, and purchased it himself. Thereupon M’s sons sued 
him for such share, claiming it under their mother’s will. Held that their mother’s will 
was a matter which should have been made a ground of defence by M’s sons in the course 
of the trial of the second ap])eal in the former suit between them and B, and that, not 
having been so made, it w'as res judicata in the sense of s. 13, expl. 2, Act X. of 1877. — 
Sultan Ahmed v. Maula Bakhsh, I. L. II., 4 All. 21. [June 30, 1881.] 

Not only may the plea of res judicata, though not taken in the memorandum of 
appeal, be entertained in second appeal, under the provisions of s. 542 of Act X. of 1877, 
but even when such plea has not been urged in either of the lower Courts, or in the 
memorandum of appeal, if raised in the second appeal, it must be considered and deter- 
mined either upon the record as it stands, or after a remand for finding of fact. — Muham- 
mad Ismail T. Chattar Singh, I. L. 11., 4 All. 69. [July 11, 1881.] 

H, THE proprietor of one-third share of a certain undivided estate, made a gift of such, 
share to P. He su])se<iuently, in February 1875, gave a mortgage of such share, in his 
cajtacity as P’s guardian, to N and S, the two other co-sharers of such estate. In March 
1878, P, having attained liis age of majority, brought a suit, as a co-sharer of such estate, 
under such gift, against N and 8 for possession of certain land appertaining to such estate, 
on the ground that they were using such land as if they were the sole proprietors thereof. 
The lower Apj)ellate Court, observing that such land was the ]>roporty of the three co- 
sharers, that the mortgage of P’s rights to N and S did not affect those rights as such, 
and that N and S were not justified in using sucli land as if they were the exclusive pro- 
prietors thereof, gave P a decree for po.ssession of one-third share of such land. N and 8 
a])pealed to the High Court on tlie ground that P should not have been awarded possession, 
as tiiey were in possession of such land as mortgagees. The High Court remanded the 
the case for the determination of the issue thus raised by N and S ; and the lower Appel- 
late C’ourt found that N and S W'cre in })osse‘<sion of P’s sliare of such estate as mortga- 
gee*^ under the mortgage made by H above referred to, and of such land as such. P did 
not take an^^ objt'ction to this finding; and it was adopted by the High Court, and em- 
bodied in its final deeree. In October 1879, J’ sui'd N for possession of bis share in such 
estate, claiming under the gift from H, and alhjging that the mortgage of such share by 
H to N was invalid. Held that, inasmuch as suc.h mortgage was matter substantially in 
issue in the former suit, the matter in issue in the se(;ond suit was res judicata under 
expls. 1 and 2, s. 13 of Act X. of 1877. — Nirman 8ingh v, Phulman Singh, I. L. E., 4 All. 
65. [July 11, 1881.] 

A Htnhu sued for compensation for the loss of his daughter’s service in consequence 
of her abduction by the defendant, and for the costs incurred by him in prosecuting the 
defendant criminally for suc.h abduction. The defendant was convicted on such prosecu- 
tion. Held that the decision of the Criminal Court did not operate under s. 13 of Act 
X. of 1877 to bar the determination in such suit of the question whether the defendant 
had or had not abducted the plaintiff’s daughter. Also that the plaintiff was entitled to 
recover the costs of such criminal proceedings. The daughter in this case W'as a married 
woman who had been deserted by her Im.^^band, and at- the time of her abduction w^as 
living with the plaintiff, her father. If eld by Stuart, C.J. — That the suit by the father 
for compensation for the loss of his daughter’s services in consequence of her abduction 
was, under the circumstaucc^j, maintainable. Held by Oldfield, J. — That a suit by a 
Hindu father for the loss of his daughter’s services in oou'sequenco of her abduction ia 
not maintainable. — Bam Lai v. Tula Ram, I. L. R., 4 All. 97. [Aug. 15, 1881.] 

In order to sec wdiether a rjuestion is res judical a the meaning of s. 13, Civil 

Procedure Code, the former decree and the quest ions decided thereby must alone be considered. 
The words in s. 13, “ has been heard and finally decided by such Court,” do not apply to an 
opinion expressed in the judgment on other i.ssues not material for the purpose of the de- 
cree, though properly determined under s. 204 by the Court of first instance. Niamut 
Khan r. Phadu Biildia (I. L. R., 6 Cal. 319) and Lachman Singh v. Mohan (I. L. R., 3 
All. 497) dissented from, Where a plaintiff improperly brings a defendant before a Court, 
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and his suit is dismissed, the defendant should not be deprived of costs, merely because 
the Court considers the defence a fabrication to meet the plaintiff’s claim. — Devarakouda 
Narasamma t>. Devarakonda K4naya, I. L. E., 4 Mad. 134. [Sep. 6, 1881.] 

The decision by a competent Court, that an application for the execution of a decree 
is barred by limitation, has the effect of tes judicata ; and although such decision may be 
erroneous, yet, so long as it remains unreversed in appeal, it is valid and binding, and the 
question cannot be re-opened. A decision, that an application for execution is not time- 
barred, has a similar effect. On the 15th April 18^8, the plaintiff api)lied for the execu- 
tion of a decree held by him against the defendant, and certain houses were thereupon 
attached. In April 1869, the attachment was raised on the intervention of a third person. 
The plaintiff then brought a suit to establish his right to attach the houses, and obtained 
a de(;ree on the 28th February 1871. An appeal was made, and the suit was finally de- 
cided in the plaintiff’s favour in April 1873. After the plaintiff had obtained his original 
decree, and while the appeal was pending, he applied for the sale of the houses in execution 
on the 30th November 1871, and subsequently made three other applications within three 
years of each other, the last of which was dated the 30th October 1876. The Court re- 
jected this application on the 28th November 1876, on the ground that the execution of 
the decree was barred, as more than three years had elapsed between the first and second 
applications (i.e., the applications of the 15th April 1868, and 30th November 1871). 
The plaintiff appealed against the order; but his appeal was rejected, because he had faiM 
to produce with it a copy of the order appealed against. The plaintiff took no further 
steps in that proceeding, but made a fresh application for execution on the 10th August 
1878. The Subordinate Judge rejected it, on the ground that the execution was barred, 
the matter being res judicata. In appeal, the District J udge reversed that order, and 
allowed execution. On appeal to the High Court, held on the authority of Mungul Per- 
shad Dichit Grija Kant Lahiri Chowdry (L. R. 8 Ind. Ap. 123) that the rules of res 
judicata applied, and that the application of the 30th November 1871 was time-barred, 
and, d fortiori^ every subsequent application was barred. Semble. — A proceeding in exe- 
cution is a proceeding which terminates in a decree as defined by s. 244 of the Civil Pro- 
cedure Code (Act X. of 1877), and is, therefore, a suit within the meaning of the Code.— 
Manjunath Badrabhat v. Venkatesh Govind Shanbhog, I. L. E., 6 Bom. 54. [Sep. 26, 
1881.’] 

When the judgment of a Court of first instance upon a particular issue is appealed 
against, that judgment ceases to be res judicata, and becomes res sub~judice ; and if tho 
Appellate Court declines to decide that issue, and disposes of the case on other grounds, 
the judgment of the first Court upon that issue is no more a bar to a future suit than it 
would be if that judgment had been reversed by the Court of appeal. — Nilvaru r. Nilvaru, 
I. L, E., 6 Bom. 110. [Nov. 15, 1881.] 

In December 1878, H, a Hindu widow, in possession, by way of mJntenance, 

of a certain estate, of which R owned one-third, and P, B, and 8, one-third jointly, 

made a gift thereof to N. H died in January 1879. In February 1879, E and P, 
B and S, joined in suing N for a declaration of their proj)rietary right to two-thirds of 
the estate, and to have the deed of gift set aside. The Court trying this suit treated 
it as one for a mere declaration of right, and dismissed it, with reference to the pro- 
visions of 8. 42 of the Specific Relief Act, 1877, on the ground that the plaintiffs had 
omitted to sue for possession, although they were not in possession, and were able to 
sue for it. In November 1879, R and P, B and S, again joined in suing N. In this 

suit they claimed possession of two-thirds of the estate, and to have the deed of gift 

set aside. Held by the Full Bench (reversing the judgment of Pearson, J., and affirm- 
ing that of Oldfield, J.) that the decision in the first suit was no bar to the determination 
in tho second suit of the question as to the validity of the deed of gift. Per Stuart, C.J., 
and Straight and Oldfield, JJ., that the causes of action in the two suits being different, 
the second suit was not barred by the provisions of s. 43 of the Civil Procedure Code. Per 
Tyrrell, J., that the plaintiffs being entitled to only one remedy in the former suit, the 
provisions of s. 43 were not applicable to the second suit. Held by the Full Bench that 
there was no misjoinder of plaintiffs in the second suit. 8. A. No. 1050 of 1879 (decided 
the 12th May 1880, not reported) distinguished. — Ram Sewak Singh v. Nakched Singh, 
I. L. R., 4 All. 261. [Jan. 16, 1882.] 

A KXRNAVAN of a Malabar tarwad, having a right at any time to demand restora- 
tion of the property of the tarwad in the hands of the anandravan, is not debarred 
by 8. 13 or s. 43 from bringing a second suit to recover lands in the wrongful posses- 
sion of an anandravan, either by the fact that in a former suit between the same 
parties the karnavan only laid claimed to some of the lands sued for, or by the fact that 
the former suit was dismissed upon the joint petition of the parties, alleging a oompromise 

C. P. 4, 
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and a surrender of the lands, which, as a fact, were not surrendered, but wronjcffully re- 
tained by the anandravan. An anandravan has no right to the value of improvements 
effected by him on tarwad j^roperty upon surrender to the karnavan when siicli improve- 
ments are not made with private funds. — Uramkumiirath Kannan Nayar v. Uramkumarath 
Tenju N^ 3 ^ar, I. L. B., 5 Mad. 1. [Jan. 23, 1882.] 

In 187i sued P to recover certain lands held by him under arenlal agreement 
dated 1873. S w'as made a defendant on the ground that he held one plot as nnder-tc'oant 
to P. S claimed to hold under N. As to this plot, the issue raised was whclher the land 
was held by !S under P ; the decision, that S did not hold under P, but under N, siimo 
1828 ; the decree, that V’s suit be dismissed as to this plot. Held, in a suit brought m 
1881 by V against N and S to recover the same plot of land, that the suit was not barred 
b}' reason of the previous do(dsiou in 1874. — Ananda Baman Vathiar v. Pahyil Vittil 
INaun Nayar, I. L. B , 5 Mad. 9. [Peb. 6, 1882.] 

A SUED 13 for rent in the Court of the Deputy Collector of Tip})erah under the pro- 
visions of Af^t X. of 1859. C intervened, claiming that. the land in respect of which tho 
rent was claimed wa's Ins propert}', and the suit wjxs dismissed. On a})peal, the District 
Jud gc of Tipperah reversed this decision and decreed the claim, on the ground that (' had 
no right whatever to tho land. In a subse(]uent suit brought by C against A and 13 for 
possession of the same land, hpld that the previous deiTee of the District Judge did not 
const if iite the plaintiff’s claim a rc.? jndirain^ and was no bar to the suit. Dinanath I3oso 
r. Kali Kumar Roy [B, L. R, Suj). Vol. 364; 5 W. R. (Act X. Rul.) 23] followed. — 
Mahomed Afsuruddin v. Beer Chundcr Manikya, I. L. R., 8 Cal. 470, [Feb, 21, 1882,] 

The erroneous decision by a competent tribunal of a question of law directly or sub- 
stanfially in issue belween tho parties to a suit does not ]>reventa Court from deciding tho 
same (Jiiesf ion, arising between the same parties in a subsequent suit, ac.cordinglto law. 
Pe rsuU'. of u hatever seed arc at liberty to erect a building, and therein conduct public wor- 
sliip on tlieir own land, ])rovided tlicy neither invade the right of property enjoyed by their 
neiglihours, nor cini'^c a public nui.sance ; and are also entitled to (conduct religious ])ro- 
ce^sion^ through })ublic streets, so that they do not interfere with tlio ordinary use of 
such Street'S by the fuihlic, and subject to sucdi directions as tho Magistrate ma\ lawfully gi\e 
to ])revc*nt (di.strnction of the thoroughfare or breaches of the jaiblic penc.o. In a suit in 18,50 
la.‘t\vt‘(‘]i the Tenkalais and Vadakalais, rival religious seeds, represente'd by the plaintiffs and 
defendant'' res])oc1 ively. tho d'adakalais having endeavoured to open a temple forjuiblie wor- 
ship in a certain })uhlic street, were, by the decree of the Sadr (fourt, prohibited from erecting 
a temfde or iii'^tituting public worship on the s])ot of ground objoeded to by the Tenkalais, 
and wiiicli lay within the range of tho Tenkalais temple, i. c., within tho usual range of tho 
processions condueded in connection with the tcm]>lc worship. In 1870 the Vadakalais 
ojiencd a tom])lo for public, worship on another site, their private firoporty, in the same 
street. Held tlrat a decree of the fSadr Court in the former suit was no bar to the acdaoii 
of the Vadakalais. — Partliasaradi i\ Chiiuiakrishna, I. L. R., 5 Mad. 304. [May 1, 1882.] 


In 1870 the plaintiffs sued to redeem a mortgage of certain land.s from the didend- 
auts’ predecos«(>rs in title. The suit wais di'^missed on tlic ground that the ]dain tiffs* 
equity of redemjition had been sold in execution of a decree to A B. Tiie plaintiffs, hav- 
ing rc-purchasod tlic e<iuify of re<lcmption from A B, brought a second suit to redeem the 


lands in the defendants^ poss('s^i<»Tl. Held that tJic question wliother the e<{uity of re- 
demption of the lauds in sui1 had been sold to A B was rea judirafa, and ('ould not be re- 
o[>ened by the defendants on the ground that the ]>luinliirs wore litigatinir lunhw a dill'eront 
title iu the former suit.. The admissions of a person whose position in relation to ]iro}>crty 
in suit it is necessary for one party to prove against another are in the nature of original 
evidence and not hearsay, though siud; person is alive, and has not been cited as witness. — ■ 


All Moidiii ti. Koinbi, I. L. R, 5 Mad 239. 


[May 3, 1882.] 


A LEASED lands to B, who sued C for possession of a certain mauza, alleging it to he 
a portion of the lands leased. A was made a defendant, and su]»ported the ease of tho 
plaintiff, wlio obtained a decree. C appealed, making A and B rcsjiondcntH, when tlic 
decree w^as reversed, and the suit disrakssod, on the ground tliai th(‘ mauza sued for was 
the ])roperty of C ; and that ruling was upheld on special appeal to the High (’ourt. 
Subsequently A brought a suit against C for the same mauza, making B a defendant. 
Meld that the title to the mauza was res judicata between A and C, and that tho suit 
would not lie. (hwind Chundcr Koondoo v. Taruck Chmuler Bose (T. L. R., 3 Cal. 149) 
followed. — Bissorup Gossamy tj. Gorachand Gossamy, 1. L. R,, 9 Cal. 120. [May 3, 1882,] 
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An adoption bavin been held to be valid by the High (/ourt on appeal from a Sub- 
ordinate Court, an apjieal to the Privy Council was preferred, when the parties entered 
into a compromise, and the appeal was permitted to be withdrawn. Meld that the decree 
of the High Court as to the validity of the adoption became final, and was not affected 
by the compromise so as to allow the matter to be again litigated between the parties or 
their privies. Although the decision of a Court as to the validity of an adoption in a 
suit between A and 13 may, in any subsequent proceedings between A and those claiming 
under him on the one side, and B and those claiming under him on the other, estop the 
parties to such proceedings from again questioning the validity of the adoption, yet in a 
suit where both the contesting parties claim under B, such do<;ision will not operate as an 
estoppel so as to prevent the validity of the adoption being again <]^uestioued by either 
party to such suit.— Vythiliuga v. Vijayathammal, I. L. B., 6 Mad. 43. [May 9, 1882. J 

The decision of a Court, in order to be conclusive in another Court, must have been 
that of a Court whiidi would h;ive had jurisdiction to decide the question raised in the 
subsequent suit in whiidi the decision is given in evidence as conclusive. The words, 
“ Court of competent jurisdii^tion,” used in s. 13 of the Code of Civil Procedure, include 
the meaning that the first ('ourt must not have been precluded by the pecuniary limits 
of its jurisdiction from deciding the question raised in the other. The two Courts must 
exercise such concurrent jurisdiction in regard to the pecuniary limit of their powers 
that the sulijcct-matter of the second suit would not have been beyond the powers of the 
Court which disposed of the prior one. The defence made to a suit on a bond for Bs. 
12,000 and interest thereon, in a Court having no j>ecuniary limit of jurisdiction, was 
that in a prior suit for Rs. l,0(‘)5, balance of interest, brought in a Court with [>ower to 
try suits not exceeding Rs. 5,000 in value, the principal sum due on that bond bad been 
decided to be Bs. 4,790. Held that the issue as to the amount of principal due on the 
bond has not been heard and finally decided by a Court of competent jurisdiction within 
the meaning of s. 13.— Misir Bagho Bardial v. Sheo Baksh IShigh, 1, L. B., 9 Cal. 439. 
[July 15, 1882.] 

Certain immoveable property was mortgaged to B, and then sold to N. It was then 
brouglit to sale in execution of a decree against N, and was jmrehased by H. Tiie 
balance of the sale-procoed^^. after satisfaction of that decree, was paid to N. Under the 
terms of the mortgage to R, interest- on the principal amount was ]>ayable annually, and 
its paymont was cliargcd on the [)ro[)ortv as well as the paymemf of the ])rincipal amount. 
The mortgagors having failed to pay the interest annually, B in 1875 sued them and N 
and n to recover the interest due. It w’as decided in that suii that N vva^ primarily and 
personally lialdo for the interest then duo on the mortgage, as he had received tlie sale- 
X»rocec(ls of (lie property, and that the property wa.s only liable in case he failed to satisfy 
tlie claim. N sub.seqmmtly paid into Court the sale-proceeds he h.ad received, and R w.»s 
paid the .same. In 1878 R again sued the same persons for interest, and again iS wa.s 
deelarod |)rimarilv and personally liable, on the ground that ho had not at oikk' made over the 
salc-pro(;eods to B. In 1880 B sued the same persons to rei'over the principal amount and 
interest due on tlie mort-gage by the sale of the mortgaged ])roperty. Held that, what- 
ever might have been tlie rights and relations of the parties, .^o long as any [lorlion of :lie 
sale-proceeds remained whl/h ISi, their position towards bun assumed an entirely different 
character when once lie had discharged himself of those moneys, and with this ebamr'' in 
the situation tlie rnflif deuidendi'^ of tlio suits of 1875 and 1878 no longer existed, and, 
therefore, the decisions in those suits did not preclude B irom bringing a suit to recover 
the principal and interest due on his mortgage from the mortgaged pro[)erty. -Ratan Rai 
V. Hanuman Das, I. L. R,, 5 All. 118. [Aug. 1, 1882.] 

S. 13 is not exhaustive lis to the effect of res judicata. It does not deal with the case 
of judgments lu rem, nor with that of parties represented by, though not churning under, 
the parties to a former suit. — Ahmedbhoy Hubibhoy r. Vulfeebhoy Cassumbliov, I L. R., 
6 Bom. 572, 7U3. [Sep. 30, 1882.] 

The ]>laintilT, a member of a Malabar Narabudri family, sued for certain land, claim- 
ing it as the projiorly of his family, tlie Vadasheri illam. He had been dispossessed by 
the defendants, under a decree declaring their title to the land against the plainiiff's eider 
brother, who claimed it on behalf of the Vadasheri illam. Held that the plaintiff was 
not estopped by the former detwee from recovering the land. Her Innes, J. — Tlio ques- 
tion whether a decree obtaine<l against the kariiavaiv of a Nayar tarwad or of a Namliridri 
illam in Malabar is binding on the family is purely one of procedure. The dicimn in 
Varanakot Narayanan Narnburi v. Varanakot Narayanan Nambiiri (I. L. B., 2 Mad. 328), 
that in the absence of fraud or collusion a decree against the karnavan, as such, is bind- 
ing on the anaudruvaus of the tarwad, is not warranted by any provision of the Code of 
Civil rrocedure. Every member of the tarwad is entitled to be made a parly, or to Icrvc 
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notice under s. 30 of the Code of Civil Procedure, in any suit, the abject erf which is ta 
affect the tarwad property. Expl. 5 of s. 13 of the Code of Civil Procedure does not refer 
to bond fide defences, but to bond fide claims, and does not make a decree binding? on a 
person not a party to it, where the actual defendant was jointly interested with such 
person in the subect-matter of the suit, and defended the suit bond fide. Hazir Ghazi 
V. Sonamonee Dassee (I. L. R., 6 Cal. 81) approved. — Vasudava v. Ndrayana, I. L. B., 6 
Mad. 121. [Oct. 18, 1882.] 

In 18G6 8 obtained a decree authorising’ him to recover certain property on pa 3 ^ment 
of a certain sum to the mortgagee, but not declaring that 8 would be foreclosed if he did 
not exercise his right of redemption. Held that § was not debarred from bringing a 
suit to redeem the same property in 1881. — 84mi v. Somasundram, I. L. B., (> Mad. 119, 
£Nov. 15, 1882.] 

A Hindu widow and her son, the then presumptive heir to property claimed by the 
widow, obtained a decree against a more remote reversionary heir. The son predeceased 
his mother, and the person against whom the decree had been obtained be(rame the next 
reversionary heir. Held^ in a suit for possession by him, that the decree in the previous 
suit did not op)crate as res judicata. — Bam Chunder Poddar v. Hari Das Sen, I. D, B., 9 
Cal. 463. [Nov. 30, 1882.] 

In 1870 two plots of land, numbered 155 and 147, belonging to the same owner, were 
sold in execution of a decree. The purchaser of plot 155 sold it to A, who in 1877 sued 
the tenant of a portion of the land for rent. In tliis suit A prayed that it might be 
declared that he was the owner. The tenant alleged that B, the purchaser of plot 147, 
was the owner of the land in respcfjt of which rent was sought to be recovered, and B 
w^ made a party to the suit. At the hearing A did not appear, and the suit was dis- 
missed for default. Subsequently A sold plot 155 to the present plaintiff, who now sued 
for possession. Held that the suit was not barred as res judicata. — Gobind Chunder 
Addya v. Afzal Rabbani, I. L. R., 9 Cal. 426. [Dec. 5, 1882.] 

An occupancy-tenant, who had been ejected under ss. 34 and 93 (B) of the North- 
"Western Provinces Rent Act, on the ground that he had committed an act mentioned in 
those sections which rendered him liable to ejectment, sued in the Civil Court for a 
declaration of bis right of occupancy and to have the decree of the Revenue Court direct- 
ing his ejectment declared of no effect, on the ground that his act was not one of those 
rendering him liable to ejectment, being authorised by local custom. Held that the ques- 
tion of the plaintiff’s liability to ejectment on account of the act in question, being a 
matter the cognizance of which was limited to the Revenue Courts, and the decision of 
the Revenue Court against him having become final, the plaintiff’s suit was barred by s. 
13 of the Civil Procedure Code. Raj Bahadur v. Birmha king’ll (1. L. R., 3 All. 85) 
distinguished.— Radha Prasad Singh Salik Rai, I. L. R., 5 All. 245. [Jan. 3, 1883.] 

' three defendants, G, R, and K, and their brother M, the grandfather of the 

family, possessing undivided ancestral property consisting 
of the villages of B, P, and S, the two former being situated in the Poona Zilla, and the 
latter in the Satdra Zilla. In 1866, the three defendants (eac/h In a separate suit) sued M 
Courts for partition of the villages of B and P. They in their plaints 
alluded to the village of S, stating that it was their own, and not subject to partition. 
^ ^ answer contented himself with denying the right to partition of the villages of 

, ^ made no claim, in the alternative, to a share in the ownership of 8. The 

*11 ^ grandson of M, now sued the defendants in the Satara Courts for partition 
of the village of 8, contending that he wjis not prefduded from so doing bv the former 

Poona Courts. Held that the plaintiff’s claimed was res judicata, and 
that his suit wa^ concluded under the provisions of the Civil Procedure Code (Act X. of 
18/ 7), ^ member of an undivided family, suing his co-parceners 

for partition of family-property, is bound to bring into hotchpot any undivided property 
in his own possesion, in order that there may be a complete and final pirtition, and can- 
pot claim to withhold any such property on the ground that it is situated within another 
jurisdiction, lhat being so, the plaintiff’s grandfather, M, having neglected in the pre- 
vious suit to make the exception of the village of 8 a ground of defence, the judgment 
which tollowed involved the decision of every claim of title upon the cause of action, and 
must be taken between the parties as amounting to a positive adjudication of all such 
clai^ms, including the claim to the village of 8. No doubt, the rule that every partition- 
8uit shall embrace all the joint family property has been held to be subject to certain 
qualmcations, as, for instance, whore different portions of it lie in different jurisdictions 
or where a portion is not available for actual partition as being in the possession of a 
mortgagee ; but there is no authority for the proposition that a member, who sues for 
partition of property in the hands ol the defendants, can refuse to hrinij into hotchpot 
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any undivided property held by himself, on the ground that it is situated within another 
jurisdiction. Subba, Rau Rama Rau (3 Mad. H. C. R. 37G) referred to and distin- 
guished. — Hari Narayau Brahme v. Gaupatrav Baji, I. L. R., 7 Bom. 272. [Mar. 9, 
1883.] 

An allowance for the maintenance of a younger member of a family was charged 
upon the inheritance to which the oldest male member alone succeeded. In a suit for 
such an allowancre brought by a younger brother against the elder, who had succeeded 
their deceased father in the possession of the estate, held that an order made dismissing a 
claim for maintenance preferred by such younger brother against their father in hi& 
lifetime, founded on an ehrarndma, did not afford a defence under s. 13 of the Code of 
Civil Procedure. Held also that the brothers having made an agreement, fixing the 
allowance for maintenance at a certain sum, the younger brother agreeing to receive a 
less sum for a defined period, he could only obtain a decree for the allowance so reduced. — 
Alimad Hossein Khan v. Nihal-ud-din Khan, I. L. R., 9 Cal. 945. [Mar. 16, 1883.] 


N SUED W for a moiety of a brick-kiln, claiming by right of inheritance, and alleg- 
ing in respect of the other moiety that it was his own property. W, in her defence to 
the suit, denied that N had any right in the kiln, and that a moiety of the kiln belonged 
to him. An issue was framed on the point whether a moiety of the kiln belonged to W, 
which the Court of first instance decided in N’s favour. N eventually obtained a decree 
for a moiety of the kiln which he claimed by right of inheritance. AV appealed, con- 
tending, inter alia, that it was not proved that a moiety of the kiln belonged to N. 
Tlie appeal was decreed, and the decree of the Court of first instance in N’s favour was 
set aside. . W subsequently sued N for the value of bricks w^hich he had wrongfully 
taken from the kiln. N set up as a defence to the suit that a moiety of the kiln belong^ed 
to him. Held that the issue whether a moiety of the kiln belonged to N was ref 
judicata under s. 13, expl. 1 of the Civil Procedure Code. — Wilait Begam v. Nur Khan, 
1. L. R., 5 All. 514. [A})ril 13, 1883.] 


AViieke there has been a suit between an agriculturist mortgagor and his mortgagee 
for an account merely, a subsequent suit for po.ssession on payment of the money declared 
to be due is barred under either s. 13 or s. 43 of the Code of Civil Procedure. — Bhau 
Balaji V. Hari Nilkautlirav, I. L. R , 7 Bom. 377. [April 17, 1883. J 

K, the purchaser of certain immoveable j^roperty in execution of a decree, sued for 
possession of the same. The suit was dismissed ‘‘ in the form in which it was brougJit,” 
because the plaintiff had not tiled witli the jtlaint the sale-certificate. K subsequently 
brought a fresh suit. Held that the dismissal of the former suit “ in the form it was 
brought’^ did not amount to permission to sue again contonij)lated by s. 373 of the Civil 
Procedure Code, and such dismissal must In; regarded as a “ decision ” thereof in the sense 
of s. 13, exj)l. 3, and therefore as a bar to the frosli suit. — Ganesh Rai v. Kalka Prasad, 
I. L. R., 5 All. 595. [May 12, 1883.J 


The plaintiff, mort/gagee in possession of certain property, applied for the removal 
of an attachment placed on it by the dofcmlaiit in execution of a d(M;ree against a third 
party. In default of payment of c-ourt-l'ees by the defendant the atta(diinont was remov- 
ed, but, in ignorance of this fa(4, the plaintiff’s ajqdication was pro(;eeded with, and ulti- 
mately rejected. The ])laintiff then brought a suit for a declaration of his right, but it 
was dismissed, on the ground that the attachment has already been removed. Subsequent- 
ly the defendant placed a second attachment on the property, which the plaintiff again 
applied to remove. The defendant contended tliat the plaintiff’s application was barred by 
the proceeding on the first attachment. Held that the decision on the jilaintiff’s first 
application having no object existing on whicli to operate, the attaclunent having then 
been removed, it could not properly bo regarded as res J ad icat a at all, since no one was 
seriously interested in having it decided in a different way ; and that, supposing submis- 
sion to that decision on the part of the plaintiff for a certain time could have given it a 
final effect, there had, as a matter of fact, boon no such submission, the plaintiff having 
done all that was incumbent on him to get the summary inquiry and orders replaced by a 
formal trial and judgment ; and that there wjis nothing, therefore, in these proceedings 
disentitling the defendant to oppose the second attachment. Held also that the second 
attachment, after the first htus been removed, was a now and distinct act, giving rise to a new 
cause of action, or complaint, to the plaintiff, to which, in any case, he was entitled to a 
fresh inquiry and decision. — Kashinath Morsheth v. Ramchandra Gopinath, 1. L. R. 
7 Bom. 408. [June 29, 1883.] ’ 

Plaintiff sued for a declaration that certain lands were his, and for possession of 
them. Defendant No. 1 claimed the ownership of the lands; defendant No. 2 claimed 
to bo mortgagee in possession. I'he decree simply dismissed the suit; but the lower 
Court found, as a fact, that the ownership of the lancU was in the plaintiff, although tho 
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plaintiff was not entitled to possession of them by reason of the m(>rt.^a'.re to defendant 
No. 2. Defendant No. 1 now appealed on the ground that, althon^di the doereo its(^lf 
was entirely in her favour, she would be prejudiced in any future ])roceodi rill’s if The find- 
incT of a-s to the ownership of the lands, were left unoJiallon^n'd. Hpld I hat the 
appeal would not lie; for the decree is what must he looked to to see wliat, was conclu- 
sively decided, and there was nothinsr in the decree actually ])assed which the i)laintiff 
could afterwards use asi rea judicata in his favour ; and arj appeal is moI admi'^sihle on nny 
point not haviuf^ the authority of res judicata. An adjudication is oi)]\ concdiisivc 
evidence of the facts established therein or properly tcndini^ thereto ; heniv from a sim- 
ple juderment af^ainst him a ]>arty cannot reduce anythin;.,^ in his favour as ns judicata, 
for nothinjj^ in his favour can have been an essential element of an adverse decree.— 
Anusuyabbal r. 8akharam Pundurang, I. L. P., 7 Pom. 4t54. [«Tuly 27, 188:?. j 

In 1856, V, a member of an undivided Hindu family, sued the defendants, and ob- 
talfced a decree for the redemption of certain immoveable ])roperty. but tlu' decree was 
never executed. At the date of that suit, V was the manager of the family, consist imj; of 
himself and the plaintiff N, who was then a minor. The decree did not provide for the 
foreclosure of the mortgage in the event of V failing to redeem. In 1878. N brought 
another suit to redeem the same property. The lower Court held that as the former 
decree did not direct foreclosure, the relation of mortgagor and mortgagee' ('oi\linii(‘d 
between the parties, and that, the ))laintiff’s .suit was not. barred l>v Ihcfoimcr decree. 
The defendants appealed. Held {Vxnhcy , ^ , di.^meuf lent c), r(*versing tlu' (h'cr('(> cf the 
lower Court, that ihc ])laintiirs suit was barred. A di'crcc for redemption on th(‘ default 
of the deerco-holder to pay the money de<dared to ho due within the time fixed by the 
decree, or, if none bo fixed, within the lime allowed by the law for the ('xecutioii of the 
deeree, operates as a judgment (»f fore<*losiiro, and debars the mortgagor from a^tc^v^ards 
bringing a second suit to redeem the same ]iro]K‘rty. A Hindu family is reganh'd as a 
corporation whose interests are nccos.sarilv (amtred in the manager, th(' presum]>tion heing 
that the manager is aiding for the family, unless the (.'ont rary is shown Before t he in- 
troduction of the (hvil Procedure (lode this was so equally with regard to litigation as to 
otluT transactions, and it w’as not obligatory, or even cusiomar>, for a Jliiulu manager to 
set forth that he sued in a rejtrcvscntative cliaracter (as now reiiiiired by tlu* (\>de. s 50), 
or to add the (ai-ouiiers as parties to the suit (as reifiurod h\ Ihighsli huv). V’s suit, 
therefore, being brougiit in 18,5(b and no fraud or (adlusion hein.: alleged, hound the ])re- 
sent phiiiitilf, though then a minor, and he could not now linng a second suit, on Die same 
cause of a(dion. — Gan Savant Bal Savant c. Naniyun Dliond Savant, I. L. It, 7 Bom. 467. 
[Aug. 6, 188.3. J 

A DKClsroN of a Revamiic Gourt disallowing an ajq)hc-a1ion to ejcHit a tenant., becauso 
he has built on his land, doC'' not, und(!r s. 13 of the ('ivil Procedure (Vide, bar a suit in 
the (.hvil Gonrt to have the building demolished. — Amrit. Lai v. Bilbir, 1. L. 11., 6 All. 68^ 
[Aug 21, 1883. ( 


A LANDLonn, having tendered a paft;i at a certain rati;, sued liis tenant.s in tlie Goiirt 
of the District Mnn^if to recover rent for P''a''li 12S1) (IH70-.sO). Tin* ti'iiaiits ph'adcd that, 
they were not hound to accejd, tlie patla ti'iidcresl b\ virtue of an implii'd contra<d., wdiich 
entitled them, wdthoni ('xchang;* of patta and nmciialk.i. lo hold the laiiil |KMnn:uiently at 
a lighter rent. The District Munsif and, on aj)pcal, Ihc Di'-iricj (’onrt dccid(;d that' no 
implied coiitraid had been firovt'd by the tenants. The smi, vvas dismiss(;d on the ground 
that the patta tendeied was nol one which the tenants were bound t.o ac(H>j)i, uinlcr A(;t 
VIII. of 1865 (MudiMs). The laridhtrd then sued in the Itcvciiin* (/Vend to coinpid the 
tenants to accept a patta for hidi 121)1 (1881-82), ami ihc tmi.ints again put forward tlio 
same plea. Hfdd, that the (pies! ion whether the tenants were ontillcd to hold jxM’inancnny 
at a lighter rate without exchange of patta and muclialka was not rev judmifa by virtue 
of the decree in the former suit. — Muttukumarappa v. Arumuga, I. L. Ji., 7 Mad. 145. 
[Aug. 27, 1883.] 

A CoUKT having jurisdi(dion decided in the course of cxecution-])ro(!Of‘dings (in a,ri 
order whi(di was not. a])poal(Ml) that the decree to be executed awarded mcsuc-profits 
according to its true (jonstrmdion. Held that this decision h:id b(‘come hnal between tlie 
parties, not under s. 13 of Acl, X. of 1877, but upon general principles of lav^g as an 
interlocutory order in the suit The order construiiig“ the de(;roe having- been made in 
the same suit in which the application was made, the (juestion whotlicr the law of “ rex 
judicata'’ applied was not relevant, that term referring to a matter (hydidevl in another 
suit.- Ram Kirpal c. Rnp Kuari, I. L. R., 6 Ail. 269. [Dec 1, 1883.] 

A SnBORDTN VTM Judge, t.o whom an appeal is transferred under the Bengal (divif 
Courts Act. (VI, of 1871), bus not the power to dispose of it in the manner provided by 
fis. 206, 207, and 208 of the N. W. P. Rent Act, 1881 : the District Judge alouo the 
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power to dispose of appeals in that manner. Ram PrtLsad v. Rai Kishen (1. L. R., 6 AIL 
36) followed. The plaintiffs, who claimed to be tenants of certain land under a lea^?o from 
the zarnhidar, alles^inj;^ that the defendant was their snb-tenant, under s. 36 of the N. W. 
R. Rent Act, 1881, caused a notice of ejectment to be served upon the latter under the 
provisions of that Act. The defendant did not make an application under that Act con- 
testin}< his liability to be ejec.ted, and the plaintiffs applied under ss. 40 and 95 (f) of that 
Act for assistance to eject him. Tiie Revenue Court trying this application rejected it on 
the ground t-liat the defendant was not a sub-tenant of the plaintiffs, but a co-sharer in 
tlicir tenancy. The plaintiffs thereupon sued the defendant in the Civil Court for a decla- 
ration that the latter was not a partner with them in the lease, and for possession of the 
land by his ejectment therefrom. Sc/rf that tlie relief sought in the suit by the ]>laintiffa 
was not one which a Revenue Court could give under any of the clauses of s. 95 of the 
Rent A(it, whicli presup])oses an admittrcd relation of landholder and tenant ; and tliere- 
fore the determination hy the Revenue Court of the plaiutiff’s aj>pli(!ation for eject merit nf 
the defendant wms not the decision of a Court competent to try the suit, and was no bar%o 
its maintenance in a Civil Court, within the principle of s. 13 of the Civil Procedure Code. 
— Lodhi Singh v, Tshri Singh, I. L. R., 6 All. 295. [April_21, 1884.] 

L WAS the owner of a fonr-anna share in a village. On the 1st March 1880, his child- 
loss widow, R, and his nephew, 11, who has separated from his t wo brothers, and lived for 
some years with hotli L and ii, sold to S one-third of the four-anna share. The brothers of 
R sue<l the vendors and the vendee to enforce a right of pre-emption, alleging that they, 
us well as B, had a(;<juii*e<l and cntei’od into exclusive possession of the e.state of L as his 
heirs. In tlie second appeal in this suit the lligli Court held Diat, as it was proved that 
1/hc four-aiuia share was L’s separate estate, and R had suceeodc'd lo it, and was in posses- 
sion of it, and thus tbe plaintiffs had not established a title to, or acquired jiossession of, 
any part of llio sliare, the plaintiffs wi're not in a position to assert a preferential edaim to 
purchase the ])roperty in disjmte. The plaintiffs also pleaded that the (picstiou of the 
right and title asserted by them as the a(dual heirs of L should have been tried and deter- 
mined in the suit; hut the High Court rejected this plea on tlie ground that the suit had 
been based merely on the allegation of dc facto possession, and that their claim vvius to 
obtain by ])urcbase ouc-third share only, and not for any remedy in respect of their right 
to ])o^‘«e^''ion by inlK'ritance of the entire four-anna estate. Su')>o(picntly to this decision, 
the same jilainilffs, all(*ging e(|nal rights with B as reversionarv heirs of L, sued the same 
defendants fora declaralion of the ineoinjietencc of K, the widow, to alienate the projtorty, 
and lliat the sale-deed might Ix' doelarod, as against them, null and of noeffud The 
caiis(^ of action was stated to he the execution, on the 1st March 1880. of the deed of sale. 
Held th.it the plea of res judicata failed The matter now suhstantially in issue between 
the pfirtics, riz., tlie presmiqdive title of the plaintiffs to pos.se.-'sion of the propert y, had 
not been “beard and finally decided ” in the sense of s. 13 of the Civil Procedure (’ode. 
Snell title wa< not “alleged and denicsl ” by the yiarties in that, suit, within expl. 1, s. 13. 
It was not matter viliieh “ might and ought” to have been made the ground of at lac-k in 
the bnauer suit, within ex])l. 2. The law does not require a plaintiff at once to assert all 
Ills titles to yiropert}', or to be thereafter estopjied from advaiKaiig them. A plaintiff may, 
with the leave of the f'onrt (s. 41, Civil Procedure Code), join causes of aedion ; but he 
is nowdicre compelled to do so. The cause of action in t he second suit, although the date 
of its aixTual wais tlie same, was siqiarale and distinct from the cause of aid, ion asserted m 
the previous suit — Sheo Ratau JSiiigh n Sheosahai Mi.sr, 1. L. R., 6 All. 358. [Ma}^ I, 

1884. I 

»So long as the Ix'uami .system is n'eognised in this country, it is lo be presumed, in 
the absonec of any evidence to the contrary, that a suit instituted by a benaniidar has 
be('n instituticd with the full authority of the beneficial owner, and any desdsion made in 
siudi suit will he as much hiiiding upon the real owner as if the suit had been brought 
by the real owner himself. MchenKmi.Nsi Bihce p. llur Churn Bose (10 R. 220), 
kall('c IVosunno Bose r. Dino Nath Bo.se Mullick (19 W". R. 434), and Sita Nath ISliali 
Noliin Chnnder Roy (5 0. L. R, 102), discussed. In a suit for malikana the issue 
betwinm the ]>arties substantially raises the question of the proprietary right to the estate 
in resjieet of which the malikana is claimed, and when the question of the proprietary 
right has been decided in a previous suit betw'een the same parties a subsequent suit for 
malikana wall he barred as res judicata. In s. 13 of Act XIV. of 1882 the words “in a 
Hourt of jurisdi<'tion (competent to try such -subsequent suit ” refer to the jurisdiction of 
the Court at the time tlie lirst suit is brought. Thus, when the first suit is within the 
jurisdiction of a Muusif, and the suh, sequent suit, by reason of an increase in value of 
the property, is hevond his jurisdietion, such subsequent suit would nevertheless he bar- 
red, iiia.sinuch as, if (he suh>c(|uent suit had been brought at the time when the first suit 
was brouglit. the would hav(‘ lieen competent to try it.— Gopi Nath Chobey 

Bhugwat Pershad, !. U it., 10 Gai. 697. fMay 7, 1884.] 
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THHOuan i^noranco of the position of affairs, one only of tWo persons, joint owners 
in a property, was sued for a debt for which the property had been pledj^ed by the person 
sued, and a decree was obtained and execution issued against tlie property ; and in such 
execution-proceedings the other sharer put in a claim, and obtained an order releasing her 
share of the propel^ from attachment. A second suit was then brought by the judg* 
ment-creditor against both sharers, for the purpose of making the share of the co-sharer, 
who had not been previously sued, available to satisfy the defendant, and praying that the 
order releasing the property from attachment might be set aside. ITeld that such a suit 
would lie, and would not be barred as res judicata . — Nobin Chandra Roy d. Magantara 
Dassya, I. L. R., 10 Cal. 924. [June 2G, 1884.] 

Certain persons, claiming by right of inheritance to C, sued B, N, A, K, and others 
for possession of certain immoveable property, and, on appeal to the High Court in 
August 1876, their claim was decreed in full. In the (jourse of the litigation which ended 
in that decree, Z purchased certain immoveable property from B, N, A, and K. Z was 
subsequently dispossessed of such property in execution of the decree of August 1876. 
He thereupon sued the holders of that decree for possession of the same, alleging that his 
vendors had inherited it from J); that the figures of the total of C’s property given in the 
plaint in the former suit were erroneous; that the property now in suit was not affected by 
that decree, and that he had been improperly dispossessed of it. It appeared that there 
was, in fact, a mistake in the total of the extent of C’s property as stated in the plaint 
in the former suit. Held that the plaintiff, having purchased pendente life, was bound 
by the decree of the High Court against the persons through whom he claimed ; that 
the claim in the former suit having been decreed in full, the property now in suit was 
then decreed to the present defendants ; and that the claim of the plaintiff to go behind 
that decree could not be entertained. — Hukm Singh v. Zadki Lai, I. L. R., 0 All. bOG* 
[June 30, 1884.] 

In 1879 the plaintiff brought a suit against the defendants to recover Rs. 110, which 
he alleged had been wrongfully exacted from him by the defendants as enhanced rent of 
certain land in his occupation. He claimed to be owner of the land subject to a quit rent 
payable to the defendants. The defendants denied his ownership, and asserted their right 
to levy the enhanced rent. The lower Court hold that the defendants were entitled to the 
enhanced rent, and dismissed the plantiff’s claim, and the de(5rce was confirmed, in appeal, 
by the District Court. The plaintiff appealed to the High Court, which held that the plain- 
tiff’" claim being for an amount less than Rs. 500 and w'ithin the cognizani'e of a Court of 
Small (’auses, no second appeal lay. In ltS83 the plaintiff brouglit the present suit in the 
Distriid Court to recover from the defendants the sum of Rs, G80 alleged to have been 
wrongfully exacted from him by the defendants as enhan(;ed rent of the land in question. 
He made the same allegations as in the former suit. The District Judge dismissed the 
suit, holding it to be res judicata. The ]>laintiff appealed to the High Court. Held 
that, although the material question in both suits was the same, az., as to the defendants’ 
right to enhance the plaintiff’.s rent, yet the deicision of the District Court upon that point 
in the previous suit was not res judicata so as to prevent the question being again raised 
between the parties. From the decision in the former suit there was no appeal by reason 
of the suit being one for an amount less than Rs. 500. Had that suit been for a larger 
amount, the decision of the District Court would have been subject to an appeal to the 
High Court. It could not have been intended by the Legislature that a decision should 
acquire a conclusive importance from tlie fact of its being made in a suit for a small 
amount which it could not have had if the amount was larger. The former decision could 
not be appealed against to the High Court, and thus, though the District Courts, whiidi 
gave that decision, was in one sense competent to try ” the second suit, and did try it, yet 
it was not competent to tr}" the second suit wnth final effect, as it had tried the earlier one. 
In s. 13 of the Civil Procedure Code (Act XIV. of 1882) the words “ competent to try 
such subsequent suit or issue” mu>t mean ‘‘competent to try the suit or issue with con- 
clusive effect.” The District Court could not, in the present suit, have tried with (mnclu- 
sive effect, and disposed of the i.ssue tried in the first suit, and hence the prior deinsion 
was not res judicata . — Bholabhai v. Adesang, I. L. R., 9 Bom. 75. [Aug. 12, 1884. J 

Where a Division Bench of the High Court decided, as a point of law, that a pro- 
perty had not passed under a certain deed of sale, and subsequently the decision on that 
point of law was in another case di.sapprovcd of by a Full Bench, the decision of the Divi- 
sion Bench (where the same plaintiff has again sued to recover the same property relying 
on the same deed of sale) is no less a res judicata, because it may have been fouwded on 
an erroneous view of the law, or a view of the law which a Full Bench haw subsequently 
disa])proved.— -Cowri Koer c. Audh Koor^ I. L. R., 10 Cal, 1087. [Sep 1, 1884.] 
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In 1875, P sued in a Munsif’s Court to eject a tenant from a house, and to recover 
arrears of rent. S intervened, and claimed the house under a deed of f,dft. The value of 
the property comprised in the deed of ^ift exceeded the limit of the pocuninary jurisdic- 
tion of the Munsif s Court. The suit was dismissed ; but on !i])pe‘i,l the claim of S under 
the deed of fii^ift was adjtidicatod upon and rejected, and I' oblaiuod a dficree for the land. 
In 1882, S sued P to recover all the property comprised in the deed of gift. Held that 
S was estopped by the decree in the former suit from claiming the house. It was con- 
tended by P that the deed of gift was invalid. Held that as to the validity of the deed of 
gift, the decree of the Munsif’s Court was not llu; decree of a competent Court within 
the meaning of s. 13 of the Code of Civil Procedure, 1882, and, thci-eforo, that S w^as not 
estopped from showing that the deed wavS valid, and claiming the rest of the property com- 
prised therein. — Pathuma v. Saliinamma, I. L. 11., 8 Mad. 83. [Oct. 20, 1884.] 

It is by the decree and not hy the judgment that a question of res judicata must he 
decided. In 1881 A sued K and others claiming a declaration of his title to certain land 
and an injunction against interference with his possession. K claimed part of the laud by 
purchase from M. The Munsif decreed for A, and this doccee was (jonfirmod on appeal by 
the District Judge, but iu his judgment the District Judge ro(;orded that K’s claim vvavS 
not adjudicated upon, and that ho should bring a fresh suit if he hid any claim. In 1883 
K sued A to recover the land, which he claimed by purchase from M. A pleaded that the 
claim was res /?/ by virtue of the decree in the former .suit. The District Munsif 
and, on appeal, the District Judge held that the claim was not rev judicata, and decreed 
for K. Held, on appeal to the High Court, lliat, as no reservation was made iu the decree 
of K’s right to bring another suit, the plea of res judicaJ a was good, but that, under the 
circumstances, an op])ortunit 3 ^ should be given to Iv to upplv to the District Court to have 
the decree in the former suit brought into conformitv with tlie ludgmont. This having 
been done, the decree of the lower Courts was coiilirmed. — Avala u. Kuppu, I. D. R., 
8 Mad. 77. [Oct. 30, 1884.] 

A COMPETENT Court having decided upon an issue directly raised in a suit brought 
by a person alleging himself to have been adopted, that this adoption had not taken place, 
it was held that the present suit was barred under Act X. of 1877, s. 13, as res judicata^ 
having been brought by the son of the defendant in the former suit, claiming through his 
father, to establish the same ado[>tiou ; and that the section applit'd, although the suits re- 
lated to different properties. The cstablishniont of the adO[ition alleged in the first suit 
would have obliged the fatiier of the x)rescut plaintiff to share with the adopted son his 
ancestral estate. That adoption liaving been negatived, tlie son. in this suit, ought to be 
estopped from making title pii tlie ground that, the :ido]Jion had placed the person, from 
whom he (daimed to inherit, iu the relation of father’s brother to liim. Where irrelevant 
matter had been introduced into tlie record, the Registrar was directed to tax the costs 
as if the record had not contained what he might consider to have been inserted unueces- 
fi^ril 3 ^ — Pittapur Raja o. Buchi Sftayya, I. D. R., 8 Mad. 219. [Nov. 21, 1881.] 


Held that an order by a Settlement OfUcer directing that certain persons should bo 
recorded as the sub-proprietors of certain land, as tliey claimed to be, and not as les.sees, as 
certain persons asserted that they were, did not operate as res judicata in a suit by the 
latter jiersons against the former for a declaration that the former were not sub-pro]>rietors 
of the land, but lessees tliereuf, the Settlement Otlieer not being eompeieut, under Act 
XIX. of 1873 (N, W. P. Land Revenue Aet), to trv .‘^ucli a (Question of right. — Tota Ram 
«). liar Kislian, I. L. R., 7 All. 221. [Dec. G, 188 1!] 


The decision in a suit, in ord(*r to be final and eonclusive, as res jvdicata upon an 
issue raised iu another suit, must be the decision of a Court which would have had juris- 
diction to decide the (juestion raised in the sub'^equeiit suit, in which the prior decisiou is 
given iu evidence as eonelusive. This proposition, stated in the judgment in Mussamat 
Eduii V. Mussumat Bechun (8 W. R. 375), and aliirmed by the Jndieial Committee 
in Misir Raghobardial » 8heo Baksh JSiiigh (I. L. R., 9 Cal. 439), is apxdioable equally to 
cases under Act VI 1 1. of 1859, s. 2 (as su{)plemcnted by the general law), and to cases 
under the more complete enactment iu Act X. of 1877, s. 13, whi<di is not to be construed 
as having altered the former law. A suit was brought in the Court of a Subordinate 
Judge by a Hindu against the widow of his deceased brother, claiuiing his proX3erty by- 
right of survivorship, the issue being wliether, at the death of the latter, the ownership 
of the brothers was joint or sex^arate. An order under Act XX VII. of 1860, granting 
a certificate to the widow, did not, on the above is«iue, ox>eiate as res judicata in the widow’s 
favour, being a xwocoediug of representation, and not otherwise of title. Held also that 
a decision of the same issue iu a Munsif’s Court in a r-mt-suit lirouglit by the widow, the 
surviving brother ou his applicatiou having been made a xjarty defendant under 


C P. b. 
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«. 78 of Act VIII. of 1859, did not constitute a res judicata in her favour. Krishna Be- 
hary Boy v. Brojeswari Chowdhrani (I. L. B., 1 Cal. 144) referred to and followed. Held 
also that the brother having appealed against a decree dismissing the suit as res judicata 
{the judgment which that decree followed having, nevertheless, found that the widow was 
-^entitled by reason of the brothers having been, in fact, joint in estate), the widow could 
have supported the decree, without filing a cross appeal as to that finding, on the ground 
that the decree had been rightly made (though not for the reason given) in her favour. 
— Run Bahadur Singh o. Lucho Koer, I. L. R., 11 Cal. 801. [Bee. 13, 1884.] 

S SUED K for four bonds, alleging that the same had been satisfied. K had formerly 
•sued 8 on two of these bonds. S had alleged in defence of that suit that those two 
bonds, as also the other two, had been satisfied. It was decided in that suit that 
toot one of the bonds had been satisfied. Held by Petheram, C.J., and Oldfield, 
Brodhuist, and Buthoit, JJ , that the only issue in the former suit which had to 
be decided being whether the bonds on which that suit was brought had been satis- 
fied or not, the second suit was, under s. 13 of the Civil Procedure Code, res judi- 
cata only in respect of those bonds, and not in respect of the other two bonds. The 
Court which tried the former suit had not jurisdiction to try the subsequent suit. 
Ter Mahmood, J. — This being so, if the word “ suit ** in s. 13 were taken literally, 
might, with some plausibility, be contended that there was no res judicata in respect of 
»ny of the bonds. The word “ suit,” however, must be understood to mean such a matter 
^ might have formed the subject of a separate suit independently of the special provisions 
of the Civil Procedure Code, such as s. 45, which enables the plaintiff to unite several 
<?au8es of action in one and the same suit. Adopting this interpretation, it was clear that 
the two bonds which were the subject of the former suit could not be allowed to form the 
subject of litigation again. As to the other two bonds, which were not the subject-matter 
of the former suit, they did not, in the former suit, constitute a matter “ directly and sub- 
stantially in issue,” within the meaning of s. 13 ; and oven if they were “ directly and 
substantially in issue,” the decision in the former suit would not support the plea of 
res judicata^ because the Court which tried that suit was not a Court of jurisdiction com- 
petent to try the subsequent suit in which the plea was raised. — Sheoraj Rai r, Kashi 
Nath, I. L. R., 7 All. 247. [Dec. 13, 1884.] 

The words of s. 13 of the Civil Procedure Code, in a Court of jurisdiction compe- 
tent to try such subsequent suit,” refer to the jurisdiction of the Court at the time when 
^10 first suit was brought. Where, therefore^ a suit was brought and decided in 1867 in the 
Court of a Deputy Collector, that Court being at the time of suit the only Court compe- 
tent to try suits of the nature of the one brought, and subsequently a second suit, regard- 
ing the same subject and between some of the same parties and representatives of others, 
was brought in 1881 in the Court of a Munsif, which latter suit, if it had been brought in 
1867, would have been cognizable by a Deputy Collector alone, held that the decision of 
the Deputy Collector was a bar to the second suit under s. 13 of the Civil Procedure Code. 
The principle in Gopinath Chobey r. Bhaghwat Pershad (I. L. R., 10 Cal. 697) approved. 
— Raghunath Panja v. Issur Chunder Chowdhr}", I. L. R., 11 Cal. 163. [Dec. 22, 1884.] 

In 1877, 8, claiming to be the adopted sou of M, sued A, the widow of M, to recover 
his estate. A denied the adoption. 8 failing to adduce any evidence, the suit was dis- 
missed under 8. 158 of the Code of Civil Procedure, 1877. In 1882, by an agreement 
made between A and S, A acknowledged the title of 8 as adopted son of M. A having 
died, a suit was brought against S by a reversioner of M to recover the estate of M. 
Held that 8 was estopped by the decree in the former suit from setting up his claim as 
lidopted son against the plaintiff, -and that the subsequent agreement between A and 8 
did not affect plaintiff’s right. — Arun^hala ©. Panchan^am, I. L. R., 8 Mad. 348. [Peb. 
13, 1885.] 

In a suit to obtain possession of certain property and to set aside a deed called a deed 
of endowment (wakf-nama), on the ground that the defendant had fraudulently obtained 
its execution, the defendant pleaded (1) that the deed was a valid one, and (2) that she was 
in possession of the property in satisfaiition of a dower-debt, and her possession could not 
be disturbed so long as the debt remained unsatisfied. The Court or first instance held 
that the deed was invalid, but the defendant was entitled to remain in possession of the 
property till her dower-debt was satisfied, and the Court passed a decree which merely 
dismissed the suit, without embodying the finding as to the deed. On appeal by the 
^aintiff to the District Judge, the defendant filed objections under s. 661 of the Civil 
Procedure Code in regard to the first Court’s decision that the deed of endowment was 
Invalid. The Judge dismissed the plaintiff’s appeal, affirming the finding as to dower, 
and, refusing to decide the question of the validity of the de^ as being unnecessary for 
disposal of the claim, disallowed the defendaut’s objections. The defendant appeal^ to 
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the High Court. Held by the Pull Bench (Oldfield and Mahmood, JJ., dissenting) 
that if a decree is, upon the face of it, entirely in favour of a party to a suit, such decree 
being the thing which by law is made appealable, and nothing else, that party has no right 
ef appeal therefrom. If, in the judgment of which such decree is the formal expression, 
findings have been recorded upon some issues against that party, and he desires to have 
formal effect given to them by the decree, so as to allow of his filing objection® thereto- 
under s. 661 of the Civil Procedure Code, or of appealing therefrom under s. 540, he mutdr 
take steps under s. 206 to have the decree properly brought into conformity with th& 
judgment, so that there may be matters on the face of it to show that something has been 
decided against him ; but if he fails to take this course, the decree, though in general 
terms, will stand good as finally deciding the issues raised by the pleadings upoo which the 
ultimate determination of the cause and tha decree itself rested. The findings in a judg- 
ment upon matters which subsequently turn out to be immaterial to the groui^ds upon 
which a suit is finally disposed of, as to the plaintiff’s right to any portion of the relief 
sought by him as declared by the decree, amount to no more than obiter dicta, and do not 
constitute a final decision of the kind contemplated by s. 13 of the Civil Procedure Code.. 
Held also that, in the present case, the Judge was right in holding that the question ns 
to the validity or otherwise of the deed of endowment was wholly immaterial. The judg- 
ment of Straight, J., in Lachman Singh v. Mohan (I. L.- R., 2 All. 497), approved and 
followed. Per Oldfield, J., contra, that the decree, to agree with the judgment and 
fulfil the requirements of s. 206 of the Civil Procedure Code, should contain the mate- 
rial points for determination arising out of the claim, and material for the decision thereon ; 
that, if this has not been done, the defect is a good ground of appeal, notwithstanding that 
the decree, on its face, may be altogether in favour of the appellant, and notwithstanding^ 
that he may not have applied for amend n.®nt of the decree under s. 206, or for review of 
judgment ; and that, in the present cabo, the defect in the decree would afford a good 
ground of appeal. Per Mahmood, J., that inasmuch as the provisions of s. 13 of the 
Civil Procedure Code relate as well to the trial of issues as to the trial of suits, and in 
the present case the validity’ or otherwise of the deed was a matter directly and substan- 
tially in issue between the parties, and was adjudicated upon, the finding of the first 
Court upon that issue was not a mere obiter dictum, but would be binding upon the defend- 
ant as res judicata, notwithstanding the fact that the suit against her was dismissed on 
the ground that she held possession of the property in lieu of dower ; that whatever baa 
the force of res judicata is necessarily appealable ; that the word “ from ” as used in 
8. 640 or 8. 684, and the expression “ objection to the decree” in s. 561, refer not only to 
matters existing, upon the face of the decree, but also to those which should have existed, 
but do not exist there ; and that the defendant in the present case was aggrieved or in- 
jured by the omission in the decree of the first Court, and was therefore entitled to file 
objections to it, and, for the same reason, to appeal to the High Court from the decree of 
the lower Appellate Court. Also jter Mahmood, J., that it was doubtful whether the 
reliefs contemplated by ss. 206 and 623 were open to the defendant ; but that even con- 
ceding that she ought to have sought her remed}^ under either of those sections, her neg- 
lect to do 80 did not make her incapable of obtaining the same result by the exercise of 
her right of appeal. Anusuyabai v. Sakkaram Pandurang (T. L. R., 7 Bom. 484), Man 
Singh V. Narayan Das (I. L. R., 1 AH. 480), Mohan Ijal v. Ram Dayal (I. L. R., 2 AH. 
843), Niamat Khan v. Phadu Buldia (I. 1>. R., 6 Cal. 319), and Pan Knar v. Bhagwant 
Kuar (N. W. P., H. C. B., 1874, p. 19), referred to. — Jamaituunissa v. Lutfuunissa, I, 
L. B., 7 All. 606. [Feb. 21, 1885.] 

A WRONG decision on a question of re.9 judicata is not a subject for the interference 
of the High Court under s. 622 of the Code of Civil Procedure (Act XIV. of 1882). — 
Hari Bhikiji v. Naro Vishvanath, I. L. B., 9 Bom. 432. [Mar. 18, 1885.] 

When the karnavan of a Malabar tarwad has not been impleaded as such in a suit, 
and there is nothing on the face of the proceedings to show that it wa.s intended to implead 
him in his representative character, tarwad property cannot be attached and sold in exe- 
cution of the decree, even though it is proved that the decree was obtained for a debt 
binding on the tarwad. Although the propertj^ of a tarwad may be attached and sold in 
execution of a decree when tfie karnavan is sued as representative of the tarwad, members 
of the tarwad who are not parties to the proceeding, and have not been represented in the 
manner prescribed by the Code of Civil Procedure, are not estopped from showing that 
the debt for which the decree was passed was not binding on the tarwad. — ittiaeban w 
Velappan, I. L. R., 8 Mad. 484. [April 24, 1885.] 

In 1881 A sued B, C, and others for damages for the loss of his crops by the diversion 
of a water-channel by the defendants. A claimed a right common to himself and other 
raiyats of his village to use the water during the day time under an arrangement, by 
which B, C, and the other defendants in the suit, were entitled to use the water during 
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the night time. Tn 1882 A and four other raiyats, not parties to the former suit, sued B, 
C, and thirteen others not parties to the former suit, for a decree declaring that the plaint- 
iffs were entitled to the exclusive use of the water in the channel by day. The Lower 
Courts held that the suit was barred by s. 13 of the Code of Civil Procedure. Held 
that as betv^een the plaintiffs other than A and the defendants, and as between A and the 
defendants other than B and C, the suit was not barred by s. 18 of the Code of Civil 
Procedure. — Thanakoti v. Muniappa, I. L. It., 8 Mad. 496. [April 25, 1885.] 


A decree obtained by a mortgagor, which declared that the mortgagee should deliver 
up possession on payment of the sum found due to him, not having been executed for 
three years, a purchaser of the equity of redemption sued the mortuoigee to redei^m. 
Held that this suit was not barred ])y the former decree, and that the plaintiff was entitle^ 
to redeem. Sami c. Somasundram ([. L. It., 6 Mad. 119) approved. Gan 8avant Bal 
Savant c. Nd.ra 3 ain Lhond Savant (I. L. It., 7 Bom. 4G7) dissented from. — Karuthasami 
V. Jaganatha, I. L. It., 8 Mad. 478. [April 27, 1885.] 


In 1883, plaintiff sued to recover certain land from the defendant on a demise of 1856^ 
which he alleged was a rcne\^al of a prior demise of 1835. Tlio suit was dismisscil on the 
ground that the demise of 1856 was not proved. Plaintiff then sued to reco\er tlie same land 
on the demise of 1835 a’ld on title. lltdd that the decree in the fornuT suit v\as no bar 
to this suit. — Kandiuuii v. Katiamina, 1. L. It., 9 Mad. 251. [Dec. 10, 1885 J 


Ttvo-TniRPS of a village were sold by T, P, aiid B. B was the widow of S, her name 
hoing recorded in respect of the i»roperty formerly recorded in his name, and what she 
Bold was his one-third share in the village, the other one-third })eing sold by T and P. 
The vendors having rerii.sed to give ])(»sscs^ion of the pnq)erty, the purchasers sued them 
for possession of it, and joined as defendants to the suit C, 1>, and JM, to whom belonged tbe 
remaining one-third share in the village. These latter ]xus()iis contended, infer alUi, that 
the famil}" was a joint one, and t liat B was not eomjietent to alienate her de(rea,sed husband’s 
share in the village. The (’ourt decided that the family was joint. After B's death her 
daughter K, whoj'C name had buen resau-ded in place of lier mother’s, made a usufructuary 
mortgage of another vdlaire in which her deceased father had formerly owned a share. A 
suit was brought by certain persons who liad pundiased the right in the same village of the 
representatives in interest of (hi), and M, against K, her mortgagee, and their vendors, to 
set aside the mortgage' and recover the interest whiedi t hey had j)urchased. ff'hoy contended 
•that the family was joint, and that the question whether it was joint or divided W'as res 
j7idicafa by reason of the decision in the former litigation. Held tliat the (pu'st ion whe- 
ther the family wasjeuntor divided liad not, in the former suit, been determined amongthe 
defendants infer .ve, but simply as against the ]»la.intiff’, and could only be re.s jndieata 
against him or p<ii'ties claiming under the same title; and tin; deirreo in that suit was 
tliereforo not binding against K in the hands of the present idaint.iff's, who w'orc not the 
assignees of the plaintiff in the former suit., but of persons who waire arrayial in it as defend- 
ants along with B, K’s mol her, a, ml on the .saimj side. Sbadal Khan r. Aiuin-ulluli 
Khan (1. L. U.. 4 All. 92) rclern'fl to by Straiglil,, J., and disiingnishod by rrell, J. — 
^^araiii Knar Durjmi Kuar (J. L. R , 2 All. 738) referred to by IStraiglit', J.-- Bhagwant 
Singh ff’oj Kuar, 1. L. Jt, 8 All. 91. fLec. 24, 1885.] 

In a .suit b\ a landlord against his tenant for ejectment, the defences were : (1 ) no notice 
to quit had been served; and (2) the tenure was a ]>cm)aneiit one. The suit was dismissed 
on the first ground ; tin? Coui't, holding at the same time that the tenure was iiot a perma- 
nent one. In a subseijiient suit for ejtaUmeut from the .same holding, brought by the same 
plaintiff against the same delendaiit, the defemajs w'ore ; (1) the tenure was ])enuaneiit ; 
and (2) the plaintiff was estoppi'd b^ the eondmd of his predecessor in tilh* from assort- 
ing as against tlie (hdendaiit that iIkj U-nuro was not a j»ermanonl. one. The lower Ap- 
pellate Court found the (piestion of estoppel in favour of the defendant, and dismissed 
the suit. On ajipeal to the High Court, Iwfd that the decision v\a.s right, and must be 
atlirmed. ISemhle, that wdiere a former suit between l.he same parties in respect of the 
same subject-matter lias been dismisse^l on a preliminary point, a finding in that suit on 
the merits in the plaintiff’s favour will not bar the defendant from putting forward the 
same defence on the merits iu a subsequent suit by tlio same plaintiff against the .same 
defendant, fSmihfe, that tlie ca^e of Kiamut Khan v. Pbadu Buldia (I. L. IL, 6 Cal. 
319) has been imjdiedly overruh'd by the case of Run Bahadoor Singh r. Luclio Koer 
(L. ii., 12 I. A. 23 ; 1. L. R., 11 (jal. 301 ).— Nundo LiU Bhuttucliar jee r. Bidlioe Mookhy 
Pebee, I. L. R., 13 Cal. 17. [Dlar. 9, 1886.] 

In a suit to recover a sum of money due as wages, the ])laintiff alleging that the de- 
fendant hud engaged him to sell cloth on iiis account at a monthly salary, the defendant 
claiuKjd a seLoff as the price of cloth which, he alleged, the plaintiff had sold on, hi» 



Sec. 13.] JURISDICTION OF COURTS AND RES JUDICATA. 37 


acjcount on oommissiou. It appeared that the defendant had previously sued tlie plaintiff 
to recover tho same amount a,s was now (daimed by way of set-off as beini^'’ due for tlie 
price of cloth sold and delivered by the defendant to him ; and the plaintiff (tdien defend- 
ant) pleaded that there had been no sale to him, but tho elotli liad been delivered to him 
on commission-sale. The suit was dismissed on the f^round that there wais no proof of a 
sale of cloth, and the question wiiether any sum was due for cloth sold on commission-sale 
was not f^oiie into. The cloth now allcL^ed to have been delivered on c,ommission-salc was 
the same as that alle^^^ed in the former suit to have been actually sold lo the plaintiff. 
Meld that the defendant was entitled, under s. 111 of tho Civil Pro(;edure Code, to set-otf 
the amount claimed as due for i^oods sold on commission ai^ainst the plaintilf’s demand, 
and that tho claim for suc.h set-off was not barred under tho provisions ef s. 13. Held 
also that tho court-fee payable on the claim for set-otf was the s:ime as for a plaint in 
a suit. — Amir Zama v. Mathu Mai, I. L, li., 8 All. 3.%. [April 5, 18SG. | 

The ymrehaser of certain immoveable property in execution of a decree sued for pos- 
session of the same. The suit was dismissed “in its present form” (hu rliaimifat wnujndn) 
U})on two p'Tounds : first, with reference to s. 10 of tlie (!ourt-feos Act- (VII. of J870), 
that the suit was under-valued, and the plaintitf had failed to ])a\, wit.hin the time tixial,. 
additional court-fees napiired by the Court ; and, secondly, to misjoinder. The purchaser 
subsequent!}'' brought a second suit. i/ehZ that the dismissal of the former suit as not, 
under tlie <nrcnmstancos, a decision within the meaniiiL'' of s. 13 of the Civil JVoeediiro 
C'o'Ic such as could bar the second suit by way of res jud icala. Per Maliniood, J. — 'Jdie 
ohj(‘ot of s. 10, and indeed of the wliolo of the (.'onrt-fees Act, is to hi}' down rules for 
the collection of one form of taxation, and the rule that statutes which mijiosc* })eciiniary 
burdens, or encroach u])on, or (pialify the rights of, tho subject, must ho strictly con^lruod, 
a]>plies with s]>ccial force to sucli provisions of the Act as provah' a ]»enalty, whatever its 
nature may he. S. 10 is vim-jily a ]icnal edau'^e to enforce the collection of the court-fees,, 
and dismissal of a suit under its pi-ovis’ori‘< cannot operati' as res judicahi. Also, per 3Iah- 
niood, J. — d'he condition in s. 13 of the (bvil Procedure (tode, tliat- the forinm- suit, must 
have been “ hoard and hnally decided. ” means that a tornior jud.ymont- ])ro(roedin,L( wholly 
on a technical defect or ineu-ularity, and not u])on the merits, is not. a liar to a subseijuent 
suit for the same cause of action. It is not every decree or judgment whudi will operate 
'as res judicata^ and every disniissal of a suit does not necessarily Ixir a frc^^li acd.ioii. It im 
necessary also to show th;it there was a decision finally i.(rantin<,^ or withholdiiu^ the relief 
sought. Ramaiiath Roy (hiowdliri e Rliayliiit Moliapinter (3 W. R.. A('t X. Rnl. l it)), 
Shoidiee Llewali e. Meh(ie(‘ Mundul (11 W. R. 327), Duilabli do^i i. Nara^an Lakhu (-1 
Bom. II. C. R., A. C., 110), Runitrav Ra\ji v. *Sidhi Mahomed Ebrahim (1. L R . 0 Bom. 
482), Fateh Sin^di v. Laidnni Koer (13 B. L. R., A{) 37), Ro;;hoonalh Mundul r. Ju^’i^ui. 
Bundhoo Bose (1. L. R., 7 Cal. 214), and 8arUappa Clietli e. Rani Koland:i])uri Naidiiyar 
(3 *\lad. H. C. Ro]). 8t), referred to. Also, 'per MalimocKl, d. — The words burUaistpat 
maujiida must be taken as amount ini^ to a, pernn.'-sion to t.he plaintilT to bnni; a fresh suit 
within the lueaniiiL:' of s 373 of the Civil Proi'edure Cod(‘, and could onlv mean that, the 
Ja(h;4e usin^ them in his decree had no intention to decade tlie ca^e finally, so as to bar 
the adjudication uiion the merits of the ri;.;hts of the ]taTlies m a future litiuaition betvM;en 
them. The proeeilure [irovided 1)> Cha])ter XXI I. of the Code is not the only mauiu'r in 
which a plaintiff can come into (kmrt for the second time to ask for adjudication upon 
the merits of his rii^hts, which wore not adjiidi<;ated upon on the former occasion owin<^ 
to some technical defect which jeroved fatal lo the former suit- Canesh Rai c. Kalka 
Prasad (I. L. R., 5 All. 535) dis.sented from. Watson r. Ckclloelor of lbij^liaii\ o ( 13 
Moore’s I. A. 1 GO), and 8ali^'’ Ram ?\ Tirhliaw an (AVeekly Tsotes, 1 SSo, p 171), referred 
to. — Muhammad Salim r. jNahian Bihi, 1. Ij. R., 8 All. 282. [Ajndl 28, 18SG.J 

Upon the death of G, a Muliainmadan, his estate was divisible into eiL;’lit shares, two 
of w hich devolved upon his son A, one ujion each of his five dau'^hters, and one upon, 
his widow B. The name of B only was recorded in the revenue re^''ist(n-s in respect of 
tho zamindari property left hy G. In 187(5, A and B ^nive to X a deed of simple mort- 
ga<ro of hiswas out of a 5-bisw'as .share of a village iiudud(>d in tlie said jirojterty. lu 
1878, A and B gave to S a deed of simide mortgayo of the 5 bis was, which were described 
ill the deed as the widow’s “ own ” iiroperty. In 1 882, X obtained a decu'ce upon his mort- 
gage for the sale of the mortgaged projierty, and it was ymt up for sale and purchased by 
A himself in January 1884. In February and November 1881, the daughters of G 
obtained eJ'-yarte decrees against A and 15 in suits brought by them lo receiver Ibeir 
shares by inheritance in tho 5 hisw^as. In 1885, S brouglit. a suit upon his mortg.aLre of 
1878, claiming the amount due thereon and the sale of tho wdiole 5 biswas. To this suit 
he made defendants A and B, G’s daughters, and X, alleging that the decrees of Fc'bru- 
ary and November 1884 wore frauclulenti} and eollusivc'ly obtained ; and as to liie 
auctioii-salo of January 1884, that the 21 biswas wore sold suliject to his uiortguge, he 
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not haying been made a party to the suit brought by X upon the deed of 1876, and, there- 
fore, not being bound by any of the proceedings taken therein or consequent theretor 
It was contended that B’s position as head of the family entitled her to deal with tho 
property so as to bind all the members of the family, though using her name only, and 
ft was suggested that, at the time of the mortgage of 1878, some of the daughters were 
minors. On behalf of the daughters it was contended {inter alid) that the decrees ob- 
tained by them against A and B in February 1884 were conclusive, by way of re9 
judicata, against the plaintiff, who, as mortgagee from A and B, claimed under a title 
derived froin them. JSeld that there being no evidence to show that the decrees of 
February and November 1884 were fraudulently and collusively obtained, the Court of 
first instance was right in exempting the shares of the daughters from the lieu sought to 
be enforced by the plaintiff ; and that, inasmuch as the deed of 1876 was prior in date to- 
the plaintiff’s deed of 1878, and there was no allegation of fraud or collusion in regard 
to it, the decree and sale in enforcement of the former deed would defeat the rights of 
the plaintiff under the latter. Khub Chund v. Kalian Bas (I. L. 1 All. 240) and 
Ali jBEasan v. Dhirja (I. L. R., 4 All. 518) referred to. Per Mahmood, J. — According to* 
the Muhammadan Law, the surviving widow’, though held in respect by the members of 
the family, would not be entitled to deal with the property so as to bind them, and the 
entry of her name in the revenue registers in the place of her dec'eased husband would 
probably be a mere mark of respect and sympathy. Her position in respect of her hus- 
Wnd’s estate is ordinarily nothing more or less than that of any other heir, and even where- 
her children are minors, she cannot exercise any power of disposition with reference tO' 
their property, because although she may, under certain limitations, act as guardian of 
their persons till they reach the age of discretion, she cannot exercise control or act as their 
guardian in respect of their property without special appointment by the ruling authority, 
in default of other relations who are entitled to such guardianship. Even, therefore, if 
some of the daughters in the present case were minors at the time of the plaintiff’s mort- 
gage, their shares could not be affected thereby. They could only be so affected if cir- 
cumstances existed which would furnish grounds for applying against them the rule of 
estoppel contained in s. 115 of the Evidence Act, or the doctrine of equity formulated in 
8. 41 of the Transfer of Property Act, but here no such circumstances existed. Also j)pr 
Mahmood, J. — The decrees of February and November 1884 did not operate as reff judi- 
cata against the plaintiff, inasmuch as a mortgagee cannot be bound by a decision relating 
to the mortgaged property in a suit instituted after his mortgage, and to which he was 
not a party. After a mortgage has been duly created, the mortgagor, in whom the equity 
of redemption is vested, no longer possesses any such estate as would entitle him to re- 
present the rights and interests of the mortgagee in a subsequent litigation, so as to render 
the result of such litigation binding upon, and conclusive against, such mortgagee. The- 
plaintiff in the present suit could not be treated as a party claiming under his mort-- 
gagors within the meaning of s. 13 of the Civil Profredure Code, and that section must 
be interpreted as if, after the words “ under whom they or any of them claim,” the words, 
“ by a title or arising subsequently to the commencement of the former suit,” had been in- 
serted. Booma Sahoo v. Joonarain Loll (12 W. R. 3G2) and Bonoraalee Nag r. Koylasb 
Chimder Bey (I. L. R., 4 Cal. 692) referred to; Outram v. Morewood (3 East. 346), Boy- 
kuntnath Chatterjee v. Araeeroonissa Khatoon (2 W. R. 191), Katama Natchiar v. Sri- 
mut Raja Moo ttoo Vijaya Raganadha (9 Moore’s I. A. 589), and Ram Coomar Sein v. Pro- 
sunno Coomar Sein (W. R., Jan. and July, 1864, p. 375), distinguished. The principles of 
the rule of res judicata, as part of the law of civil proceed ure properly so called, and those 
of the rule of estoppel, as part- of the law of evidence, explained and distinguished. — Sita 
Ram o. Ameer Begam, I. L. R., 8 All. 324. [May 5, 1886.] 

The plaintiffs, as purchasers of a share of an estate, sued to recover their share of 
the rent of certain tenures held in that estate by the defendants. The defendants denied 
being in possession as alleged. Another co-sharer in the same estate had previously brought 
a suit against the same defendants for the rent of the same tenures, and in that suit the 
present plaintiffs and other co-sharers of the estate were made co-defendants, and the de- 
cision in that suit was that the present defendants were in possession, and were liable to 
pay to the then plaintiff his sha-e of" the rent. Held (Mitter, J., dissenting) that the 
decree in the former suit was not a res judicata, or even admissible as evidence in the 
present suit. — Surendra Nath Pal Chowdhry v. Brojo Nath Pal Chowdh-ry, I. L. R., 13? 
Cal. 352. [Aug. 14, 1886.] 

A JUDOMENT-CBEDITOE of the plaintiff, having obtained a decree against theplaintilT 
attached the house in dispute. The defendant intervened in 1878, and set up a previous 
purcl^e of the house by him.self from the plaintiff. The attachment was removed. 
The judgment-creditor brought a suit against the defendant for declaration that tho 
property belonged to the plaintiff, and, as such, was liable to be attached aud sold in 
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execution. At the hearing of this suit the judgment-creditor did not appear. The defend- 
ant appeared, and produced a sale-deed, which the Court found proved, and dismissed the 
judgment-cr^itoris suit. The plaintiff now brought the present suit against the defend- 
ant to recover possession of the house. The defendant contended {inter alid) that the 
dismissal of the former suit brought by the plaintiff’s judgment-creditor operated as 
res judicata under s. 13 of the Civil Procedure Code (Act XIV. of 1882). Both the 
lower Courts disallowed the defendant’s contention, holding that the suit was not barred. 
On appeal by the defendant to the High Court, held^ confirming the lower Courts* 
decree, that the dismissal of the former suit did not operate as res judicata in the absence 
■of any evidence to show that the judgment-creditor, in point of fact, represented the 
plaintiff so as to constitute him a party to the suit. It was contended for the defendant 
that the plaintiff, as the judgment-debtor, might, at any rate, be regarded as a party 
tigainst whom the order in the execution-proceedings in 1878 was made, and that the 
present suit was, therefore, barred by limitation. Keld that the plaintiff could not be 
regarded as a party to those proceedings. Whether a judgment-debtor is to be regarded 
as a party to an investigation under s. 278 of the Code, must depend upon the facts of 
each case. As the question of limitation was raised for the first time in second appeal, it 
•could not be decided against the plaintiff. — Shiv4pa v. Dod N^gaya, I. L. B., 11 Bom. 
114. [Sep. 14, 1886.] 

In a suit by A, the indmddr, against B, the Jehot of a certain village, it was decided 
that A was the proprietor of the forest or waste lands attached to the village. Reid that 
this decision did not operate as res judicata between A and B so as to estop B in a subse- 
quent suit from setting up a proprietary title, as against A, to the cultivated lands in the 
village. — Moro Abaji v, Narayan Dhondbhat Pitre, I. L. B., 11 Bom. 355. [Sep. 30, 
1886.] 

A DECREE having been obtained against the kamavan and senior anandravan of a 
Malabar tarwad, whereby the tar wad was dispossessed of certain land, the junior members of 
the tarwad, who had not been impleaded in the suit sued to recover the land. Reid that 
the plaintiffs were entitled to recover upon proof that the decree in the former suit was 
not substantially correct, and that they Wjere not bound to prove mala fides on the part of 
their karnavan in defending the former suit as a condition precedent to recovery. — Sridevi 
V. Kelu Eradi, I. L. R., 10 Mad. 79. [Oct. 12, 1886.] 

In a suit in which the plaintiffs claimed exclusive possession, and, in the alternative, 
joint possession of certain land, evidence was taken upon the issues raised ; but the Court, 
without discussing the evidence, held that the alternative claims were “ contradictory,” 
and the plaintiffs’ claim, therefore, “ uncertain,” and accordingly ordered “ that the plaint- 
iffs’ claim, as brought, be dismissed wdth costs.” The plaintiffs did not appeal from this 
decision, but subsequently brought a suit against the same defendants, claiming joint pos- 
session of the same property. Reid that the suit was barred by s. 13 of the Civil Pro- 
cedure Code, the Court in the former suit not having reserved to the plaintiffs the right to 
bring a fresh action. Ganesh Bai v, Kalka Prasad (I. L. B., 6 All. 595), Muhammad 8alim 
V. Nabian Bibi (1. L. B., 8 All. 282), and Watson v. Collector of Rajshahye (13 
Moore’s I. A. 160), referred to by Tyrrell, J. — Kudrat v. Dinu, I. L. B., 9 All. 155. [Dec. 
10, 1886.] 

Upon an application made under Chapter IV. of the N. W. P. Land Revenue Act 
(XIX, of 1873) for partition of common land, in which the owners of six pattis were in- 
terested, into six equal parts, an objection was raised that the land should be divided into 
parts proportionate to the size of the different pattis. The Assistant Collector before 
whom the objection was made disallowed it with reference to the provisions of the wajih* 
uUarz in which the custom of the village was recorded, and made the partition in the man- 
ner prayed. No appeal was preferred by the objectors to the District Judge. The Collec- 
tor confirmed the partition, and after an appeal to the Commissioner, the Assistant Col- 
lector’s decision was upheld. The objectors then brought a suit in the Civil Court for a de- 
claration that the defendants were only entitled to a share of the common land proportion- 
ate to the area of their pattis. Reid that the objection which was raised in the Revenue 
Court was one which raised a question of title or of proprietary right in respect of the com- 
mon land within the meaning of s. 113 of the N. W. P. Land Revenue Act ; that the deci- 
sion of the Assistant Collector was a decision within the meaning of s. 114 of the Act ; and 
that, consequently, the suit was barred by s. 13 of the Civil Procedure Code. Reid also 
that the question was not affected by any mistakes in procedure that had been made in 
the Revenue Courts. — Amir Singh v, Naimati Prasad, I. L. B., 9 All. 388. [Peb. 3, 
1887 .] 
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[Secs. 14, 


^Ktetidiii'" to 
L’roviiu'ial S. 
Courts. 


Ditto. 


Wl«» foreign ju.I-ment no 14 . No for(^is„ judgtTiRnt shall Operate as a 

har iu suit in Kritish India. bar to a suit ill Britisli India — 

(a) if it lias not been ^iven on tlie merits of the case : 

(/>) if it appears on the face of the proct'edin^s to be founded on an in- 
corn'ct view of international law or of any law in foice in British India : 

{<■) if it is, in the opinion of the Court before which it is produced, con- 
trary to natural justice : 

(d) if it has been obtained by fraud : 

(e) if it sustains a claim founded on a breach of any law in force in 
British India. 


An cx-pnHc iud^nnent of a French Court a,?,uinst u niitivc of British India, not re- 
sidini; in Frencii territory, upon a caiiso of action viliicli arose in British India, imposes 
no duly on the defendant to ])ay the amount deman'd so as to bar a suit in British India. — 
Hinde and Co. e. Poimiith Bravaii, 1. L. It., 4 Mad. ItoU. [Doc. 8, 1880.] 

The jud;::meiit of a foreij^ui Court, obtained on a decree of a Court in British India, 
is no bar to the e\eculion of tlic orip^iiial decree. — Jbiknrnddeen Mahomed As.san v. 
OlUeial Trustee ot Ben!j;al, I. L. It , 7 Cal. 82. [ Mar. 28^ J881. j 

A SUIT ipion a foroi^ni jndi^ment is nol coj^nii/ahle by a (lonrt of Small Causes estab- 
lished under Act XI. of 18G5,- -Kiishnan r. I'llo, I. L. It,, (> Mad. ItH [Feb, IG, l8So,] 

K sl’Fl) C, who resided in British India, n]ioii a lioiul exeeuied by C in favour of K 
witiiin the territory of i’, a Xatixe Sial<\ and ohtaiiied a di'crec. Huvim^ obtained satis- 
laeiion in ])art, K siU'd C ujion the jiidpiiuMit of tlu' ('ourt, of F in a Urilish Indian ('onrt 
at T. Jli'/d, ri'ver^iiuj; the dieree^ ol the jiouer ('onrts, tliat the Court at P had juris- 
diction, and that K could sue u]ion the jiidicmeni of tliat Court in the Court at T. — 
Kalpyi^uiiii V. Chokahny:a, 1. ii. It., 7 Mad. 105. lAu*,^ 25, 1883,] 


CIIAFrER II. 

Or THE Place op Suing. 

Court in which suit to bo 15 . Every suit shall be instituted in the Court 

insiiLuted, of the lowest gradi' competent to try it. 

For the purpose of determiniiiLr the (jiiestion of junsdietion the valuation of a suit 
should lie eoiii])ut('!l uceordniL,'' to t he m irkcl^ valiu' ot t he subject-matter of the suit, and 
not aecordinu to the ^jtocial rules a]>piifahle to valuation iixiai in Act VJ[. of 1870. — 
Kalnhni IJhiviaji r. V istiiMiu Maw.iji, 1 \i. 11, 1 Ihmi. 513. [Fed). 14, 1877. J 

X SPIT was hroui^ht fora dissolution of j»arl nm.shi}) hetween plaint ill and 1st defendant, 
and tor an acciiunt as hetween them. It was a]U‘i, 0 'd in the plaint tliat plaintilfand lsi de- 
fendant entered into jiartner'-liiji in ]8Gllo work a jiin^He in the Xorth Areot district which 
liad been hvisod to ])!ainliif for tliree y oai,-. 'Ilia! JDi defendant was sul)se(]uent]y admit- 
ted a partner, and tliat the contract was carried on und(‘r the style of 11 T and Co. tl'liat iu 
March J.sr)7 Itli defendant took up a eonlraet in .Madras, and another .i^eiieral partnership 
\ias oslablislied, ol which pianitin and ]< (iflciidaiil W'ero members, that the fniuls of 
the tirm hecaiiie incorjKirated in llie 2nd itci, which w'as styled K T and K, and 
that tiii> tinn unde: look Kovi-ral eoinra<-1 > ill Madras and Chin;^de})ut. Finally, tliat the 
ean.se (4 action w as the ret nsal of Dt, dcb-iidaiil toa'-eouiit, and aeeruod in North Arcot 
diMnct, \vhere all the dclcudnits residod pcriiiaiuMiei', The District Judi^o dismissed the 
suit on the ground that, tnider s 2<;5 of Hie Indian (foniraeli Act, he had no jurisdiction. 
lJe/(Lo\\ a]i{)eal, that tho District (k);irt of North Areol had jurisdiction, as the defendants 
were resident within the district. That the jirovision in the Contract Act is permisstvie and 
does not [iroliihit a suit elsew here than at the place wdiere the partnership w'as earned on 
if a snllieumt Lrround of jurisdiction exi-'is,- .lavali liumasami v. bathamhakam Theru- 
vcn^uidasimi, 1. L. R.^ 1 Mail. 310. [Nov. 5, 1877.] 

M'lTJuii'.a }H‘r,son has jceferred a claim to ]>ro]jorty attached in execution of a decree on the 
g'l'oniid that such property is not liable to such attaehmcnti, and an oixler is passed a;^uii;ist 
him, and ho sues to eslahiish his rip^ht to such property, /ic/d that tho value of the subject- 
matter iu disjmtc in smdi suit, for the purposes of jurisdiction, will be tlie amount of such 
decree,— Gulzuri Dal v. Jadauu Hai, 1. L. U., 2 All. 700. [Aiinl 22, 1880.] 
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S. 6 of Act VTIT. of 1859 (correspoudiiig with s. 15 of Act X. of 1877), which 
provides that “ every shall be instituted ia the (Jourt of the lowest grade com^ietent 
to try it,” does not jitfect the jiirisdii^lion of a Subordinate Judge to try a suit vvhorein 
several causes of action arc joined, the <*umulative value of winch is over Rs. 1,000 ; not- 
withstanding that, if se]»arato sui1'< had boon brought on these several (!auses, such suits 
must have been instil uted in tiie Court of the Murisif. — Masaoollah Khan c. Ram Kail 
Agurwaliah, I. K R., t> Cal. G. [ May 7, 1880.] 

A TESTATOR bequeathed the income of his “ altaingha,” “ zamindari,” and 'Mhika- 
dari ” lands, situate in tlui districts of Delhi, Hissar, and Uulaiidshalir, to his five sons in 
equal shares, and to their issue ; direct, ing t hat one of the sharers should manage the 
estate, aeconnting yearly to tlie othc^rs, and rceeivine ton percent. ])er annum The linda 
described as “ultamgha” were in the Uuiandshahr <li<tri<'t-, within th<‘ local limit, s of the 
jurisdiction of the Civil Court of Meerut; and on them an establishment was mahitaiued 
at the ex})ense of the e.stato. At llansi, in llissar, there was also a residence belonging 
to the estate, and another at Delhi. The will directed that tlie brothers might, if they 
liked, live togethci: at IJilasjmr, and build houses ‘Svith mutual consent in the altamgha 
and zamindari.” also that cerlain memorials of the testator wore to he retained by the 
manager at liiias])ur. At, this phnav the manager used to stay occasionally, though travel- 
ling, for the most )>art, about the estate during the cold weather. No particular place 
for rendering the yearly acfiounts wais fixed, eitlicr by contract or in practice; but they 
W'ere rendered by the manager to the sharer.s at dill'ereni times and in ditlcrcnt pluce.s, in- 
cluding Delhi, ililaspur, and llansi ; at which la,st ]>laco, it being the sadr .station of 
Hissar, the older records of the estate were koj)t. When this suit was brought, the maiia,- 
ger was actually residing at the hill-station of Mnssoorie, in the Saharanpur district, for 
the hot whether ; and in his answer he stated that the unsctthnl aw-oiinls were o}»eu to 
inspection by the sharers at Uilasiuir. ITtfd that a ]>ovsoi\ might “dwell” within the 
meaning of Act VII 1. of 1859, s. 5, at more ]ilaces than one; and that, on the evidence, 
this manager so dwelt at llilaspur as to make him subject to the jiirisdiidion of the 
Meerut Court in this sail,. It was, accordinglv, not neriessary to consider whofher he was 
or was not also subject to that Court’s jurisdiction by reason of the cause of action having 
arisen within its local limits ; nor w'us it necessary to consider whether he had or liad not 
such a dwelling place at llansi as would have rendered him subject to the jurisdiction of 
the llissar (Panjah) Courts. 01 her questions disposed of in the Court of first instance 
having remained undecided by the lligh Court, which dealt with the question of juris- 
diction alone, w'ere considered with refcren(;e to wild her there had or h id not been shown 
any good reason for reversing or varying tho order of the original Court. Among these, 
the question whether the manager’s commission was to be calculated on the gross rental 
of the estate, or on the income divisible among the sharers, w'as held to be settled by the 
indication of the latter mode of calculation in the wdll. — Sophia Orde v. Alexander Skin- 
ner, I. L. R., 3 All. 91. [June 11, 1880.] 

The valuation of suits, for the purpose of jurisdiction, is perfectly distinct from their 
valuation for the fiscal pur])ose of court-fees. Therefore Court-fees A(;ts, wKich are fiscal 
enactments, are not to be re, sorted to for construing enar’tments which fix the valuation of 
suits for tho purpose of detoriuiniug jurisdiction. — Dayachand Neinchand v. Hemchand 
Dharamchand, 1. L. R., 4 Bom. 515. [June 23, 1880.] 

I^et* Petheram, C.J., and Brodhur'^t, Mahinood, and Duthoit, JJ — The object of 
BS. 19 and 20 of tho liongHl Civil ('o.n-ls Arl, 1871, was (o create in the District Judge, 
Subordinate Judge, and Miiiisir con-* ' ■ . , . ‘^diction uj) to Rs. 1,000. Per Petheram, 
C.J. — S. 16 of tho Civil Procedure ( i > - :» j 'oviso to those sections. The word “ shall’' 
in that section is im]iorativo on lie- f fie woul is used for the purpose of jirotect- 

ing the Courts. The suitor shall be oh> ^ ,] to bring his suit in the Court of f he lowest 
grade competent to try it. The object of the. Legislature is that the Conrt of the higher 
grade shall not be ovcnirowded with suits. Whenever an Act confers a benefit, the donee 
may exercise the same or not at his pleasure. The proviso is for the benefit of the Court 
of the higher grade, and it is not bound to take advantage of it. If it does not wish to 
try the suit, it may refuse to entertain it. If it wishes to retain the suit in its Court, 
it may do so ; it is not bound to refuse to entortAin it. Per Duthoit, J — The words in 
s. 57 of the Civil Procedure <h3de “ shall bo ” are an instruction which tho Court is bound 
to follow ; and they arc, therefore, a restraint upon jurisdiction. The effect, therefore, of 
the concurrent jurisdiction of Subordinate Judges and Muusifs is not to allow to a Sub- 
ordinate Judge discretion as to accepting or not accepting for trial by himself suits cogni- 
zable by the inferior trihumil. Brodhurst and Mahmood, JJ.— S. 15 of the Civil Pro- 
cedure (Mde is a rule of procedure, not of jurisdiction ; and whilst it lays down that a suit 
shall bo instituted in the Court of flio low^est grade, it docs not oust the jurisdiction of the 
Courts of higher grades. Russick Clmnder Mohunt r. Ram Lai Shaba (22 W. R. 301), 

C. P. 6. 
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Sircar v. Begum Bibi (26 W, R. 219), followed. Per Olfield, J.— S. 16 of the Civil 
PVooedure Code is a provision entirely of procedure as distinct from jurisdiction, and it» 
effect on s. 19 of the Bengal Civil Courts Act is that the jurisdiction of the District Judge 
and Subordinate Judge extends to all original suits cognizable by the Civil Court, subject 
in its exercise to a certain procedure, namely, that the suits be instituted in the Court of 
the lowest grade competent to try them. Eeld, therefore, by Petheram, C. J., and Oldfield, 
Brodhurst, and Mahmood, J J., where a Subordinate Judge had tried a suit which a 
Munsif, a Court of a lower grade, might have tried, that the Subordinate Judge had not 
acted without jurisdiction. The plaint in such suit had been in the first instance pre- 
sented to the Munsif who had returned it, to be presented to the Subordinate Judge. Per 
Duthoit, J.—The decree of the Subordinate Judge would not be liable to ho reversed in 
appeal for want of jurisdiction, for the jurisdiction was there, though it ought not to have 
been exercised. This view of the matter was consistent with the received canon of con- 
struction, that unless the Legislature uses negative words, or words showing an intention 
to treat the observance of a rule of procedure as essential, the rule will ordinarily he treat- 
ed as a direction only. Under the circumstances, therefore, the District Judge had, in 
appeal, correctly refused to entertain the plea of defect in jurisdiction: Per Mahmood, 
J.— The institution of a suit in a Court of higher grade than the Court which is compe- 
tent to try it is not a question either as to the jurisdiction or affecting the merits of the 
case. It is a question of the kind provided for by s. 578 of tlie Civil Procedure Code, and 
the irregularity is not one which affects “ the merits of the case or the jurisdiction of the 
Court” within the meaning of the section. The plea of want of jurisdiction can he en- 
tertained for the first time at any stage of a suit, provided there is on the record sufficient 
material to substantiate it.—Nidhi Lai v, Mazhar Husain, I, L. R., 7 All. 230. [Dec. 13, 
1884.] 

Act IX. of 1861 does not debar a District Munsif’s Court from entertaining a suit by 
a Hindu father to recover possession of bis minor son alleged to be illegally detained by 
the defendant. — Krishna v, Keade, 1. L. K., 9 Mad. 31. [Mar. 19, 1885.] 

On the hearing of a suit in the Court of first instance, the Court came to the con- 
clusion that the value of the property in dispute placed the claim beyond the jurisdiction 
of the Court ; the suit was therefore dismissed with costs. On appeal this decision was 
reversed with costs, on the ground that the plaint ought to have been returned to the 
plaintiff for presentation in the proper Court. The defendant appealed to the High Court. 
Eeld that the defendant ought to have been allowed costs in both Courts, and that he 
was entitled to an appeal on that ground. — Moshingau r. Mozari Sajad, I. L. B., 12 Cal, 
271. [July 6, 1885. J 
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Suits to be instituted where ^ 16. Subject to the pecuniary or other limi- 
subject-matter situate. tations prescribed by any law, suits 

(a) for the recovery of immoveable property, 

(b) for the partition of immoveable property, 

(c) for the foreclosure or redemption of a mortgage of immoveablo 
property, 

(d) for the determination of any other right to, or interest in, immove- 
able property, 

(e) for compensation for wrong to immoveable property, 

( / ) for the recovery of moveable property actually under distraint or 
attachment, 

shall be instituted in the Court within the local limits of whose juris- 
diction the property is situate : 

Provided that suits to ojbtain relief respecting, or compensation for 
wrong to, immoveable property, held by or on behalf of the defendant, may> 
when the relief sought can be entirely obtained through his personal obe- 
dience, be instituted either in the Court within the local limits of whose juris- 
diction the property is situate, or in the Court within the local limits of whose 
jurisdiction he actually and voluntarily resides, or carries on business, or per- 
sonally works for gain. 

Explanation . — In this section “ property ” means property situate in 
British India. 
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Sko. 17.] 


In a suit for foreclosure or sale of immoveable property, it appeared that the mort- 
gagee had conveyed the mortgaged premises to trustees. The summons to one of the 
trustees was personally served upon his duly constituted agent, who was at the time of 
eervioe in charge of the mortgaged premises. Held that the service was sufficient, the 
suit being one to obtain “ relief respecting immoVeable property ” within the meaning 
of 8. 16 of Act XIV. of 1882.— Michael v. Ameena Bibi, I. L. R., 9 Cal. 733. [May 7, 

1883 .] 

Ik 1879 R gave J a bond containing a simple mortgage of immoveable property. 

Subsequently R and P jointly gave D a bond containing a simple mortgage of the same 
property. In 1881 D obtained a decree for the sale of the property under his mortgage, 
and it was put up for sale and purchased by the plaintiffs. In 1882 »I obtained a decree in 
the Court of the Munsif of Q (within the local limits of whose jurisdiction the property 
was not situated) for enforcement of his mortgage-bond by sale of the property. The 
plaintiffs objected to the sale, and, their objection having been disallowed, brought a suit 
for cancellation of J’s decree, so far as it ordered the sale. Held that J^s decree could 
only be regarded as a simple money-decree, because, as shown by s. 16 of the Civil Proce« 
dure Code, the Munsif had no power under the law to direct enforcement of hypotheca- 
tion against immoveable property situate beyond the local limits of his jurisdiction, and 
neither the proviso to s. 16 nor s. 20 of the Code mot thej)ircumstancG8. Held, therefore, 
that the plaintiffs were entitled in this suit to have it declared that J’s decree was a simple 
money-decree only, on the basis of which no process in execution could issue in respect of 
the property in dispute to oust the plaintiff’s possession from any part of it.— Gudri Lai v, 

Jagannath Ram, I. L. R., 8 All. 117. [Feb. 1, 1880.] 

Suite to be instituted wl, ere >7. Subject to the limitations aforesaid, all Extending to 

defendants reside or cause of other suits shall be iustitued in a Court within the Provincial S. 
action arose. local limits of whose jurisdiction — ' 

(a) the cause of action arises, or 

(b) all the defendants, at the time of the commencement of the suit, 
actually and voluntarily reside, or carry on business, or personally work for 
gain ; or 

(c) any of the defendants, at the time of the commencement of the suit, 
actually and voluntarily resides, or carries on business, or personally works 
for gain: provided that either the leave of the Court is given, or the defend- 
ants who do not reside, or carry on business, or personally work for gain, 
as aforesaid, acquiesce in such institution. 

Explanation L — Where a person has a permanent dwelling at one place, 
and also a lodging at another place for temporary purpose only, he shall be 
deemed to reside at both places in respect of any cause of action arising at 
the place were he has such temporary lodging. 

Explanation 11 . — A Corporation or Company shall be deemed to carry 
on business at its sole or principal office in British India, or, in respect of 
any cause of action arising at any place where it has also a subordinate office, 
at such place. 

Illustrations, 

(a.) A is a tradesman in Calcutta. B carries on business in Delhi. B, by his 
agent in Calcutta, buys goods of A, and requests A to deliver them to the East 
Indian Railway Company. A delivers the goods accordingly in Calcutta. A may 
Bue B for the price of the goods either in Calcutta, where the cause of action has 
arisen, or in Dellii, where B carries on business. 

(b.) A resides at Simla, B at Calcutta, and C at Delhi. A, B, and 0 being to- 
gether at Benares, B and C make a joint promissory note payable on demand, and 
deliver it to A. A may sue B and C at Benares, where the cause of action arose. 

He may also sue them at Calcutta, where B resides, or at Delhi, where C resides ; 
but in each of these cases, if the non-resident defendant objects, the suit cannot be 
maintained without the leave of the Court. 
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Whebe the cause of action occurs in the jurisdiction of a Court other than that in 
which the suit is brought, the plaintiff must, under the provision of s. 17, Act X, of 1877, 
show that the defendant, at the time of the commencement of the suit, actually and volun- 
tarily resided or carried on business, or personally worked for gain, within the jurisdic- 
tion of the Court in which the suit was brought, — Mudho Soodun Chowdhry v. Cochrane, 
6 a L. B. 417, [Feb. 3, 1880.] 


C AND L entered into an agreement at a place in the Saran district, in which the 
latter resided and carried on business, whereby C promised to sell and deliver to L at a 
place in the Sdran district certain goods, and L promised to pay for such goods on delivery 
by approved draft on Calcutta or Cawnpore (where C carried on business), payable thirty 
days after the receipt of the goods, or by Government currency notes.’* C delivered the 
goods according to his promise, but L did not pay for the same, and C, therefore, sued L 
for the price of the goods, suing him at Cawnpore. Held that the “ cause of action,” 
within the meaning of s, 17 of the Civil Proo^ure Code, was L’s breach of his promise 
to pay for the goods ; that the parties intended that payment should be made at Cawnpore, 
and the cause of action, therefore, arose there ; and that, therefore, the suit had been pro- 
perly instituted there. — Llewhellin v. Chuuni Lai, I. L. B., 4 All. 423. [May 16, 1882.] 

Where a promissory note is executed in one district, and it is agreed that the amount 
of the note shall be paid in another, the Courts of the latter district have jurisdiction to 
entertain a suit on the note. The illustrations to s. 17 of the Code of Civil Procedure 
afford no safe guide as to what is meant in the Code by the term ‘ cause of action ’ Gopi 
Krishna Gossami v. Nil Komul Bauer jeo (13 B. L. B. 451 ; 22 W. B. 79), Mahomed 
Abdul Kadar v. E. I. By. Co. (I. L. B., 1 Mad. 377), and Vaughan 75. Weldon (L. B, 
10 C. P. 48), approved. — Laljee Lall v. Hardoy Narain, I. L. B., 0 Cal. 105. [June 
1, 1882.] 

The expression “cause of action,” as used in s. 17 of the Civil Procedure Code, does 
not mean whole cause of action, but inedudes material part of the cause of action. In a 
suit for compensation for breach of a contract, the making of tlio contra^d is a material 
part of the cause of action. Held, therefore, where a contract w^as made at C, and broken 
at A, that the Court at C had jurisdiction to try the suit for compensation for the breacjh 
qf su(di oontraot, Llewhelliu i\ Chunni Lai (I. L. B., 4 All. 423) and Gopikrishna Gossarai 
V Nilkomul Banerjoc (13 B. L. R. 461) followed. LoSouza r. (hies (3 Mad H. C. B. 
884) and Jumoouah Pershad c. Zaibunni.ssa (5 (J. L. B, 268) dissented from,— Bishuuath 
V, llahi Bakhsh, I. L. B., 5 All. 277. [Jan. 2.3, 1883.J 


I 

On the 29th May 1873 one T drew from Iho hands of a shroff a sum of money 
which had been deposited by him in the name and to the credit of a third person. On 
the death of such third person his heirs sued the shroff to recover the sum deposited, and 
on the 30th January 1878 obtained a decree, in satisfaction of wdiich the shroff paid the 
decretal money into Court on the 15th January 1883. On the 5th February 1884 the 
ghroff sued T, the heirs of the third party, and another person (who owned to having re- 
ceived some of the money from T), to recover the sum he had been com})elled to pay un- 
der the decree of 1878. Held that the plaintiff’s cause of actiou aro.se at the time when 
ho actually paid down the money of the 15th January 1883, and that the suit therefore 
was not barred by limitation. — Torah Ali Khan v, Nilruttun Lai, I. L. B., 13 Cal. 155, 
[May 15, 1886.] 

8. 65 of 21 A 22 Vic., c. lOG, does not oonstitute the Secretary of State a body corporate, 
but simply lays down that that officer aud department are to be sued as a body corporate. 
A suit, therefore, brought against the Secretary of State is not one against any person or 
any real body corporate, but is one brought against a nominal defendant, such nominal de- 
feudant being put upon the record merely to enable the plaintiff to obtain the remedy 
secured to him by s. 65. The words “cause of actiou” in s. 12 of the Letters Patent, 
1865, mean all those things necessary to give a right of action ; and in a suit for breach of 
contract, where leave has not been obtained to sue under that section, it must be establish- 
ed that the contract as well as the brea<;h have takeu place within the local limits of the 
Court. The w'ork carried on by the J^overnment of India in governing the country, in 
salt, opium, &c., although carried on by Government officers in charge of the several de- 
partments of Government, is not, properly sj^aking, business carried on by Government, 
hut work carried on for the benefit of the Indian Exchequer. The words of s. 12, “carry 
on business or jiersonally work for gain,” are, however, inapplicable to the Secretary of 
State for India in Council.— l)oya Narain Tewary o. Secretary of State for India in 
Council, 1. L. B., 14 Cal. 256, 8, 1886.] 

No action will lie against a wiLjjcss for making a false statement in the course of a 
' proceeding.— Chidambara i/ Tiurumani, I. L, B,, 10 Mad. 87. [Nov. 12, 1886, 
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18. In suits for compensation for wrong done to person or moveable pro- 

Suits for compensation for pe^y. the wrong was done within the loc^ limits 
wrongs to person or move- of the jurisdiction of one Court, and the defendant 

resides, or carries on business, or personally works 
for gain, within the local limits of the jurisdiction of another Court, the 
plaintiff may, at his option, sue in either of the said Courts. 

Illustratiom. 

(a ) A, residing in Delhi, beats B in Calcutta. B may sue A either in Calcutta 
or in Delhi. 

(b.) A, residing in Delhi, publishes in Calcutta statements defamat'iry of B. 
B may sue A either in Calcutta or in Delhi. 

(c.) A, travelling on the line of a Railway Company whose principal office is 
at Howrah, is upset and injured at Allahabad by negligence imputable to the Com- 
pany, He may sue the Company either at Howrah or at Allahabad, 

(9. If the suit be to obtain relief respecting, or compensation for wrong 

Suits for iramoveal.le pro- immoveable property situate within the limits 
perty situate in single distriot, of a single district, but within the jurisdiction of 
but within jurisdiction of dif* different Courts, the suit may be instituted in the 
eient 'ourts. Court within whose jurisdiction any portion of the 

property is situate ; provided that, in respect of the value of the subject- 
matter of the suit, the entire claim be cognizable by such Court. 

If the immoveable property be situate within the limits of different dis- 

Suits for immoveable pro- f^^icts, the suit may be insUtuted in any Court, 
perty situate in different dis- otherwise competent to try it, within whose juris- 
diction any portion of the property is situate. 


tricts. 


Undeb Act X. of 1877, s. 19, it is not necessary to obtain the leave of the Court 
under cl. 12 of the Charter to sue in respect of immoveable property situate partly within 
and partly without the ordinary original civil jurisdiction of the High Court.— Narain 
Singh V. Ram Lall Mookerjee, 1. L. R., 8 Cal. 370. [Feb. 18, 1878.] 

A, THE mortgagee, under a bond, of properties situated in districts B and C, sued in 
the B Court ou his bond, and obtained a decree for the mortgage-money and interest, with 
a declaration that the decree should be satisfied by sale of all the mortgaged property. A 
had not obtained the permission of the High Court under s. 12, Act VIII. of 1859, which 
W'as necessary to enable him to proceed against the property in the C district. Having 
attached and sold all properties comprised in his decree situate within the jurisdiction of 
the B Court, A, under a ccrtilicate issued by such Court, obtained an order from the C 
Court attacliing lands imduded in his decree situate in that district. D intervened, on 
the ground that he liad purchased the same |»roperty in execution of another decree of the 
C Court against the same judgment-debtor, and the pr()j)erty was released from attach- 
ment. A then sued D and the mortgagor to enforce his mortgage-lion against the property 
in the C district, ^e/d that the B Court had jurisdiction to give A a decree for the amount 
of the mortgage-money and interest, though it liad not power to enforce the decree against 
the property in the C district ; that the only effect of the decree was to change the nature 
of the original debt, which was a bond-debt, into a judgment-debt for the mortgage- 
money and interest ; and that though A could not enforce his lien against the property 
in the C district under the decree of the B Court, yet as that property had been sold to 
a third person, D, he was at liberty to sue D to establish his lien for the mortgage-debt 
and interest.— Bolakee Lall v. Tbakoor Pertam Singh, 1. L, R., 5 Cal. 928. [May 14, 
1880.] 

A SUIT was instituted on a mortgage of a single revenue-paying estate in the Court 
of the Subordinate Judge of the district of Backergungo, under the provisions of s. 19, 
Act X. of 1877, and a decree was obtained for the sale of the mortgaged property. On an 
application for execution of the decree to the Court which passed it, held that the Court 
was competent to order a sale of the whole of the mortgaged property, though only a por- 
tion of it was situated in the district of Backergunge. Rally Prosunno Bose v. Dinonath 
Mulliok (11 B. L. R. 56 ; 19 W. R. 434) followed and cited. — Shurroop Chunder Gooho 
Aiaoerunnissa Khatoon, I. L* E., 8 Cal. 703. [Mar. 22, 1882.] 


Bztending to 
Provincial S. 
0. Courts. 



PLACE OF SUING. 


[Secs. 20-22. 


Extending to 
Provincial 8, 
C. Courts, ex- 
cept para. 4. 


Extending to 
Provincifiu S. 
C. Courts. 


20. If a suit which may be instituted in more than one Court is insti- 

Power to stay proceeding, ® Court within the local limite of whose 

where all defendants do not jurisdiction the defendant or all the defendants 
reside within jurisdiction. (joes not or do not actually and voluntarily reside, 
or carry on business, or personally work for gain, the defendant or any 
defendant may, after giving notice in writing to the other parties of his in- 
tention to apply to the Court to stay proceedings, apply to the Court accord- 
ingly ; 

and if the Court, after hearing such of the parties as desire to be 
heard, is satisfied that justice is more likely to be done by the suit being 
instituted in some other Court, it may stay proceedings either finally or till 
further order, and make such order as it thinks fit as to the costs already 
incurred by the parties or any of them. 

In such case, if the plaintiff so requires, the Court shall return the 
plaint with an endorsement thereon of the order staying proceedings. 

Every such application shall be made at the earliest possible opportunity. 
Application when to be ^-iid in all cases before the issues are settled ; and 
made. any defendant not so applying shall be deemed to 

have acquiesced in the institution of the suit. 


A, WHO was employed by B and Co. as their agent at Calicut, instituted a suit for 
the balance of an account against his principals in the Court of the Subordinate J udgo 
there in July 1878. In December of the same year B and Co. instituted the present 
suit against A for an account and for damages caused by his alleged negligence. Held 
that as in both suits practically the same issues were triable, A was entitled us having 
been first to institute his suit to proceed in the Court in which he had chosen to bring 
his suit, and to have the other suit stayed, but without prejudice to the right of the 
plaintiffs in the latter suit to institute a cross-claim in the Calicut Court.— Meek jce 
Khetsee v. Kesowjee Devachuud, 4 C. L. B. 282. [April 7, 1879.] 

In 1879 K, gave J a bond containing a simple mortgage of immoveable property. 
Subsequently li and P jointly gave I) a bond containing a simple mortgage of the same 
property. In 1881 D obtained a decree for the sale of the property under his mortgage, 
and it was put up for sale and purchased by the plaintiff’s. In 1882 J obtained a decree in 
the Court of the Munsif of G (within the local limits of whose jurisdiction the property 
was not situated) for enforcement of his mortgage-bond by sale of the property. The 
plaintiffs objected to the sale, and, their objection having been disallowed, brought a suit 
lor cancellation of J ’s decree, so far as it ordered the sale. Held that J ’s decree could 
only be regarded as a simple money-decree, because, as shown by s. IG of the Civil Proce- 
dure Code, the Munsif had no power under the law to direct enforcement of hypotheca- 
tion against immoveable property situate beyond the local limits of his jurisdiction, and 
neither the proviso to s. 16 nor s. 20 of the Code met the circumstances. Held^ therefore, 
that the plaintiffs were entitled in this suit to have it declared that J’s decree was a simple 
money -decree only, on the basis of which no process in execution could issue in respect of 
the property in dispute to oust the plaintiffs possession from any part of it.— Gudri Lai 
Jagannath Bam, I. L. B., 8 All. 117. [Peb. 1, 1886.] 


21. Where the Court, under section 20, stay^ ^ proceedings, and the 

Bemtoion of court-fee re-institutes his 8 tit in another Court, 

where suit instituted in an- the piaint shall not be chargeable with any court- 
other Court. fee ; provided that the proper fee has been levied 

on the institution of the s^it in the former Court, and that the plaint haa 
been returned by such Court. 


22. Where a suit may be instituted in more Courts than one, and such 
_ , . . Courts are subordinate to the same Appellate 

which suit may be instituted Court, any defendant, ^ after giving notice in writ- 
subordinate to same Appel- ing to the Other parties of his intention to apply 
late Court. Court to transfer the suit to another 

Court, may apply accordingly ; and the Appellate Court, after hearing the 
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Secs. 23, 24.] 


other parties, if they desire to be heard, shall determine in which of the 
Courts having jurisdiction the suit shall proceed. 

4 - 

23 * Where such Courts are subordinate to different Appellate Courts, 
Procedure where they are but are subordinate to the same High Court, any 
not so subordinate. defendant, after giving notice in writing to the 

other parties of his intention to apply to the High Court to transfer the 
suit to another Court having jurisdiction, may apply accordingly. If the 
suit is brought in any Court subordinate to a District Court, the applica- 
tion, together with the objections (if any) filed by the other parties, shall 
be submitted through the District Court to which such Court is suboidinate. 
The High Court may, after considering the objections (if any) of the other 
parties, determine in which of the Courts having jurisdiction the suit shall 
proceed. 

The fact that portion of the property, the whole of .which is sued for in the Court 
of the Munsif of A, is of less value than the remaining portion, which is within the 
jurisdiction of the Munsif of B, is no sufficient ground for an application under the 
Code of Civil Procedure, s. 23, for a transfer to the latter Court. A party applying 
under s. 23, Act X. of 1877, must first of all give notice to the other side. The applica- 
tion should then be received hy the Munsif, and transmitted to the High Court through 
the District Court. — Mussamut Purrunjote v. Deon Panday, 2 C. L. B. 352. [May 2, 
1878.] . 

S. 23 of Act XIV. of 1882 is only intended to provide for those cases where, on the 
ground of expense or convenience or some other good reason, the Court thinks that the 
place of trial ought to be changed. Parties desirous of obtaining the transfer of a case 
from one forum to another ought clearly to explain to the Court by petition and affidavit 
what is the nature of the claim and defence ; they should further state what are the 
issues and the evidence required, and then satisfy the Court that, either on the ground of 
expense or convenience or otherwise, the place of trial ought to be changed. — Khatija 
Bibi ». Taruk Chunder Dutt, I. L. B., 9 Cal. 980. [July 23, 1885.] 


24 . Where such Courts are subordinate to different High Courts, any 

Procedure where they a.^ defendant may, after giving notice in writing to 
subordinate to different High the other parties or his intention to apply to the 
<3ourt8. High Court within whose jurisdiction the Court in 

which the suit is brought is situate, apply accordingly. 


If the suit is brought in any Court subordinate to a Distict Court, the 
application, together with the objection (if any) filed by the other parties, 
shall be submitted through the District Court to which such Court is sub- 
ordinate ; 

and such High Court shall, after considering the objections (if any) of 
the other parties, determine in which of the several Courts having jurisdic- 
tion the suit shall proceed. 


Wheee a person, being at the time a pauper, petitions, under the provisions of Act 
VIII. of 1859, for leave to sue as a pauper, but subsequently, pending an inquiry into his 
pauperism, obtains funds which enable him to pay the courWees, and his petition is allow- 
ed upon such payment to be numbered and registered as a plaint, his suit shall he deemed 
to have been instituted from the date when he filed his pauper-petition, and limitation 
runs against him only up to that time. S. 13, Act VIII. of 1859, enacts that when a 
suit is brought for immoveable property situated within districts subject to different Sadr 
Courts, the Judge in whose Court the suit is brought shall apply to the Sadr Court 
to which he is subject for authority to proceed, and the Sadr Court to which the ^ippli- 
cation is made, with the concurrence of the other Sadr Court within whose jurisd lotion 
the property is partly situated, may give authority to proceed. But no power is expressly 
^iven in the section cited, or elsewhere in the Act, to direct the transfer of a suit brought 
in a Court subordinate to one Sadr Court to a Court subordinate to another Sadr 
Court. Query , — Whether Sadr Courts acting in concurrence have power to make such, a 
SlunnirStuwtc. Orde William, I. L.B., 2 AU. 241, [Mar. 21, ‘ 
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S. 24 of the Civil Procedure Code does not empower a Hi^h Court to transfer a suit 
instituted within its own jurisdiction to the jurisdiction of another High Cdurt, but 
only to declare in which Court a suit shall proceed, and, if necessary, to stay all further 
proceedings within its own jurisdiction. The defendants in a suit instituted at Mainpuri, 
who resided and carried on business at Surat, applied under s. 24 of the Civil Procedure 
Code that the suit might be tried at Surat, on the ground that it would be tried with 
greater convenience to them at that place. Meld that, there being no balance in favour 
of either justice or convenience on the side of the Surat Court, the suit should proceed 
at Mainpuri.—Tula Ram v. Harjiwan Das, I. L. R., 5 All. 60. [July 21, 1882.] 

Extending to 26 . The High Court or District Court may, on the application of any 

Provincials. „ . . . of the parties, after giving notice to the parties, 

C. Courts. Transfer of suits. i - 

and hearing such or them as desire to be heard, or 

of its own motion without giving such notice, withdraw any suit, whether 
pending in a Court of First Instance or in a Court of Appeal subordinate to 
such High Court or District Court, as the case may be, and try the suit 
itself, or transfer it for trial to any other such subordinate Court competent 
to try the same in respect of its nature, and the amount or value of its sub- 
ject-matter. 

For the purposes of this section, the Courts of Additional and Assistant 
Judges shall be deemed to be subordinate to the District Court. 

The Court trying any suit withdrawn under this section from a Court of 
Small Causes shall, for the purposes of such suit, be deemed to be a Court of 
Small Causes. 

The High Court cannot make an order of transfer of a case under s. 25 of the Code 
of Civil Procedure, unless the Court from wliich tlie transfer is sought to be made has 
jurisdiction to try it. — Peary Lall Mozooindar r. Komal Kishore Dassia, I. L, R., 6 Cal. 
30 [June 10, 1880] ; Goviud Chunder Goswami v. Rugunmoney, I. L. R., 6 Cal. 60 
[Mar. 18, 1880]. 

Ss. 25 and G47 of the Civil Procedure Code (Act X. of 1877) are both applicable to 
Courts of Small Causes iii the mufasaal, and the former section is extended by the latter 
to execution-proceedings in such Courts. Under s. 25 of the Civil Procedure Code (Act 
X. of 1877), the District Judge has power to withdraw an application for execution of a 
decree from a subordinate Court (such as a Mufassal Court of Small Causes), and to dis- 
pose of it himself, or to transfer it to another subordinate Court competent to deal with 
it. The distinction made for the purposes of limitation between suits, appeals, and appli- 
cations by the Limitation Acts, has no bearing upon a quesiion of jurisdiction. — In re 
Balaji Ranchoddas, I. L. R., 5 Bom. 680. [Aug. 30, 1881,] 

T, B, R, and W, the owners of a certain estate in equal shares, in 1863, entered into 
a partnership “ for the cultivation of tea and other products ” upon such estate. In 1864, 
H, E, and I, joined the firm. In 1870 H died ; and in 1871 T purchased his share and 
those of E and I, and in 1873 of R. In 1875, T gave the Delhi and London Bank a 
mortgage on such estate as security for the repayment of money which he had borrowed 
from the Bank ostensibly for the purposes of the estate. The Bank obtained a decree 
against him personally for the money, in execution of which his rights and interests in the 
estate were put up for sale on the 20th June 1877, and were purchased by the Bank, 
which obtained possession of the estate in August 1877- In August 1879, B and W^s 
executor sued T and the Bank, claiming a declaration that they were or had been partners 
with T in the estate ; that if the partnership should be held to be subsisting, it might be 
dissolved, or that, if it had ceased to exist, the date of its termination might be fixed ; and 
that in either event a liquidator might be appointed to take an account, and, after re- 
alizing assets, and discharging lialiilities, might be ordered to pay them each one-third of 
such balance as remained. The suit was instituted in the Court of a District Judge. He 
transferred it to the Court of a Subordinate Judge. The High Court subsequently trans- 
ferred it to its own file. Meld that the suit was not one falling within the purview of s. 
265 of the Contract Act ; hut, assuming that it was such a suit, and the Subordinate Judge 
had no jurisdiction, the High ('ourt was nevertheless competent to transfer it. That the 
Bank, as T’s rejjresentativo Ijy purchase, had been jjroperly joined a.s a defendant in the 
suit. That the period of limitation applicable to the suit was that provided iu No. 120, 
and not No. 106, Act XV. of 1877 ; hut that in either case the suit was within time, as 
the partnership was dissolved, and consequently time began to run, not from the death of 
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H, or the purchases by T of his share, or those of E and I in 1871, or of R in 1873, but in 
August 1877, when the defendant Bank took possession of the partnership-property. 
That, as the effect of the purchases by T in 1871 and 1873 was to relieve the estates of 
H E and I, and R of all part and future liabilities of the partnership, in respect of 
which B and W still continued eis liable as T, and to which they would have to contribute 
to discharge, such purchases should be regarded and treated as made on behalf of the 
partnership, and therefore, at the time of the execution of the mortgage of the estate B, 
W and T were interested in the estate to the extent of one-third each. That, although 
T was not authorized, either actually or impliedly, by B and W to mortgage the estate, 
and the mortgage therefore was not binding on them, yet as they allowed him to conduct 
the business of the estate in such a manner as to make it appear that the control and 
management of it rested with him, and he w^as, for all ordinary business-purposes, their 
representative, B and W were bound, in any accounting that might take place, to recoup 
the defendant Bank for such advances jis were made to T for the necessary purposes of the 
estate, in the same proportion as they must discharge debts duo to other creditors. That 
T was entitled to be reimbursed such mone 3 ’s of his own as he had expended within the 
legitimate scope and for the proper purposes of the partnership as originally contemplat- 
ed by the parties. Directions to the liquidator appointed, how to proceed. — Harrison v, 
Delhi and London Bank, I. L. R., 4 All. 437. [April 20, 1882. J 

A Distbict Court transferred for trial a suit instituted in a Court subordinate to 
it to another Court subordinate to it. The Court in which the suit was instituted was 
not the one in which the suit should have been instituted, and consequently the Court to 
which it was transferred made an order dismissing it, and directing the return of the 
plaint for presentation to the proper Court. Held that sindi order must be taken to have 
been passed under s. 57 of the Civil Procedure Code, and was therefore appealable under 
8. 688 (b) ; and that the defect of jurisdiction arising out of tho institution of the suit 
in the wrong Court was not cured by the transfer of tho suit. — Pachaoni Awasthi v. Ilahi 
Bakhsh, I. L. R., 4 All. 478. [May 30, 1882.] 

A 8UIT of the nature cognizable in a Court of Small Causes was instituted in the 
Court of a Subordinate Judge — tho Judge of which, at the time of the institution of tho 
suit, was personally invested with Small Cause Court jurisdiction. That Judge retired 
from office without trying the suit, and tho Distrifd Judge directed his successor, who 
was not invested with Small Cause Court jurisdiction, to try it, and he did so. Held that 
it must bo taken that the suit was transferred under s. 25 of the Civil Procedure Code to 
the Court of the Subordinate Judge; and that, therefore, regard being had to the provi- 
sions of that section, that the Court trying any suit withdrawn thereunder from a Court 
of Small Causes shall, for the purposes of such suit, be deemed a Court of Smfill Causes, 
no appeal would lie in the case to the District Judge. — Kauleshar Rai v. Dost Muhammad 
Khan, I. L. R., 5 All. 274. [Jan. 15, 1883.] 

A SUIT for the infringement of certain inventions, instead of being instituted in the 
Court having, by virtue of s. 22 of Act XV. of 1859, jurisdiction to entertain it, was 
instituted in a Court subordinate to such Court not having such jurisdiction. The Court 
having jurisdiction to entertain such suit, at the joint re(juest of the parties, transferred 
it for trial to itself under s. 25 of the Civil Procedure ('ode, and tried it. The plaintiff 
did not, as required by s. 34 of Act XV. of 1859, deliver with his plaint particulars of the 
breaches complained of in the suit. In this plaint, after describing his inventions, he 
alleged generally that the defendant had made and used them at a certain jilace without 
his license. Held that, inasmuch as the parties had assented to the transfer of the suit, 
and its transfer brought it into the right Court, the fact that the suit had been originally 
instituted in the wrong Court did not render the transfer illegal, and the Court haviug 
jurisdiction had properly tried tho suit. Held also that, as required by s. 24 of Act X v . 
of 1859, the plaintiff should have delivered with his plaint particulars of the breaches 
complained of; that the general allegation as to infringement contained in the plaint did 
not amount to such particulars ; and that, under these circumstances, the plaintiff cams 
into Court with a case which could not be tried. — Potman v. Bull, I. L. R., 5 All. 371. 
[Feb. 23, 1883.] 

An order under s. 25 of the Civil Procedure Code, transferring a suit in which aa 
appeal w^ould lie from the decree made therein, is not subject to revision by the High 
Court under s. 622.~Farid Ahmad v. Dulari Bibi, I. L. R., 0 All. 233. [Feb. 19, 1884.] 

An officer who exercises executive and judicial functions, having himself dealt with 
a certain matter, and formed and expressed an o])iuion upon its merits in his executive 
capacity, and having further advised and directed litigation in support of this view, is, in. 
consequence, disqualified from dealing as a Judge with this same question when it comes 
into Court, and has to be dealt w^ith judicially. — Loburi Domini v. Assam Railw'ay and 
Trading Co., I. L. R., 10 Cal. 915. [Juno 11, i884.J 


g. p. 7. 
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Per Pefberam, C,J., and Brodhurst, Mahmood, and Butlioit, JJ. — The object of ss. 
19 and 20 of the Ben<?al Civil Courts Act, 1871, was to create in the District Judge, 
Subordinate Judge, and Munsif concurrent jurisdiction up to lls. 1,000. Per Petheram, 
C.J. — S 15 of the Civil Procedure Code is a ]>roviso to those sections The W'ord. shall ” 
in that section is imperative on the suitor. The word is used for the purpose of protect- 
ing the Courts. Tiio suitor shall be obliged to bring his suit in the Court of the lowest 
grade conipetcut to tr} it. The object of the Legislature is tliat the Court of the higher 
grade shall not be overcrow^dod witli suits. M’henever an Act confers a benefit, the donee 
may exercise the same or not at his pleasure. The proviso is for the benefit of the Court 
of the higher grade, and it is not bound to take advantage of it. If it does not wish to 
try the suit, it may refuse to entertain it. If it wislies to rc^tain the suit in its Court, 
it may do so ; it is not bound to refiKC to entertain it. Per Dutlioit, J. — The words in 
s. 57 of the Civil Procedure Code, ‘‘ slaill be,” are an instruction which the Court is bound, 
to follow ; and they are therefore a restraint u]»on jurisdiction, d'he effect, therefore, of 
the concurrent jurisdiction of Nub^irdinate Judges and Munsifs is not to allow to a Sub- 
ordinate Judge discretion as to acceiding or not ac(U)i'ting for trial by himself suits cogni- 
zable b}^ the inferior tribunal. Brodhurst and Mahmood, JJ.— S. 15 of the Civil Proce- 
dure Code is a rule of procedure, not of jurisdiction ; and whilst it lays down that a suit 
shall bo instituted in the Court of the lowest grade, it does not oust the jurisdiction of 
the (’ourts of higher grades. Kussick (diunder Mohunt v. Kam La) Saha (22 VV. B. 301), 
Sircar i\ Bcgiim ILbi (25 W. Jl. 210), follow'od. Per Oldfield, J, — S. 15 of the (hvil 
Pio(.‘ediire Code is a }»rovision entirely of ])re<a‘dure as distinct from jiirisdietion, and its 
effect on s. 19 of the Bengal Civil Courts Act is tliat the jurisdict ion of the District Judge 
and Subordinate Judge extends to all original smts (cognizable by tlie Civil Court, subject 
in its (^vercise to a certain procedure, namelv, that the suits bo instituted in the Court of 
the lowest grade <com]iet('nt t»o try them. IlehU therefore, bv l^otherain, C.J., and Oldfield, 
Bmdliurst, and Mahmood, J J., wIkto a Subordinate Judge bad tried a suit wLich a Mun- 
sif, a Court of a lower grade, might liave tried, that tlio Subordinate Judge had not acted 
without jurisdiction. The ]iluint in such suit had been in the first, instance presented to 
the Munsif, who had returned it to he presented to the Subordinate Judge. Per 
Diithoit, J. -The decree of the Suliordinate Judge would not be liable to be reversed in 
appeal for want of jurisdiction, for tlie jurisdi<'tion was there, though it ought not to have 
b(-en exercised. MHiis view of the matter was consistent with th(‘ r(^ceiv(?d canon of (con- 
struction, that unless the ! jogislat ur(? us(‘s negative words, or words showing an intention 
to treat, the observance of a rule of procedure as essential, the riilic will ordinarily be treat- 
ed as a direction only. Cinder tlie cinnunslunccs, tlicrefore, the District Judge had, in 
a]ip(ial, corre<‘lly refused to entcrlain the plea of defect in jurisdiction. Per Mahmood, 
J, — The institution of a suit in a (’ourt of higlier grade than the Court which is (jompe- 
tent to try it is not a (juestioii eitber as to the jurisdiction or affecting tlie merits of the 
case. It is a question of the kind provided for by s. 578 of the Civil Procedure Code, and 
the irregularity is not one wliieli atfects ” the merits of tlie case or the Jurisdiction of the 
Court” viithin the meaning of the section. Tin; pl('a of want of jurisdiction can be en- 
tertained for the first time at any stage of a suit, jirovidcd there is on the record sufficient 
material to substantiate it. — Nidhi Lai v. Mazhar Husain, 1. L. B., 7 All. 230. [Doc. 13, 
188^1.] 


An order for the transfer of a suit from one Court to another, under s. 25 of the 
"Code of Civil Procedure, cannot be made unless the suit has been brought in a Court hav- 
iug jurisdiction. The judgment in Peary Lull Mozooradar KoraalKishore Dassia (I. L. 
B,, 6 Cal. 30) entirely apjnoved. When a suit lias been tried by a Court having no juris- 
diction over the matlor, the parties cannot, by their mutual consent, convert the proceed- 
ings into a judicial process : allhoiigh, when the merits have boon submitted to a Court, 
it may result that, having themselves constituted it their arbiter, the parties may be 
bound by its decision. On the other hand, in a suit tried by a comiiotont C'ourt, the 
jiarties having, without objection, joined issue, and gone to trial upon the merits, cannot 
tiuhsequcntly dispute the jurisdiction on the ground of irregularities in the initial proce- 
dure, whicdi, if objected to at the time, would have led to the dismissal of the suit. A suit, 
having been instituted in a Court not of competent jurisdiction, was transferred, with the 
cons(‘nt of parties, to a Court which was competent , hut the defence of jurisdiction was 
get up before the issues were fix(;d, and was aftcrw'ards insisted on throughout. Held that 
in the single fact that the defendant had jicrsonally concurred in the transfer, there had 
been no waiver of the right to maintain in this defence, and that the suit must be dis- 
missed on the ground that it was not competently brought. A ('ourt of ajipeal, having set 
aside the whole of the proc^eedings including the jilaint, dire(!ted that a new plaint be pre- 
gented in the proper Court. lltLd that this order, e<iui\:i]ent to directing the plaintiff to 
institute a new suit, was wrong ; and that, with only the alternative of having leave to 



51 


Sec. 26.] PARTIES, AND THEIR APPEARANCES, &c. 

withdraw the suit nnd hrinf,’’ a new one, his suit should have been dismissed. —Ledgard 
Bull, I. L. B., 9 All. 191. [July 21, 1880*.] 

There is nothing in tlio Indian (companies Act (VT. of 1882), or the High Courts 
Act (24 and 25 Vic., c. 104), or the Letters Pal-ent, which prevents the High Court from 
calling for the record of the pro(;ecdings in the winding up of a company under the Com- 
panies A<;t, and transferrin .r those proceedings to its own file. Such a power is given to 
the High Ctourt by s. 047 read with s. 25 of the Civil Procedure Code. Where, in the 
proceedings in the winding ip) of a company under Act VI. of 1882, an order was 
passed admitting the proof of a, particular creditor of the company before any li((uidator 
had been appointed, held that this was an irregularity whi(!li by itself would justify 
the High Court in K(Miding for the record. VPhere the District Judge (!ondinding the 
proceedings in the winding up of a com]nu)y under Act VI. of 1882 had, after receiving 
notice of the admission by tlu* High Court of a petition for transfer of those proceedings 
to its own file, drafted and jilaced upon the record an order whi(di it might have been 
difficult for him to recou'^ider if the matter again came before him, and where the erase ap- 
peared to be one in which serious pneslionsof law were likely to arise wdiiidi it would 
probably be difficnlt to xliscuss adeqnatelv in the District Court, in the absence of the 
authorities upon the subject and of any rules framed by-tlio High Court for dealing with 
windings-up under the Aet, and the case was of a kind which would probably come be- 
fore the High Court in a \arietv of appeals from orders brought by one side or the 
other, held that, under these circumstances, the case was a proper one for the exercise 
of the High Court’s juriMlicrnm by calling un the winding-iip proceedings to its owp file. 
A person who has been appointed lipnidator of a (company onglit not, after such appoint- 
ment, to continue to aid. a> \ ,ilvil of a creditor whose right to prove against the company 
is in dispute in tlie liifuidalion -In the Matter of the \Vest Ilopetown Tea Company, 
Limited, 1. L. R, 9 All. ISO. [Dec. 1, 188G.J 


CHAPTER III. 

Op Parties, and their Appearances, Applications, and Acts. 


26. All persons may l»e joined as plaintitfs in whom the right to Extending to 
Person'! who may Lc joined claimed is alleged to exist, whether S. 

as plaintiffs. joiiidy, sev(‘ral]y, or in the alt(nmati\e, in respect, 

of the same cause of action. And jiulgnnnit may he given for such one or 
more of the plaintifls-as may he found to he entitled to relief, for such relief 
as he or they may he ontitled to, without any amendment. 

But the defendant, though unsuccirssful, shall h(‘ entitled to his costn 
occasioned hy so joining any pei\son who is not found entitled to relief, un- 
less the Court, in disposing of the costs of the suit, otherwise directs. 


Bv the meniorandnm and Articles of Association of Iho new Dhnrumsoy Poonja- 
bhoy [Spinning and W'living (d)mi>any, the ]>lainti!K’ firm of E and Co. weix' ajipoinled 
agent.s of the Company for tevt'otv-hve years, and it wa'^ provided 1li:g ' hey should have 
the general control and management of llu* Com]»anv. (’I 98 uf the Artude'; provided 
that the said firm, as siicli agents, should have (nil poun- an ! anllKwil ^ (nd(r nlid) to 
ajipoint and to oinplov, in or for the purpo^'es of the tra^^.u•^ion and mmagement of the 
affairs and business of the (V)m])any, such .solicitors as they .sliould ihink proper An 
agreement, dated 2Glh August 1874, v\as also entered into helwt'en llu' (’omjian) and Mic 
partners in the firm of 1’ and (h>., their execulors administrators, and assigns, for the 
time heincf consliful inq ihe pa’'l)te}"ihip firm of M F otid Co., where!)\ it nas agreed that 
the said firm should he agents to the (kmijiany for tw(‘iity-ti\e ^ears to luiy and sell, Ate., 
and particularly to exercise all the ])owers contained in (d 1)8 of the Artieles of Associ- 
a,tion. Alcssrs. and B were duly appointed soindtois to the Com]»any, and acted as 
such for a considerable time Merwaitji Framji, one of the members of the said firm of 
M F and Co., died in the middle of March 187G. Tlio plaintiffs complained that G. one 
of the shareholders in the Company, became desirous of ousting the jilaintiffs from the 
position of agents of the Company, and of becoming the managing director of the Com- 
pany ; that, in July 18S1, he procured his own election, and that of certain nominees of 
his, as directors of the Company ; and, on the 8th August 1881, procured the passing of 
a resolution at a Board-meeting to the effect tliat as Messrs. C and B, the Company’s 
solicitors, were also the solicitors of the agents, it was desirable, for the interests of tli 
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Company, that a clianj<e should be made, and that Messrs. H, C, and L, be appointed 
solicitors of the Company. The ])laintiffs allef^ed that the only object of passing*" the 
said resolution was to facilitate the design of G, of ousting the plaintiffs from their 
agency, and gettinj^ the management of the Company for himself ; that Messrs. H, C, 
and L, had been for a long time the solicitors of G, and had been advising him in his 
designs upon the Company and upon the plaintiffs, and they contended that the resolution 
was a breach of the contract between the Company and the plaintiffs, and a violation of 
the Articles of Association of the Company. The plaintiffs sued G and two other direc- 
tors of the Company, and the Company itself, and prayed for an injunction against the 
defendants to restrjin them from committing any breach of the agreement of 26th 
August 1874, and in particular from carrying into effect the resolution appointing Messrs, 
H, C, and L as solicitors for the Company, and to restrain them from doing any thing 
inconsistent with the momoraudum and Articles of Association. The defendants con- 
tended that the contra(^t of the 2Gth August 1874 had been determined by the death of 
Merwdnji Framji, and that the powers conferred on the agents by cl. 08 of the Arti- 
cles were, subject to the general powers of maiiageHneiit, vested in the directors by the 
Articles, and that the case was not one in which an injunction could be granted. Held 
that, having regard to the memorandum and Articles of Association, the contract wau 
that the firm of M F and Co. for the time being .should be the agents of the Company 
for twenty-five years, and that the right to sue on the cont ra(!t bv its nature survived 
to the plaintiffs after the death of Merwanji Framji. Held also that there being no pro- 
vision either in the Articles of Association or the agreement of 26th August 1874, that 
the power thereb}’’ conferred on the agents should he subject to the control or assent 
of the directors, there was no right in the directors to interfere with the agents in the 
exercise of their powers otherwise than as representing the Company in virtue of their 
general powers of management. It being admitted that the conduct of the defendants 
would bo supi)oried by the Company in general meeting owing to their having a pre- 
ponderance of votes, heldWiiit, inasmuch as the Court would not, by a decree for speci- 
fic i>erforTnauce or by injunction, compel the ('oin]>any to retain the plaintiffs in the 
confidential j»osition of agents, it Mould not restrain the dofendauts or the Company 
from appointing a solicitor, M'liieh M^as only a violation of Mhat was aiunllary or incidental 
to the princii'al part of tlie contract, viz.^ the agrennent lljut the plaintiffs should be the 
agents of tlie CV)mpany for Im enty-five years ; and, further, fumlle that on the merits of 
the case the Court Mould not interfere on bcdialf of the j>];>int ill’s. Counsel on behalf of 
the plaintiffs sought to obtain the injunction on tlie ground that tlu' resolutiem of the 8th 
August 1881, appointing Mevsrs. II, C, and L solicitors of the Company, Mas (‘ontrary to 
the memorandum of Assoeialioii, and, therefore, ultra r-ire.s ; and. in order that this point 
might be pressed against the defendants, it was j»ro]M)se(l that the ]»luu)t should be amended 
by alleging a cause of action in tMo of the }>laintiffs o.v .shandwldem, as well as a (rause of 
action in all the plaintiffs as paftien confrai tincj M'itli the Com]»any. Held that, under the 
provisions of ss. 26 and 31 of tlie Civil Procedure ftcide (Act X. of 1877), the amendment 
could not be alloMod. The plaintiffs, as shareholders and contractors, had not the same 
cause of action, by whicli Mords Mere meant not only the act complained of, but also 
the right violated by that act. The rights of the ])laiutifrs as contractors, alleged to he 
violated by the resolution, were rights given to them by their agreement ; hut tljc rights 
of the plaintiffs as sliareholders were rights secured to them by Die Artiides of Assoeiatiou. 
— Nusserwauji MerManji Panday v. Gordon, I. L. It., 6 Pom. 266. f iSep. 30. 1881. J 


No member of an undivided Hindu family, except t he manager of the family as 
Buch, is entitled to bring a suit to establish a right belonging to the family without 
making the other members of the family parties to the suit. — Arunachala r. Vythialinga, 
I. L. 11., 6 Mad. 27. [8ep. 4, 1882.] 


S. 26 of the (Tide of Civil Procedure docs not authorize the joinder of jdaintiffs with 
antagonistic claims arising out/ of distinct causes of action. Where one of two widows 
of a deceased Hindu and her ado])ted son sued co-plaintiffs, claiming in the alternative 
either to recover the M'liolc family-estate for the latter, if the adoption was valid, or, if 
the adoption Mas invalid, ono-half of the (‘state for the former, held that the suit was bad 
for misjoinder. Held also that when such misjoinder had been allowed, and the suit 
decided, and an ajipeal brought, the Court of Appeal should disjiose of the suit in the 
mode in Mhieh Die lower Court ought to have disposed of it b}' returning the plaint for 
amendment. Farzund Ali v. Yusuf Ali (1. L. R., 2 All. 660) dissented from.— Lingam- 
mai V. Venkatammal, I. L. It , 6 Mad. 230. [Dec. 22, 1882.] 


Certain properties were sold to A by private contract. Subsequently the properties 
were attached in execution of a decree against AV vendors, and sold in execution to vari- 
ous purchasers. A iu.stitut(*d a suit against his vendors, the decree-holders, and the pur- 
chasers, to sot aside the execution-sale. Held that the suit was uot defective by roiwon 
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of misjoinder of parties. Rnjarara Tewari v. Lnchman Prasad (B. L. R., Sup. Vol., 731; 
S.C., 8 W. R. 13) distinguished. — Haranund Mozoomdar v. Prosuiino Chunder Biswas, 
I. L. R., 9 Cal. 7G3. [Mar. 30, 1883.J 

Suit by six plaintiffs prayin^r for a declaration that certain proceed in;][s of a District 
Temple Committee removing them from office as trustees of a temjile were il1e;ral. De- 
fendants pleaded that the suit would not lie because of misjoinder, and also because further 
relief mi^ht have been sou^ffit. Held that, under s. 20 of the Code of Civil Pro<'edure, 
the plaintiffs could not sue jointly, and that the plaint should be returned for amendment, 
one of the plaintiffs to be allowed to use it as his own. Jfe/d also thnt, unless there had 
been an actual ouster from office, a declaratory suit would lie.— Ramanuja r. Devamiyaka, 
I. L. R., 8 Mad. 361. [Feb. 24, 1885.1 

TmnTEEN persons, who had been committed to jail under one warrant and for the 
same offence, jointly sued the Superinicndent of the Presidency Jail for their wronefnl 
detention in jail after the term of imprisonment to which they had been sentenced had 
cx|iircd, (dainiin,t( Rs. 2,600 fis dama;,ms. Tlie defendant applied to have the plaint taken 
off the file on the ground that the plaintiffs bad improj»erly joined in one suit several dis- 
tiiKd and separate causes of action belonicinef to them as .^ieparato individuals. I/e/d that 
the plaint must bo taken off the file.— Ali Serang v. Beadon, I. 1^. R., 11 Cal, 524. [April 
IG, 1885.] 

Unless there is a special provision of the law, co-owiiors are not permittD<i to sue 
tlirou,irh some or one of tlieir inemhers, but all co-owiicrs mu's! join in a suit to recover 
tbmr }>roperty. The defendant cannot be deprived of his rn^dit to insist on the ot her 
co-owners beiiiL^ joined on the record, by the fact that they approve of the suit beinjr 
br()u;;ht by' the plaintiff alone.— Balkrishna Moreshvar Kunte r. Municipality of Maha’d, 
I. li. R., 10 Bom. 32. [May 4, 1883.] 


27. Where a suit has been instituted in the imme of the wrong persoii 

f'onrt may substitute or fK^ld plaintiff, Of where it is doubtful w’hether it hm 
plamtiff for or to }»!aiiuiff been instituted in tluMianie of the right plaintiff. 

the Court may,,. if satisfied that the suit 1ms been 
so commenced through a /loiut Jide mistake, and that it is necessary for the 
dererminatioii of the real inatt(!r in dispute so to do, order any other person 
or persons ^to be substituted or added as plaintiff or plaintiffs upon such terms 
as the Court think just. 


.Extending to 
Provincial S. 
<J. Courts. 


28. All persons may be joined as defendants against whom the riglit to 
I’erKons who may by joined ^uy relief is ailegi'd to exist, whether jointly, se- 
verally, or in the alternative, in respect of the same 
matter. 


as defendants. 


And judgment may be given against such one or moie of the defend 

ants as may he found to be liable, according to tlieir respective liabilities, 
without any amend men t. 


Ditto. 


Reading ss, 28, 20, and 32 of Act X. of 1877 tou^ethcr, that where nn application is 
made under s. .12 for the addition of a })crson, whether ns ])laintilT or tb'Fcmlniit. such 
pel son should, as a general rule, be added only where there arc (jiiestinns dirccth' ariMiig 
out of and incidental to the original enuses of action, in wliich Midi person lus nii' identity 
or community of interest with the original plaint iff or defendant.— Naraini Knar r, Dur- 
jaii Kuar ; Karaini Kuar v. Piarey Lai, I. L. R., 2 All. 738. [Feb. 2, 1880.] 


A STRANGER to a contract of which specific performance is sought cnniioi he a party 
to the suit. M'here, therefore, the filaiiitiff sued as agnm.sl one defend, mt for sjieeific pcT- 
foimance of a contract to .sell land, and as against another for a (k'claration that he was 
not entitled to any (diarge upon the said lands, hid that tlie latter dd'endant was impro- 
perly made a jiarty to the suit.— Luckumsey Ookerda v. Fazulla Cassumbhov, 1. L. R.', 5 
Bom. 177. [Dec. 20, 1880.] 


The creditor of an insolvent, who had assigned all his property to trustees for the 
benefit of all his creditors generally, sued him for his d<‘bt, joining the Irustet'^ as defend- 
ants, on the ground that they had refused to register his claim. The trustees had refused 
to register the claim on the ground that the plaintiff l ad not apjdied for its v^gist ''nfion 

l)y them, and that lie would not consent to a, bide by Uic order 
wJiicu the High Court might make on an application by the trustees for its advice regilrd- 
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ing the claims of creditors who, like the plaintiff, had applied for the registration of thc‘ir 
claims after such time, but before the assets of the insolvent liad been distrilmlod. The* 
deed of trust empowered the trustees to distribute the assets of the insolvent after a 
certain time among tlie (creditors who bad preferred their claims within that time, and 
declared that they should not be liable for su<*h distribution to creditois who had not pre- 
ferred their claims within that time ; but it did not ein]»ower tliem to re! use to register 
claims made after that time, but befoi'e distribution of tin' assets. Held that the trustees 
had been properly joinc<l as defendants in such suit; that their refusal tc) reij:ister tho 
plaintiff’s claim gave him a cause of action against them ; and that, inasmuch as the 
plaintiff had ap])lied for the registration of bis claim before the distribution of tho assets, 
the trustees had im|)ro]*erlv lahused to register it.-- Ajiuihia ^sath r Anant Das, 1. L. R,, 
3 All. 791). [May 11, bSHl ] 

Per Field, J. —AVhore a ])erson, sued for rent, sets up the title of a. tliird ]iarty, and 
alleges that he holds under, and ])a\s rent' to, him, smdi third ])arty ought, not to he made 
a party to tlie suit so as to convert a simple suit for urri^ars of rent into i)nc tor the deter- 
mination of the title to the prn])ertv in resjieet of wbicli the rent' i.s claimed. Sucli a suit 
raises only tv\() issues ; nz. : (1) does the relation of landlord and tenant exist, hetween the 
plaintiff and defendant ? (g) are the alleged arrears of I’cnt due and iinjiaid ? and these 
arc questions in which tJie ]>laintiff and dclendant arc alone concerned, and no third party 
claiming a title adverse to the |ilainliff can j)roperly be made a jiarty to the Inal of these 
issues. 8. 28 of tho (dvil Fn '■'^‘durc‘.( ’ode is not imp(‘rativ(\ but allows a discrclioii to be 
exercised ; and in sue}] a smt ii is belter, both in the inler(‘siv (,f ( bivernmcnt and lor the 
proper ad judieat ion of the quodion of the tithn that it should he tried l)\’ a eompetent 
Court in a suit diri'CilN framed and brought for that ])ur]»use.~ lAidai Mollah i\ Rally 
Dass Ro 3 y I. L. R., 8 (’al 288. [did,\ 29, 1881.] 

A, 13, C, and 1), were tiic proprietors of a 2a IHg. share in mauza F, and also of ii 
2a 13g. share in a inauzu F, he.li in the distadct of lihagaljiur. On the !9lli Se])t ember 
1872, A, B, C, and D, morlgam d their sliare in F and F. togiUher with ]'ro])ert\ in the 
district of Tirhut, to tla^ jdamtitf On th(‘ 21th Muridi JS78. A mortgaged his share iu 
E and F to J. On tlie 18tli Noveinbrn* 1872, A and B moid.gaged their shares in E to 
K. On the 2r)tli llarcii 187! J oldaiiusl a. <leciee on Ins mo.''tgag e, and the mteiests of 
A and B w'ere [)Ur(diascd on the .llh January I.s7r) h\ L Oii the I7 i1j Apiil 1874, M, to 
whom the first mortgage liad h- (m as^igued, ohtaiiu-d a deeiein and allaclnd the property" 
mortgaged. L ohjeeled tliat le liad alrea<l\ pundiased the inl(‘ia'sis of A, iiud on the 
objection being allowed. .M n.stitutcd a suit against L for .i declai-alioii of }>rioi ity, and 
obtained a decree on the bib August 187h, In exoculaoii of Him dcc.ree 1 Ik' )»roperly 
first mortgaged wassold oil the ph March 1S78 and. afti'r sai i',r\ iug tl)c mortgage, a siirjiliis 
of Rs. 7,bbJ remained AfU'r tiic* iimtit uiion of the tirsl smt, and Ix'loia' l/,s ]nirchase, the 
plaintiff instituted a suit u]ion lii'> mortgage iu tin* Tirhut (tour! without ha^aug obtaiiu'd 
leave to include tliat tiortioii of the mortgagcxl tiropertv situate' iu (li(‘ Bliagalt>ur district. 
On the 17th Jul^’ 1H71, a de<’io'“ was niado iii this suit On the 17th Jaiii'arN 1^77, R 
obtained a decree on his inorte igo, and shares ol A and B iii F wine sold, and ])urclias(‘d 
on Ibo 3rd Se]itcmber 1877 hv Tin? jdainlill had his dccna* 1 r.iijsfern'd Jor c.xccutiou 
to the Bhiigalpur ('oiirt-, and In- attached tho surplus salc-proo^'iD and a la bg- share in 10. 
This attaidiment was u ithdraw i/ on the ohjochoii of L. wi/o d>ew out, liu' surplus sale- 
proceeds. ^J'he share purcliasod hv N W';is also reh-.-med I rmii atlaclniicul ddic pjanil itl' now 


sued L, N, ami the iiiortgeigi'i s for a declaration that lim d 


oota'c oi 


1 he 1 7Hi Jui\" 1 S74 


affected the 10 jiropiirtv, to ro<;o\ r the sur{dus saie-pro'-coiD from Ji and iii case tlic decree 
should not ho valid to tlu‘e^^ollt mentioned fora (leciaa; dcclaiiiig ins prior lum on llie 
property in E, 1 1 was {!()n1{m(u l fur the defcmdaiils tdiat tic Tn-lnil ('ourt had no jurisdic- 
tion m re.specti of I he BliagalpUi nroperlv ; tdiat the suit was )>, id lor mull ifanoiisuess ; that 
certain persons, (m-sharers wilii !ie plauit-iff, should have been luadi^ [jar'ics ; .lud lhat- the 
cau.se of action bad lieeu split Held that tin; 'rirlidt Court had no jurisdiction iu resjicc.t 
of the Bliagaltmr pro{>erty ; tliil the suil was not bad liy reason of mull ifaiiousncss ; and 
that it w'as not nec.e''S,Lry to male* Mie jilaintiff’s c.o-sbar.'^'rs [»arties. as Ic' miglit Ix' regarded 
as contra<;ting’ on behalf of lii.iiself and 1, hi* other members of t he faniilv as undis<*los(xi 
principals. Jlefd also tliat the <anise of action had been sjilit. — liuugscv.; Singh v. Soudist 
Lull, L. I,. R., 7 Cal. 73b. [ Aug. 5, 1881.J 

Thk plain 1 id's hrouglil- a suit, to recover certain sums of rnonev from tlie dereiidaiit.s, 
due to them nmler certain cont I’.'cts which they allcgi'd had Ix'i'ii entered into hv fhem- 
selves, and one A 1), as agent of the defiuidants, and asked for an a''coun< 'Jdie defend- 
ants, in their written sja,leinenl, <-onlendcd that there was no ))rivity of eorit.rael hetween 
themselves and the plaintifbs. and denied the alleged agency of A )> The [ilainf ifl’s, Ix'foro 
the hearing, applied t,o (Ik* Com I to have A D added as a party-defendant uiidi'r ss. 28 and 
82 of Act X. ol 1877, asking to be allowed to amend thwr idaiut so as to pray for relief 
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in the alternative against the original defendants or the said A J), or both against the ori- 
ginal defendants and the said A J). Held that, under s. 28, they were entitled to the 
order on the authority of tlic ease of Child v. Stenning (L, Jt. 5 Ch. D. G95). — Buddree 
Doss IK Hoare, Miller, & Co., I. L. 11., 8 Cal. 170. [Dec. 15, 1881.] 

Defendant INo. 1, the tenant of certain land at fixed rates, on the 12th November 
1877 sold his interest in tlie land to the plaintiff. At the time of the sale the land was 
in the aotnal po.«sessiou of defendant N<j. 2, defendant No. I’s sub-tenant, against whom, 
however, defendant No. 1 had obtained an order for ejectment on the 25tb June ])receding. 
■On the 25th March 1878, defendant No. 1 a])]died a second time for the ejectment of 
defendant No. 2, and while this matter was jiending the plaintiff endeavoured to obtain 
possession of the land, but was resisted by defendant No. 2. He thereupon instituted a 
charge of criminal trespass against the latter. This criminal proceeding was pending 
when, on the 14tli September 1878, defendant No. 1 obtained a second order for defendant 
No. 2’s ejectment. IJnder this order lie obtained pos.session of t he land, and also of the 
crop planted by defendant No. 2, which he sold to defendant No. li on tlie22nd September 
1878. On the 25th of the same month the plaintiffs charge of criminal trespass against 
defendant No. 2 w’as dismissed, on the ground that defendant No. 1 was in possession, 
and the plaintiff liad never obtained po.ssession under his pLiivhase. Defendant No. 1 
'Suhsequently let tlie land to defendant No. 4. Tlie plaintiff, alleging that three causes of 
action had accrued to him- viz. (i.) on the 12tli Novmnher 1877, the date of the sale to 
him (ii.) on the .'lOtli March 1878, when defendant No. 1 aj>plied a second time for the 
ejectment of defendant No. 2- and (iii ) on the 22nd Sejitembcr 1878, wlien defendant 
No. 1 took jHisse^sion of tlic land - sued defendants Nos. 1, 2, and 4, claiming (i.) pos- 
session of the land as against them all; (li ) mesne-profits h) way of daimiges for the 
year 1285 T^asli (Si'ptemher 1877 — Se ptember 1878), as against (iefi'ndanls Nos. 1 and 
2; (iii.) nH'sne-protits by way of damages for 128G Fasli (Seplember 1878- Seidernher 
1879), against defendants Nos. 1 and 5 ; and (iv.) mesne-i)rotits by way of damages for 
1287 Fasli (September 1 879 ' -Seidember 1880), amiin'sl defendants Nos. 1 and 4. Held 
by the Full lieneh (Mahinood, J., dissenting) that the Court o1 firstinslancehadpro- 
jx'Hy rejected the plaint, the .suit being' open to the objection lliat difl'etent causes of.s 
action against different defendants sejiarately bad been joined, for wbieb ]»rocedure no 
sanction w^as t^o bo found in the Code of (hvil Procedure.- -Narsingh Das r. Mangal 
Dubey, 1. L IF, 5 All. 1(18. fAiig. 20, 1882.] 


The ])lainfiffs having obtained a decree for the ]H).^se.s.sion of certain lands, and having 
received formal po.-^se^sion thereof, lirouglit a suit agaiin't 8G ])ers(>ns bolding distinct and 
separate tenures in those lands, on the allegations licit, “on the ])laintiffs attempting to 
measure the lands, and calling on the letiunls to ]»av rent, ten of the defendants, described 
as prodluitn- or headmen, fonimd a eouifnnation, ami gained over the other deftndanl.s with 
a view' to injure tlie jdaintiffs: that Uiroiigh their help and endeavour the remaining de- 
fendants failed to recognize the ])laint]ffs as landlords, and declined to pay any rent, or to 
allow them to measure tlie lands, driving away an aniin who went, to measure the lands 
on behalf of the ]i]aintiffs, and thereby preventing the plaintiff’s from evereising their pro- 
prietary rights; that the plaintiffs brought suits for rent against some of the defendants, 
and in tlioso suits the defendants denied tlie plaintiffs’ title as landlords, wliereu]ion the 
plaintiffs, si'eing the nc(;c.ssi ty of instituting a suit for declaring the defendants tenants 
of tlie land, withdew the suits for rent.” They stated tlicir cause of action to “ be tho 
defendants act of not recognizing ns as t heir landlords, and thereby ]>rpventing us exer- 
cising our pro]irietai\y rights in res])ect ol tlic land in suit, and not allowing us to make a 
measurement of that land, ami also wit hholdnng the payment of rent;” and pravod for a 
decree establishing tlicir j.roprietary riglit, and declaring the defendants to he their ten- 
ants. Held that there was but one and the same cause of action against all the defend- 
ants, viz., a eoYiibination to ki'cp the plaintiffs out of the enjoyment of the property they 
had purchased ; and that the suit was not multifarious within 's. 28 of the Civil Proeedure 
Code, also that the declaratory decree prayed for could bo made notwithstanding 

the plaintiffs might have asked for ]K)sse<sion of the lands.— Loke Noth Surma v. Keshab 
Ram Doss, 1. L. R., 13 Cal. 147. [April 19, 1880.] 


29. The plaintiflf may, at his option, join as parties to the same suit all Extending to 
Joinder of parties liable on ot’ any of the persons scv(*ral]y, or jointly and 
same contract. severally, liable on any one contract, including ’ 

parties to bills of exchange, hundis, and promissory notes. 

The draw'er and neceplor of bills of exebange e-an be joined as co-defendants in a 
suit brought by the liolcliT of such liilN. - Pestoujoe Eduljee Gurdur v, Mirza Mahomed 
Ally, I. L. R., 3 Cal. 541. [April 8, 1878.] 
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Reading ss. 28, 29, Jincl 32 of Act X. of 1877 together, that where an application is 
made under s. 32 for the addition of a person, whether as plaintiff or defendant, such 
person should, as a general rule, be added only where there are questions directly arising 
out of and incidental to the original causes of action, in which such person has an 
identity or community of interest with the original plaintiff or defendant. — Naraini Knar 
V. Durjan Kuar ; Naraini Kuar i>. Piarey Lall, I. L. R., 2 All. 738. [Feb. 2, 1880.] 


Extending to 
Provincial S. 
C. Courts. 


30 . Where there are numerous parties having the same interest in one 

One party may sue or de- one or more of such parties may, with the 

fend on behalf of all in same permission of the Court, sue or be sued, or may 
interest. defend, in such suit, on behalf of all parties so 

interested. But the Court shall in such cases give, at the plaintiff’s expense, 
notice of the institution of the suit to all such parties either by personal 
service or (if from the number of parties or any other cause such service ia 
not reasonably practicable) by public advertisement, as the Court in each 
case may direct. 


A DECREE against a karnavan of a Malabar tarwad, as such, is binding upon the 
members of that tarwad, though not parties to the suit, in the absence of fraud or collu- 
sion. A karnavan is not a mere trustee, nor do the rules of Courts of Equity as f.o the 
necessity of making cesfui que trusts parties to suits against trustees by strangers apply 
to the case of a karnavan and the members of the tarwad. Expl. 6 of s. 13, t'ivil 
Procedure (.’ode, is not limited to the case of a suit under s. 30, The members of a tarwad 
claim under a karnavan, suing as such, within the meaning of expl, 5 of s. 13. Status 
of karnavan discussed. — Varanakot Narayanan Namburi v. Varauakot Narayanan Nam- 
buri, I. L. K-m 2 Mad. 328. [Sep. 30, 1880.] 

If it is sought to make a decree in a suit binding on a Malabar tarwad, the procedure 
laid down in s. 30 should be followed if the mcml)ers are numerous. — Elayachanidathil 
Kombi Achen v. Keuatumkora Lakshmi Amma, I. L. R., 5 Mad. 201. [Mar, 8, 1881,] 

An order under s. 14, Act XX. of 1803, should be mandatory, and not prohibitory. 
Where a sacred book was kept at a temple, and was an object of veneration to the mem- 
bers of the sect entitled to worship tliere, held that a suit would lie under s. 14 of Act 
XX. of 1803, by some of the persons interested in the tein])le, to restrain the superin- 
tendent from removing the book to another i)lace, and that he should be directed to 
retain it as a portion of the furniture of the tem])le.— Bhurrum Siugh v. Kissen Singh, 
1. L. R., 7 Cal. 707. [July 14, 1881.] 

In a suit by tw'o of the worshippers at a certain mosque, instituted after having ob- 
tained the sanction of the Advocate-General under s. 539 of the Civil Procedure Code, 
against the mutawalli of the mosque, and two other persons to whom the mutavvalli 
had mortgaged i)art of the endowed pro]ierty to secure the re]>aymeut of a loan, it appear- 
ed that one of the mortgagees had sold some of tlio iviiqf propert}'^ in execution of a 
decree which he had olitained upon his mortgage, and the pro]ierty had been purchase^l by 
the other mortgagee. The plaintiffs pra}ed that the property })urchased might be declar- 
ed to be ivnqf ; that the sale in execution might be declared to be invalid ; that a 
mutawalli might be ap]jointcd by the Court ; and that the costs of doing the acts of the 
wnqf might be defrayed from the profits of the property belonging to the endowment. 
Meld that, so far as regarded that portion of the prayer which fell within the provisions o£ 
s. 539 of the Code, tlic plaintiffs were not entitled to sue, as they were not “ persons hav- 
ing a direct interest in the trust” within the moaning of the section, and that the suit 
should have been instituted under s. 14 of Act XX. of 18G3 after sanction obtained under 
8. 18. Held also that, though the plaintiffs might possibly have obtained leave to sue 
under s. 30 of the Code on behalf of themselves and the other persons attending the 
mosque, they, not having obtained Such lease, w'erenoi entitled to institute the suit for the 
purpose of obtaining the relief asked for in the other prayers of the plaint. The words, 
“ trustee, manager, or superintendent of a mosque,” &c , mentioned in Act XX. of 1803, 
mean the trustee, manager, or superintendent of a mosque, &c., to which the provisions of 
the Act are applicalile, not the trustee, &c., of any mosque. And such persons are those 
to whom the jirovisions of Reg. XIX. of 1810 were applicable. The mosques, &c., to 
which the provisions of that Regulation were applicable, W'ero mosques for the su[iport of 
which endowments had been granted in land by the Government of the country or by 
individuals, and tlie mosques, &c., to which the provisions of Act XX. of 1863 apply, are 
not any mosques, &c., but any mosque for the support of which endowments in land have 
been made by the Government or private individuals.— Jan. Ali v. Ram Nath Mundul, 
1. L. R., 8 Cal. 32. [Aug. 12, 1881.] 



57 


Sac. SO.] PARTIES, AND THEIR A PPEARANCES, Ac. 

A SiTBOBDiKATE Judge having permitted the junior widow of a Hindu to be made a 
party to the proceedings in execution of a decree obtained by the senior widow against a 
debtor of their deceased husband, the High Court declined to interfere under s. 622 of 
the Code of Civil Procedure. QutBre . — Whether s. 32 of the Code of Civil Procedure 
does not give a Court discretionary power to add parties after adjudication of the ques- 
tion raised in the suit P — Lingamm^il e. Venkatammal, I. L. R., 6 Mad. 227. [Jan. 6, 
1883.] 

% 

A SUIT by one or more creditors on behalf of other creditors cannot be entertained 
without the leave of the Court being obtained for its institution. Such leave crnnot be 
granted at the hearing. — Oriental Bank Corporation v. Gobind Lall Seal, I. L. R., 9 Cal. 
604. [Feb. 20, 1883.] 

A SHAREHOLDER of an undivided piece of land sued three of his co-sharers, who, he 
alleged, had trespassed on the land by building thereon, for restoration of the land to its 
original condition. The Court of first instance tried and determined the suit as brought 
and framed. The lower Appellate Court dismissed the suit on the ground that, there 
being many co-sharers, the plaintiff could not alone sue, and, under s. 30 of the Civil Pro- 
cedure Code, the suit was bad. Per Stuart, C.J. — That the lower Appellate Court was 
right in holding that s. 30 of the Civil Procedure Code ai)i)lied to the case, but that it 
was not right in dismissing the suit, but should have remanded it for the procedure pro- 
vided by that section. Also that the permission mentioned in s. 30 is express, and not 
constructive. Per Brodhurst, J. — That s. 30 was not ap])licable to the case, that section 
contemplating a case in which there are numerou.s parties, having the same interest in a suit, 
who are all before the Court, and all anxious to have the matter in dispute disposed of, but, 
in order 'to save trouble and expense, are desirous that one or more of them shall sue or 
defend on behalf of all in the same interest. Per Straight and Tyrrell, JJ. — That s. 30 
was not applicable to the case, the first i)art of that section im])lying that the plaintiff 
therein contemplated wishes to sue on behalf of other persons similarly interested in suing, 
they also wishing the same. — Hira Lai v. Bhairon, I. L, R., 5 All. 602. [June 1, 1883.] 

Four persons of the Chitpavan caste brought a suit in 1876, alleging that they and 
the members of their caste in common with certain other (pastes possessed the exclusive 
right of entry and worship in the sanctuary of a tem])le, and that the defendants, members 
of the Palshe caste, not being of the privileged cjistes, infringed that right in 1871 and 
thereafter by entering the sanctuary and performing worship therein. They prayed for a 
declaration of their right and an injunction restraining the defendants from interfering 
with it. Held that the plaintiffs could maintain the suit for the personal injury alleged 
to have been suffered by themselves by the pollution of their sanctuary, whether under the 
Civil Procedure Code of 1859 or that of 1877, s. 30 of the latter being merely regulative, 
not constitutive. Whether or not it could be contended that they and the defe'^idants so 
represented their respective castes that the decree in this suit should bind all members of 
the two castes, would be open to argument in any future case; but it might well be con- 
sistent with general principles to hold th.at certain judicial })roceodings takcu by or against 
a select number as representing a large edass might, if fairly and honestly conducted, bind 
or benefit the whole class.— Anandrav Bhikaji c. Shankar Daji, I. L. R., 7 Bom. 323. 
[June 13, 1883.] 

A LANDLORD having obtained a decree against the karnavan and senior anandravans 
of a Malabar tarwad, for the recovery of certain lands demised on perpetual lease to the 
tarwad, on the ground that the tenure was forfeited by the denial of the landlord’s title 
by the karnavan, the junior members of tlie tarwad sued t he parties to that decree to set 
aside the decree and also the forfeiture of the tenure, on the ground that the karnavan 
had acted improperly in denying the title of tlie landlord. It was found that the kama- 
van acted hond fide in denying his landlord’s title and in defending the suit. Held that 
the plaintiffs could not succeed. — Gopalan v. Valia Tamhuratti, I. L. R., 7 Mad. 87. 
[July 24, 1883.] 

The “Majlis Islamia or “ Muhammadan Association ” of Meerut instituted a suit in 
its own name by its secretary. Held that, as such Association had not, per se, any siatuE 
in law so to sue, the suit was not maintainable. ISemhle that, had such Association em- 
powered one or more of its number to act for it in the matter of the suit in the manner 
provided by s. 30 of the Civil Procedure Code, the permission mentioned in that section 
might have been granted. — Muhammadan Association of iSteerut r. Bakhshi Ram, 1. L, 
R., 6 All. 284. [Mar. 25, 1884.] 

The plaintiff sued to recover possession as ivvlwali of certain parcels of land, alleging^ 
that they were dedicated as wuqf, and that the profits were “ Jip])lied to the feeding of 
^yfarers and travellers, to lighting the mosque and shrine in the evening, and to meeting- 
the expenses of repeating prayers on the occasion of Id and Bakhrid, and that the said 

C. P. 8, 
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profits were never spent for personal purposes ” The plaintiff based her right to sue upon 
the fact that her deceased husband had been mutwali, and she prayed that the property in 
suit might be declared wuqf, and that certain alienations made by her step-son since her 
husband^s death might be set juside. ffeld that the trust to which the suit related was 
one partly for charitable and partly for religious purposes. As far as it related to the 
former, it was governed by s. 539 of the Civil Procedure Code, and if viewed in the light 
of the latter, by Act XX. of 18G3 ; and that tlic suit, not being properly framed in com- 
pliance with the provisions of either of those enactments, was not maintainable. Held, 
further, that even supposing the endowment alleged was neither a public charity within 
the moaning of s. 539 of the Civil Procedure Code, nor a religious endowment to which 
Act XX. of 18G3 applied, the plaintiff was not entitled to sue alone, as it was clear upon 
the face of the plaint that she was not alone interested in the subject-matter of the suit, 
and therefore that she could only sue on behalf of all who were so interested, having first 
obtained the leave of the Court, and otherwise complied wdth the provisions of s. 30 of the 
Civil Procedure Code.— Lutifunissa Bihi v. Nazirun Bibi, I. L. R., 11 Cal. 33. [Aug. 29, 
1884.] 

A LEGATEE cannot sue on behalf of himself and other legatees without an order of the 
Court obtained under s. 30 of the Civil Procedure Code enabling him so to sue. Where a 
legatee, a minor, sued in that form by her next friend without such an order, the next 
friend was held liable for costs on his adducing no evidence to show tliat the suit was for 
the benefit of the minor.— Geereeballa Dabee v. Chundor Kant Mookerjee, I. L. R., 11 
Cal. 213. [Mar. 10, 1885.] 

The rule of English Law that no action can ho maintained by one person against an- 
other for obstruction to a highway without proof of special damage should be enforced in 
British India as a rule of ‘‘ equity and good conscience.” S. 30 of the Code of Civil 
Procedure w^as not intended to allow individuals to sue on behalf of the general public, but 
to enable some of a class having special interests to represent the rest of the class. — 
Adamson v. Aruraugam, I. L. R., 9 Mad. 408. [July 12, 1880 ] 

A DECKEE having been obtained against the karnavan and senior anandravan of a 
Malabar tarwad, whereby the tarwad was dispossessed of certain land, the junior members of 
the tarwad, who had not been im])leaded in the suit, sued to recover the land. Held that 
the plairititfs were entitled to reeover u})on proof that the decree in the former suit was 
not substantially correct, and that they were not bound to prove malajides on the part of 
their karnavan in defending the former suit as a condition precedent to recovery. — Sridevi 
I). Kelu Eradi, I. L. R., 10 Mad. 79. [Oct. 12, 1880.J 

In 1849, the Board of Revenue, acting under Reg. XIX. of 1810, interfered in the 
management of the affairs of a temple. In a suit relating to the affairs of the temple 
instituted in 1878, it did not appear whether any transfer of property had been made 
under s. 4 of Act XX. of 1803, but it did appear that, in 1865, the Judge of Patna had 
appointed a manager of the temple. Held that the right of the Government officers to 
control the affairs of the temple had been sufficiently proved. 8. 14 of Act XX. of 1863 
is generally ajiplicable to all religious endowments, and while it, in one sense, restrains 
the ordinary Courts from dealing wiih cases against trustees of religious endowments, it 
gives special facilities for suits in the principal Civil (’ourts of the district by any of the 
persons interested in these endowments. Whether, considering the provisions 

of s. 30 of the Civil Procedure Code, the retention of s. 14 of Act XX. of 1863 is at all 
necessary ? 

3I> No suit shall be defeated by reason of the misjoinder of parties, 
Suit not to fail by reason and the Court may, in every suit, deal with the 
of misjoinder. matter in controversy so far as regards the rights 

and interests of the parties actually before it. 

Nothing in this section shall be deemed to enable plaintiffs to join in 
respect of distinct causes of action. 

In a suit instituted against six different parties, plaintiff prayed for kh^ possession 
of a four-anna share in a certain lot, or, in the alternative, for a decree for arrears of rent 
against the defendants, or such of the defendants as should, on inquiry, appear to be re- 
spectively liable. It appeared that plaintiff had been kept out of [wssossiou by one only of 
the six defendants, and that, if he w^is entitled to a decree for arrears of rent, another of 
the defendants wa.s liable for a portion only of such arrears. Held (with reference to 
Act X. of 1877, ss. 31 and 45) that the suit was not improperly framed ; that there was no 
objection to the prayer for alternative relief ; and that the suit should uot have been dis- 
missed for joinder of causes of action. — Janokinath Mookerjoe v. Ramrunjuu Chucker- 
hutty, 1. L. R., 4 Cal. 949. [Jan. 17, 1879.] 
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Two of the sons of a joint Mitakshara family, consisting of the father, three sons, 
»ind the widow and sons of a deceased son, and carrying on business in partnership, filed a 
suit on the 19th July 1880, upon a hatchitta, dated the 11th December 1876. No time 
was fixed for the payment of money, but the last payment made and entered by the de- 
fendant on the hatvkitta was dated 30th July 1877. On the 26th July, when the case 
came on for hearing, it was objected by the defendant that all the persons who sought to 
sue were not joined as plaintiffs. Thereupon, on the application of the original plaintiffs, 
the father and the third son, who were described the surviving partners of the deceased 
son, were added as plaintiffs, but not until the suit as against them was barred by limi- 
tation. Held that the Court had rightly exercised its discretion in adding the 3rd and 
4th plaintiffs to the record, although the suit was barred under s. 22 of the Limitation 
Act as against them. Held also that the claim of the original plaintiffs was likewise, in- 
asmuch as they could only enforce that claim in conjunction with the other pldntitts 
whose rights were barred under s. 22 of the Limitation Act. In actions of contracts it is 
the right of the defendant, if he takes the objection in proper time, to insist upon all 
persons with whom he has contracted being joined as plaintiffs, and if, after the objection 
has been raised, the plaintiff proceeds with the suit without taking proper steps to add 
the person or persons whose non-joinder lias been objected to, and the Court finds that 
the objection was well-founded, the suit must be dismissed. Baydonath Bag d. Grish 
Chuuder Boy (I. L. R., 3 Cal. 26) dissented from. Held^ further, that the suit would 
have been in time if all the plaintiffs had joined in the first instance. Per Curiam . — The 
words “prescribed period’* in s. 20 of the Limitation Act mean, not the period pre- 
scribed for the payment of the debt, but the prescribed jieriod of limitation. Tarany 
Churn Nundee v. Shaikh Abdoor Raliraan (2 C. L. R. 34<(>) doubted. There is no equity, 
but often much injustice, In allowing one joint contractor out of many to sue the defeud- 
ant, notwithstanding an objection duly made by the latter, and the Court has no right to 
allow one co-contractor to recover under such circumstances, though he may, no doubt, 
adjust the same which he recovers with his co-contractors. As between the members of 
a joint family any one or more may be authorized by the rest to aet as their agent or 
agents in any business-transaetion ; but when a joint family or any members of it carry 
on trade in partnership and contract with the outside ])u))lic in the course of that trade, 
they have no greater privileges than any other traders; if they are really partners, they 
must be bound by the same rule for enforcing their contrac,ts in Courts of law as the 
members of any other partnership. — Rarnsobuk u. Ram Lall Kooudoo, 8 C. L. R. 457. 
[Feb. 28, 1881.] 

The creditor of an insolvent, who had assigned all his property to trustees for 
the benefit of all his creditors generally, sued him for his debt, joining the trustees' 
as defendants on the ground tliat they had refused to register his claim. The trustees 
had refused to register the claim on the ground that the plaintiff had not applied for 
its registration within the time notified by them, and that he would not consent to 
abide by the order which the High Court might make on an ap]>lication by the trus- 
tees for its advice regarding the claims of creditors who, like the plaintiff, hafi applied 
for the registration of their claims after such time, but before tlie assets of the insol- 
vent had been distributed. The deed of trust empowered the trustees to distribute 
the assets of tlie insolvent after a certain time among the creditors who had preferred 
their claims within that time, and declared that they should not be liable for such di-'- 
tribution to creditors who had not preferred their claims within that time ; but it did 
not ornpower them to refuse to register claims made after that time, but before dis- 
tribution of the assets. Held that the trustees had been properly joined as defend- 
ants in such suit ; that their refusal to register the plaintiff’s claim gave him a cause 
of action against them ; and that, inasmuch as the plaintiff had applied for the registration 
of his claim before the distribution of the assets, the trustees had improperly refused to 
register it.—Ajudhia Nath v. Anaiit Das, I. L. R., 3 All. 799. [May 11, 1881.] 

A, B, C, and D, were the proprietors of a 2a. 13g. share in mauza E, and also of a 
2a. 13g. share in mauza F, both in the district of Bhagalpur. On the 19th September 
1872, A, B, C, and D, mortgaged their shares in E and F, together with property in the 
district of Tirhiit, to the plaintiff. On the 24th March 1873, A mortgag'ed his share in 
E and F to J. On the 13th November 1872, A and B mortgaged their shares in E to K. 
On the 25th March 1874, J obtained a decree on his mortgage, and the interests of A and 
B were purchased on the 5tli January 1875 by L. On the 17th April 1874, M, to whom 
the first mortgage had been assigned, obtained a decree, and attached the property mort- 
gaged. L objected that he had already purchased the interests of A, and on the objection 
being allowed, M instituted a suit against L for a declaration of priority, and obtained a 
decree on the 9th August 1876. In execution of this decree the property first mortgaged 
was sold on the 4th March 1878, and after satisfying the mortgage, a surplus of Rs. 7,664 
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remained. After the institution of the first suit, and before L’s purchase, the plaintiff 
instituted a suit upon his mortj^age in the Tirhut Court without having obtained leave 
to include that portion of the mortgaged property situate in the Bhagalpur district. On 
the 17th July 1874, a decree was made in this suit. On the 17th January 1877, K ob- 
tained a decree on his mortgage, and shares of A and B in E were sold, and purchased on 
the 3rd September 1877 by N. The plaintiff had his decree transferred for execution to 
the Bhagalpur Court, and he attached the surplus sale-proceeds and a la. 9g. share in E. 
This attachment was withdrawn on the objection of L, who drew out the surplus sale- 
proceeds. The share purchased by N was also released from attachment. The plaintiff 
now sued L, N, and the mortgagors for a declaration that his decree of the 17th July 
1874 affected the E property, to recover the surplus sale-proceeds from L, and in case the 
decree should not bo valid to the extent mentioned, for a decree declaring his prior lien 
on the property in E. It was contended for the defendants that the Tirhut Court had 
no jurisdiction in respect of the Bhagalpur property; that the suit was bad for multi- 
fariousness ; that certain persons, co-sharers with the plaintiff, should have been made 
parties ; and that the cause of action had been split. Held that the Tirhut Court had no 
jurisdiction in respect of the Bhagalpur property ; that the suit was not bad by reason of 
multifariousness; and that it was not necessary to make the plaintiff’s co -sharers parties, 
as he might be regarded as contracting on behalf of himself and the other members of the 
family as undisclosed principals. Held also that the (;ause of action had been split. — 
Biingsee Sing v. Soodist Lall, I. L. R., 7 Cal. 739. [Aug. 5, 1881.] 

By the memorandum and Articles of Association of the new Dhurumsey Poonjabhoy 
Spinning and Weaving Company, the plaintiff’s firm of M E and Co. were appointed 
agents of the Company for twenty -five years, and it was provided that they should have 
the general control and management of the Company. Cl. 98 of the Articles provided 
that the said firm, us sucii agent, should have full jiower and authority {inter alid) to 
appoint and to employ, in or for the purposes of the transaction and management of the 
affairs and business of the Company, such solicitors as they should think proper. An 
agreement, dated 2Gth August 1874, was also entered into between the Company and the 
partners in the firm of M F and Co,, their executors, administrators, and assigns, for the 
time being constituting the partnership firm of M H and Co., whereby it was agreed that 
the said firm should bo agents to the Company for twenty-five years to buy and sell, &c., 
and particularly to exercise all the powers contained in cl. 98 of the Articles of Associa- 
tion. Messrs. C and B were duly appointed solicitors to the Company, and acted as such 
for a considerable time. Merwanji iVamji, one of the members of the said firm of M F 
and Co., died in the middle of March 187G. The plaintiffs (;om})lained that G, one of the 
shareholders in the Company, became desirous of ousting the plaintiffs from the position 
of agents of the Company, and of becoming the managing director of the Company ; that, 
in July 1881, he procured his own election, and that of certain nominees of his, as direc- 
tors of the Company ; and, on the 8th August 1881, procured the passing of a resolution 
at a Board-meeting to the effect that as Messrs. C and B, the Comiiany’s solicitors, were 
also the solicitors of the agents, it was desirable, for the interests of the Company, that a 
change should be made, and that Messrs. H, C, and L, be appointed solicitors of the Com- 
pany. The plaintiffs alleged that the only object of passing the said resolution was to 
facilitate the design of G, of ousting the plaintiffs from their agency, and getting the 
management of the Company for himself ; that Messrs. H, C, and L, had been for a long 
time the solicitors of G, and had been advising him in his designs upon the Company and 
upon the plaintiffs, and they contended that tlic resolution was a breach of the contract 
between the Company and the plaintiffs and a violation of the Articles of Association of 
the Company. The plaintiffs sued G and two other directors of the Company, and the 
Company itself, and prayed for an injunction against the defendants to restrain them 
from committing any broach of the agreement of 26th August 1874, and in particular 
from carrying into effect the resolution appointing Messrs, H, C, and L as solicitors for 
the Company, and to restrain them from doing any thing inconsistent with the memo- 
randum and Articles of Association. The defendants contended that the contract of the 
26th August 1874 had been determined by the death of Merwanji Framji, and that the 
powers conferred on the agents by cl. 98 of tho Articles were, subject to the general 
powers of management, vested in Che directors by the Articles, and that the case was not 
one in which an injunction could be granted. Held that, having regard to the memo- 
randum and Articles of Association, the <;ontra<;t was that the firm of M F and Co. for 
the time being should he the agents of the Company for twenty-five years, and that 
tho right to sue on the contract by its nature survived to the plaintiffs after tho death 
of Merwanji Framji. Held also that there being no provision either in the Articles 
of Association or the agreement of 26th August 1874, that the power thereby conferred 
on the agents should be subject to the control or assent of tlie directors, there wm no right 
in the directori to interfere with tho agents in the exercise of their powers otherwise than 
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as representing the Company in virtue of their general powers of management. It being 
admitted that the conduct of the defendants would be supported by the Company in 
general meeting, owing to their having a preponderance of votes, held that, inasmuch as the 
Court would not, by a decree for specific performance or by iuj unction, compel the Com- 
pany to retain the plaintiffs in the confidential position of agents, it would not restrain 
the defendants or the Company from appointing a solicitor, which was only a violation of 
what was ancillary or incidental to the principal part of the contract, viz., the agreement 
that the plaintiffs should be the agents of the Company for tw'cnty-live years; and further, 
tenable, that on the merits of the case the Court would not interfere on behalf of the plaint- 
iffs. Counsel on behalf of the plaintiffs sought to obtain the injunction on the ground 
that the resolution of the 8th August 1881, appointing Messrs. H, C, and L solicitors of 
the Company, was contrary to the memorandum of Association, and, therefore, ultr'i vires ; 
and, in order that this point might be pressed against the defendants, it was proposed that 
the plaint should be ameudod by alleging a cause of action in two of the plaintiffs as 
shareholders, as well as a cause of action in all the plaintiffs as parties contracting with 
the Company. Held tliat, under the provisions of ss. 20 and 31 of the Civil Procedure 
Code (Act X. of 1877), the amendment could not be allowed. The plaintiffs, as share- 
holders and contractors, had not the same cause of action, by which words were meant not 
only the act complained of, but also the right violated by that act. Tke rights of the 
plaintiffs as contractors, alleged to be violated by the resolution, were rights given to them 
by their agreement ; but the rights of the plaintiffs as shareholders were rights secured to 
them by the Articles of Association.— Nasser wanji Merwanji Panday v. Gordon, I. L, 11,, 

6 Bom. 266. [Sep. 30, 1881.] 

32. The Court may, on or before the first hearing, upon the application Extending to 
Court may dismiss or add of either party, and on such terms as the Court I’rovincial S. 
parties. thinks just, order that the name of any party, 

■whether as plaintiff or as defendant, improperly joined, be struck out ; 

and the Court may at any time, either upon or without such application, 
and on such terms as the Court thinks just, order that any plaintifi' be made 
a defendant, or that any defendant be made a plaintifi’, and that the name of 
any person who ought to have been joined, whether as plaintifi’ or defendant, 
or whose presence before the Court may be necessary in orde.r to enable the 
Court efiectually and completely to adjudicate upon and settle all the ques- 
tions involved in the suit, be added. 

No person shall be added as a plaintiff, or as 
^ the next friend of a plaintifi^ without his own con- 
sent thereto. 

Any person on whose behalf a suit is instituted or defended under s. 30 

Parties to suits instituted niay apply to the Court to be made a party to 
or defended under section 30. such suit. 


All parties whose names are so added as defendants shall be served with 
Befendants added to bo a summons in manner hereinafter mentioned, and 

(subject to the provisions of the Indian Limitation 
Act, 1877, section 22) the proceedings as against them shall be deemed to 
have begun only on the service of such summons. 


Conduct of suit. 


The Court may give the conduct of the suit 
to such plaintiff as it deems proper. 


Plaintiff sued defendant for damages for slander of plaintiff’s sister. The Court, 
regarding the suit as defective for w^ant of parties, made plaintiff’s sister a co-plaintiff 
under s. 73 of Act VIll. of 1859. Held that the defect was one not to b© remedied 
under that section, and that as there was no right of suit in the plaintiff, the suit should 
have been dismissed.— Subbaiyar v. Kristuaiyar, I. L. K., 1 Mad. 383. [April 8, 1878.] 

In a suit by the purchaser of goods by sample against the vendors for damages, on 
the ground that the bulk did not correspond with the sample, the vendors applied, under 
Act X. of 1877, 8. 32, to add the vendor to them on the same samples of the goods as a 
defendant, alleging that the question between the plaintiffs and themselves was the same as 


e 
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that between themselves and their vendor. Held, refusing the application, that the plaint* 
iffs “ ought not to have the vendor to the defendants made a party to the suit, and that 
his presence was not necessary in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the suit/’ — Mahomed iiadshah v. 
Nicol h'leming, I. L. Jt,, 4 Cal. 855. [July 1, 1878.J 

B AND N, the mortgagees of a mehal, granted the mortgagors a lease of the mehal, 
the mortgagors agreeing to pay the mortgagees a certain rent half-yearly on account of 
the right they held in equal shares, and that, in default of payment of such rent, “ the 
mortgagees ’’ should be entitled to sue for payment. The mortgagors having made 
default in payment of the rent, and N refusing to join in a suit against the mortgagors 
to enforce payment, B sued them alone for a moiety of the rent due. The Bevenue 
Court of first instance held, with reference to Act XVIll. of 1873, s. 10(j, that B could 
not sue separately, ife/d by the High Court that the order of the Bevenue Court of 
first appeal, directing {inter alia) that the Court of first instance should re-try the suit 
after making N a defendant m the suit, was not illegal, notwithstanding that the provi- 
sion of Act X. of 1877, s. 32, were not made applicable to the procedure of the lie venue 
Courts by Act XVill. of 1873. — Sliib Gopal v. Baldeo ISahai, 1. L. li., 2 All. 204. 
[April 15, 1879.] 

A SUED as only son and heir of his father B. C, the widow of B, having, with th& 
concurrence of A, taken out letters of administration of B’s estate, was, on the applica- 
tion of A at the hearing of the suit, made a co-plaintitf under s. 32 of the Civil Broco- 
dure Code. Held that C ought not to have been joined as a plaintiff in the suit, inas- 
much as A has no right at all to sue. 8. 32, as far as the addition of plaintiff's is concern- 
ed, only applies to those cases in which the original i>arty who brought the suit has some 
title to sue. Fer Bontifex, J. — The power given by s. 27 of the Code ought to bo exer- 
cised before the first hearing of the case. Held also that s. 2 of Act XXVll. of 1800 
prohibited A from suing alone, for although he was, no doubt, beneficially entitled ta 
recover it, yet there was no vexatious or fraudulent withholding of the debt within the 
meaning of that section. Per Garth, C.J. — A debt cannot bo said to be “ vexaliously 
withheld’’ within the meaning of that section sinijily because the debtor omits to pay 
it. — Chunder Coomar Boy o. Gocool Chunder Bhuttacharjee, i. L. B., G Cal. 370. [Aug. 
29, 1879.j 

S SUED N and B jointly and severally^ for certain moneys. The Court of first in- 
stance gave 8 a decree for suen moneys against N, and dismissed the suit against B. N 
appealed from the decree of the Court of first instance, but 8 did not a]>peal from it. 
The Appellate Court, at the fii.^t hearing of M’s ai>i>eal, made B a respondent, the period 
allowed by law^ for 8 to have preferred an appeal having then expired, and eventually 
reversed the decree of the Court of first instance, disiiiissing the suit as against M, and 
giving 8 a decree against B. Held that, although the Appellate Court was competent to 
make B a party to the appeal under ss. 32 and 582 of Act X. of 1877, yet it was not 
competent, with reference to s. 22 of Act XV. of 1877, to give 8 a decree against B, the 
former not having appealed from the decree of the Court of first instance within the 
time allowed by law. — Baujit bing v. 8heo Prasad Bam and another, 1. L, B., 2 Ail. 487. 
[Mov. 17, 1879.] 

Held, reading ss. 28, 29, and 32 of Act X. of 1877 together, that, where an applica- 
tion is made under s. 32 for the addition of a person, whether as plaintiff or defendant, 
such person should, as a general rule, be added only where there are questions directly 
arising out of and incidental to the original cause of action, in which such person has an 
identity of community of interest with the original plaintiff' or defendant. Two suitsr 
against K for possession of the property of B, deceased, were instituted iii the Court of 
the 8ubordinate Judge by parlies claiming adversely to one another as heirs to B. The 
Subordinate Judge, on the applications of the plaintiffs in these suits, under s. 32 of Act 
X. of 1877, added the plainiills in the first suit as defendants in the second, and the 
plaintiffs in the second suit as defendants in the first. Held on appeal by the defendant 
K from the orders of the 8ubordiiiaLe Judge, applying the rule slated above, that such 
addition of parties, not being necessary to enable the 8ubordniato Judge “ effectually and 
completely to adjudicate upon and settle all the questions involved in the suit,” were not 
proper. The principles on which s. 73 of Act Vill. of 185‘J should bo interpreted enuu- 
ciated by 8ir Barnes Peacock in Jaygobind Hass v. Gauri Pershad 8haha (7 W. B. 222), 
Baja Bam Tewari y. Lachmaii Porsliad (8 W. B. 15), and Ahmad Hussain v. Khodeja 
(10 W. B. 3iG ; 3 B. L. B., A. C., 28) ; and the remarks of Puntifex, J., in Muhammad 
Badshah v. Micol Pleming (1. L, B., 4 Gal. 355), followed and applied. — Maruiui Kuar 
v, Hurja«n Kuar ; Maraini Kuar v, Piarey Ball, 1. L. B., 2 All. 738. [Feb. 2, i880.J 
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Tn a suit for the partition of joint family property, the mort<^agees of the right, title, 

interest of the plaintiff, applied under Act X. of 1877, s. 32, to be added as parties. 
jffeld that their presence was not necessary in order “ to enable the Court effectually and 
completely to adjudicate and settle all the questions involved in the suit "" within the 
meaning of s. 32. Held also that that section does not contemplate any application to 
the Court by the person proposed to be added. — Mohindrobhoosun Biswas Shoshee- 
hhoosun Biswas, I. L. R., 6 Cal. 882. [April 8, 1880.] 

An order refusing an application under Act X. of 1877, a. 82, by a person to be added 
ms a defendant in a suit, is not applicable. — Karman Bibi ». Misri Lai, I. L. B., 2 All. 904. 
[May 27, 1880.] 

A PERSON alleged to be a lunatic, though not found so under Act XXV. of 18.S8, may 
mppear either by vakil or in-person. Under s. 32 of the Code of Civil Procedure no 
person can be added as a plaintiff unless he has previously consented thereto ; and if a 
person objects to be added as a plaintiff, tho proper course is to make him a defendant. — 
lima Sundari Uasi v. Ttamji Haidar, I. L. K»., 7 Cal. 242. [Mar. 7, 1881.] 

In a suit for rent, where the defendant alleged that a person not on the record had a 
joint interest with the plaintiff in tho })roperty in respect of which the rent was due, held, 
where tho plaintiff disputed this, and objected to such course being taken, that it was im- 
proper to add such person as co-plaintiff, and that, if added at all, it should bo as defend- 
ant, in order that the issue betw^eeu him and the plaintiff might he properly tried. Held 
also that in such a case an appeal lies under s. 591 of the Civil Procedure Code. — Googlee 
8ahoo r. Prom Lall Sahoo, 1. L. R., 7 ('al. 148. [April 21, 1881.] 

In a suit for rent at enhanced rate brought by all the shareholders in the estate the 
rent of which it was sought to enhance, it appeared tliat the nolice of enhancement issued 
under s. 14 of Act VITI. (B.C.) of 1869 had been issued at the instance of some only of the 
persons entitled to the rent. Held^ by Garth, C J., and Pontifox and Mitter, JJ. (Morris 
and McDonell, J J., dissentienlihus), that the suit would lie. Fre Garth, C-J. — The right 
to enhance rent from time to time as occasion arises is one of those incidents of tho con- 
tract which the landlords or any of them have a right to enfor(;e. Where some of tho 
co-sharers refused to join in a suit to enforce such right, the co-sharers desirous of bring- 
ing the suit may do so under s. 32 of the Civil Procedure Code (A(;t X. of 1877), making 
tho recusant co-sharers defendants. Per Morris and McDonoll, JJ. — A suit cannot be 
brought by a co-sharer in ac-tual separate receipt of a share of the rent for enhanced rent 
of his share, though notice bo served in res]>ect of the whole rent, and all the co-sharers 
be made parties to tho suit. Nor will a suit for arrears of rent at enhanced rate, brought 
by all the shareholders, lie where the notice of enhancement under s. 14 of Act Vfll. 
(B.C.) of 1869 has been issued at the instance of some only of the persons entitled to the 
rent. Per Garth, C.J. — Tliose persons who are entitled to sue as landlords have also tho 
right under s. 14 of Aet Vlll. (B.C.) of 18(59 to give the necessary previous notice. 
Per Morris, J. — The person to whom the rent is payable must, where more persons than 
one are entitled to receive the rent, signify all such persons. — Chuni Singh r. Hira 
Mahata, 9 C. L. R. 37. [Juno ]7, 1881.] 

The words in para. 1 of s. 53 of the Code of Civil Procedure (Act X. of 1877), 
at or before tho first hearing,” are merely directory and not mandatory, and therefore 
a plaintiff may, subsequently to the “ first hearing,” amend his plaint, provided such 
amendment does not alter the original character of his suit. The plaintiffs (mortgagors) 
in a suit against their mortgagees sought only for production of the mortgage-deed or 
for an acc,ount, although the averments in the plaint warranted a prayer for redemption. 
Subsequently to the first hearing of the suit they applied to be allowed to amend the 
plaint by adding a prayer for redemption. Held that tho provisions of s. 53 of the Civil 
Procedure Code (Act X. of 1877) did not preclude the Court from permitting the amend- 
ment to be made. It, is competent to a Court, at any time before passing a decree, to 
frame an additional issue embracing a matter not included in the plaint (provided it be 
not inconsistent with it), or in the written statement, but which may appear upon the 
allegations made on oath by the parties, or by any person present on their behalf, or 
made by the pleaders of such parties or persons. S. 34 of the Civil Procedure Code (Act 
X. of 1877) limits the time within which a defendant may object for want of parties, but 
it docs not so limit the right of the plaintiff to add parties. In some cases s. 34 would 
not prevent even a defendant from objecting to the want of a party after the first hear- 

^*.9'., where after the first hearing and before decree a co-parcener or remainderman 
or reversioner is horn, or where a wmrnan who is a i)arty is married to a man who is not 
a party to the suit. Tho objection did not exist at or before the first liearing, and there- 
fore could not have been made or waived by the defendant ; and if he made it at the 
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earliest opportunity after it came into existence, he would have satisfied the spirit of 
s. 34. — Modhe (E. and N.) v. Dongre (8.), I. L. E., 5 Bora. 609. [Aug. 2, 1881.] 

The object of s. 82, which enables a Court to add parties whose presence before the 
Court may be necessary to enable the Court effectually and completely to adjudicate upon 
and settle all the questions involved in the suit, is to enable the Court to try and deter- 
mine, once for all, material questions common to the parties, and to third parties, and not 
merely questions between the parties to the suit. — Vydianadayyan v, Sitaram^lyyan, 
I. L. E., 5 Mad. 62. [Oct. 24, 1881.] 

The plaintiffs brought a suit to recover certain sums of money from the defendants, 
due to them under certain contracts which they alleged had been entered into by them- 
selves and one A I) as agent of the defendants^ and asked for an account. The defend- 
ants, in their written statement, contended that there was no privity of contract betwcoa 
themselves and the plaintiffs, and denied the alleged agency of A D. The plaintiffs, before 
the hearing, applied to the Court to have A I) added as a party-defendant under ss. 28 and 
32 of Act X. of 1877, asking to be allowed to amend their plaint so as to pray for relief 
in the alternative against the original defendants or the said A B, or both against the 
original defendants and the said A I). Mefd that, under s. 28, they were entitled to the 
order on the authority of the case of Child v. Stenning (L. E , 5 Ch. D. 695). — Buddree 
Doss V. Hoare, Miller, and Co., I. L. E., 8 CaL 170. [Dec. 15, 1881.] 

The Secretary of State is not a necessary party to a suit to set aside a sale for arrears 
of revenue, but the Government have such interest as would, on their apjjlication, entitle 
them to bo made a party. S. 424 of the Civil Procedure Code does not preclude a Court 
from adding the Secretary of State as a necessary party under s, 32 of the Code. — Bal 
Mokoond Lall v. Jirjudhun Eoy, I. L. E., 9 Cal. 271. [June 23, 1882.] 

Dheing the hearing of a suit for recovery of immoveable property it appeared from 
the evidence and certain documents put in that the plaintiff had mortgaged his right, 
title, and interest to a third person, by whom the suit was practically being carried on. 
On an application by the defendant for the mortgagee to be added as a party-defendant 
under the provisions of s. 32 of the Civil Procedure Code, the Court directed a rule to 
issue, calling on him to show cause why he should not be added as a party-defendant or 
give security for costs. The rule w'as not applied for on petition or affidavit, and sot out 
no grounds for the application at all. On an objection taken by the mortgagee at the 
hearing of the rule, held that the grounds should have been stated on affidavit or have 
appeared on the face of the rule, and that the mortgagee w^as entitled to know wffiat he 
had to answer, and consequently, the rule being informal, it was discharged with costs. — 
Eamnarain Kallia Monee Bibee, and Eamnarain Kallia v. Gopal Doss Sing, I. L. E., 
9 Cal. 735. [ Fob. 22, 1883.] 

The plaintiff in a partnership-suit, to which there were t wen ty-one defendants, applied 
to the Court for leave to withdraw the suit, or that the suit might be dismissed. Ten of the 
defendants supported the plaintiff’s application. Two of the defendants objected, and 
applied, under s. 32 of the Civil Procedure Code (Act X. of 1877), that they might be 
made plaintiffs, and that the plaintiff might be made a defendant. The Court granted 
their a])plication. — Edulji Muncherji M^acha v. Vullebhoy Khanbhoy, I. L. E., 7 Bom. 
167. [Mar. 1, 1883.] 

V SUED his brothers for his share of the estate of their deceased father, the father 
and sons being divided. V having been transjjorted for life, his sons applied to be 
made plaintiff’s in the suit on the ground that they had a joint interest with their father 
in their grandfather’s estate. Held that, under the circumstances, the application was 
properly granted. — Narakka v. Niirayana, I. L. E., 6 Mad. 331. [Mar. 2, 1883.] 

A SUED V and S to establish his right to attach a certain house in execution of a 
decree obtained by him in a previous suit. In their written statement the defendants 
alleged that A had obtained the decree in question by fraud. Shortly before the present 
suit, y had mortgaged the house to H for Es. 33,000. About three weeks after the suit 
had been filed, H advanced a further sum of Es. 6,000 to Y on the same security, and on 
the same day (12th December 1881) entered into an agreement with Y, by which he 
agreed to buy the bouse for Es. 45,000, the sale to be completed immediately after the 
decision of the present suit. The agreement provided that Y should defend the suit : 
but, if the result of the suit should be to establish the plaintiff’s right to seize the house 
in execution, then that H should be at liberty to cancel the contract of sale. Subse- 
(Juently Y wrote to H, declaring his intention of abandoning his defence. H thereupon 
applied to bo made a defendant to the suit, in order to protect the house from the plaint- 
iff. Held that H was entitled to he made a party under ss. 32 and 372 of the Civil 
Procedure Code (Act XIY. of 1882). Held also that the agreement of 12th December 
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amounted to an absolute sale, by V to II, of the ecjuity of redemption of the house ia 
question aud that it was not ehampertous. — Alimedbhoy Ilubibhoy 2 ?. Vulleebhoy Cas- 
Bumbhoy, I. L. It., 8 Bom. 323. [May 5, 188 1.] 

Although a Court is bound by s 3G8 of the Code of Civil Procedure to place on 
the record the name of the person alle.L^ed by the Jij)]»eliant to be the le^nxl representative 
of a deceased respondent, iieverLiioless, \^liere a person, oilier than tlio person allet^ed by 
the appellant to be such representative, elumis, on ;;ood jirvma fade ;^^rounds, to be the 
representative of the deceased respondent, and l^n* interests of the ])erson entitled to the 
estate of the deceased may be prejudiced, the ('onrt slumld, under s. 32 of the Code of 
Civil Procedure, proceed to make sncli claimant also a party to the appeal. — Atliiiippa v. 

Ayanna, I. L. It., 8 Mad. 300. [Oct. 2U, IbSt. j 

There is no power in the Code of Civil Procedure (Act XIV. of 1882) to make a 
party to the suit a co-appcllant. Ss. 32 and 582 of the Code .irive to an Ap}»ellate Court 
power only to strike out the name of a ]>avty, or to direct neu parties to be added to the 
suit, whether as plaintiffs or deleudants. — \ asudev Balkrishna r. 8alubai, I. L. R., 10 
Bom. 227. [Sep. 7, 1885.] 

A Court may, in the exercise of its discretion under s. 32 of the Civil Procedure 
Code, add a party to a suit upon his ov\n applicalion.-- Itabbaba Khaiium v. Noor Jehaii 
Begum a/ta-f Barlim Shahiba, I. L. R., 13 Cal. 90. (Mar. 12, 188G.] 

An order rejecting an application under s. 32 of the Civil Procedure Code to be mad© 
a party to a suit is not appealable under cl. 2, s. 588. — AbirunLssa Khatoon v. Komu- 
runiiissa Khatoon, I. L. R., 13 Cal. 100. [April 13, 1886.] 

A MITTA held by tenants in common was sold for arrears of revenue at a time whoa 
the owners of a moiety thereof were minors. In a suit brought by the mother of those 
minors on their behalf against the Collector to set aside the sale, the District Court held 
that Reg. X. of 1831, s. 2, alisolutoly debarred the Collector from selling the estate of the 
minors during their minority, and set aside the sale so far as their interests were concern- 
ed. ITe/d, on apjieal, that the minors not being sole y>roprietors, their estate was not one 
of which the Court of IVards could assume llie iiiaiiageiuent, and, therefore, s. 2 of Reg. 

X. of 1831 did not affect the sale. In the above-mentioned suit the plaintiffs impleaded 
also tlio other previous owuers, of whom one was the purchaser at the sale. Two others, 
in their written statement, yileaded that the purchase had been made in fraud of their 
rights, and claimed to be still euliMed to their sliures in the milta on the ground that the 
purchaser must be held to have ])urchased for their benefit (Indian Trusts Act, 1882, s. 00). 

They further claimed that, sliould the sale be sot aside so tar as the plaintiffs’ interests were 
concerned, the sale of their interests also slionld be held to be null and void. Before the 
suit came on for hearing tlie District Judge, -veo Mo/fi, ordered that these two defendants 
should l)e made plaintiffs in the suit under s. 32 of llie Code of Civil Procedure. At the 
date when this order was made, tlio claim of these defendants, had they sued to set aside 
the sale in their own interest, was barred by limitation, /frdd that the order was illegal. 

— Krishna v. Mekaniperuina, I. L. R., 10 Mad. 4-1. [April IB, 188G.] 

33. Where a defendant is added, the plaint, if previously filed, shall, Extending to 
Where defendant added, unless the Court direct otherwise, be amended 
plaintiff to amend. manner as may be necessary, and an amended 

copy of the summons shall be served on the now defendant and the original 
defendants. 


34. All objections for want of parties, or for joinder of parties who 

Time for taking objections no interest in the suit, or for misjoinder aa 

as to non-joinder or mis- co-plaintills or co-defendants, shall be taken at the 
joinder. ^ earliest possible oyiportunity, and in all cases be- 

fore the first hearing ; and any such objection not so taken shall be deemed 
to have been waived by the defendant. 


« t 1 of P. 53 of the Code of (fivil Procedure (Act X. of 1877), 

fnL hearing,” are merely diroeUuy and not mandatory, and there- 

ciinU ^ ^ may, subsequently to the “ first liearing,” amend his plaint, provided 
V original chariicter of his suit. The plaintiffs 

against their mortgagees sought only for production of the 
luorigage-aeea or for an account, although the averments in the plaint warranted 

C. P. 0. 


Ditto* 
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Extending to 

' ‘ ‘ s. 


Ditto. 


a prayer for redemption. Siilisequently to the lirRt hearing of the suit they applied 
to be allowed to amend the plaint by adding a prayer for redemption. Held that the 
provisions of s. 53 of the (>ivil Procedure Code (Act X. of 1877) did not preclude 
the Court from permitting the amendment to be made. It is competent to a Court, 
at any time before passing a decree, to frame an additional issue embracing a matter 
not included in the plaint (provided it be not inconsistent with it), or in the written 
statement, but which may ai^pear ui)on tlie allegations made on oath by the parties, or by 
any person present on their behalf, or made by the ]ileaders of such parties or persons. 
S. 34 of the Civil Pro(;edure Code (Act X. of 1877) limits the time within which a defend- 
ant may object for want of parties, but it does not so limit the right of the plaintiff to 
add parties. In some cases s. 34 would not ]trevent even a defendant from objecting to 
the w'ant of a party after the first hearing, e where after the first hearing and before 
decree a co-parcener or remainderman or reversioner is born, or wdiere a w'oraan (who is 
a party) is married to a man who is not a party to the suit. The objection did not exist 
at or before the first hearing, and therefore (^ould not have been made or waived by the 
defendant ; and if he made it at the earliest opportunity after it came into existence, he 
would liave satisfied the spirit of s. 34. — Modhe (R. and N.) v. Donger (S.), I. L. R., 5 
Bom. 609. [Aug. 2, 1881.] 

36. When there are more plan tiffs than one, any one or more of them' 

Each of several plaintiflfs "'“‘y authorizfid by any other of them to appear, 
or defendants may authorii'.e plead, or act for such other in any proceeding 
any other to appear, &c., for under this Code: and in like manner, when there 

are more defendants than one, any one or more of 
them may he authorized hy any other of them to appear, plead, or act for 
such other in any such proceeding. 

Authority to be in writing, The authority shall be in writing signed by 

signed and filed. the party giving it, and shall be filed in Court. 

Recognized Agents and rieaders* 

36. Any appearance, application, or act in or to any Court, required 

Appearances, , may be “uthoriz(‘(l liy law to be made or done by a party 
in person, by recognized to a suit or appeal in siicli Court, may, except when 
agent, or by pleader. therewise expressly provided by any law for the 

time being in force, be made or done by the party in person, or by his recog- 
nized agent, or by a pleader duly appointed to act on his behalf : 

Provided that any such appearance shall be made by the party in per- 
son, if the Court so direct. 


None but barristers and al tornevs have a legal right to practise in the Bombay Court 
of Small Cau.ses. Noitlicr ss. 2 and 36 of the Code of Cdvil Procedure (Act No. XIV. of 
1882), nor ss. 38 and 76 of the Presidency Small Cause (’ourts Act (No. XV. of 1882), 
give the ])leaders of the Bombay Higdi Court that riglil. The provisions of s. 47 of Reg. 
il. of 1827, authorizing ]*orsons holding .v,7.;oo/.v from the High Court to practise in the 
Mofussil Courts, are still in force. Per Baylcy, est, Pinlioy, and Latham, JJ.— S. 2 of 
the Code of (dvil Procedure, 1882, does not give every ])leader a title to appear and plead ; 
it only enacts that pleader means every person entitled to appear and plead for another 
in Court, and includes an advocate, a vahll^ and an attorney of a High Court. Conse- 
quently, if pleaders or milcils, who are the same class of practitioners, arc not entitled by 
law to appear or plead for another in Court, the definition of ‘ pleader’ gives them no new 
right or status. The words in s. 3(^of the Code of Civil Procedure (Act XT V. of 1 882), ‘‘ by 
a pleader duly appointed to act on his behalf,” do not simply mean a person duly appointed 
by the party in the suit, but a pleader duly appointed according to law regarding jileaders 
in force in the particular Court.— /» re Pleaders of the High Court, I. L. R., 8 Bom. 
105. [Dec. 14, 1883.] 


37. The recognized 

Recognised agent. 


agents of parties hy whom such appearances, 
applications, and acts, may be made or done, 
are — 
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ids persons holding general powers of-attorncy from parties not resident 
’ '■ within the local limits of the jurisdiction of the 

attoraey^from 'partios'ou^'of Court within which limits the appearance, appli- 
jurisdiction. cation, or act, is made or done, authorizing tiHua 

to make and do such appearances, applications, and acts on behalf of sucb 

parties , » i* i • • • 

(6) mukhtiirs duly certificated under any law for the time being ip 

force, and holding special powers-of-attorncy author- 
Certificated mukht^ra. . ^ behalf of their principals, 

such acts as may legally be done by inukhtars j 

((•\ persons carrying on trade or business for and in the names pf parties 

, not resident within the local limits of the jurisdic- 

or burneLTo7T.arL?ourot tioii of the Court within which limits the appear- 
jurisdiction. ance, application, or act, is made or done, in mat- 

ters connected with such trade or business only, where no other agent is 
expressly authorized to make and do such appearances, applications, and acts. 

Nothing in the former part of this section applies to the territories now 
4 . ■ D administered respectively by the Lieutenant-Go- 
j^b,^OLi'?hrand '^Central Pro- verior of the Panjah and the Chief Commissioners 

vince.s. of Oudh and the Central Provinces j but in those 

territories the recognized agents of parties by whom such appearances, ap- 
plications, and acts, may be made and done, shall be such persons as the 
Local Coveriimeiit may, from time to time, by notification in the otHcial 
Gazette, declare in this behalf. 

To satisfy the conditions of s. 7G of the Civil Procedure Code (Art X. of 1877) as to 
service of summons on an a.i^ent, there must be a })erson residin.t; without the local juris- 
diction, but carry in|^ on Imsiness or \^ork within those limits by a manaj^er or agent, and 
sued on account of sucli w'ork — that is, business either actually itself carried on by tlie 
agent or manager, or forming ])art of the business in the seiise of a connected course of 
transactions to the mariagciuent of \\liicli lie lias been duly appointed. 7t> and .17, cL 
e, are to be construed together, and are int(*nded to carry out the same sclieme of relid', 
which rests upon the idea that where an agent has boon put forward substantially to take 
the place of his principal wdtliiu a ]airticLilar jiuMsdi<‘tion, bo sliould take the place of such 
principal (at ibc option of any person who has dealt Avitli him) in any legal proceedings 
that may arise out of the business or work in which the agent has lieen virtually a local 
principal. The manager or agent contem]dated by the Code is one who has an iuitiati\e 
and independent discrelion, albeit subject possibly to princijdes and general orders pre- 
scribed for liis guidance. A mere servant employed to carry out orders or to execute a 
particular commission, or a factor or common agent who is not identified with fhe firm for 
which he acts, is not smdi an agent. The linn of (haiiesh Lull Sooiider Lall carried on 
business at Agra. It had no place of business in Pumbu} , but it employed G as its agent 
in Bombay in certain dealings wliicli it bad with the plaintiff. The letters and telegrams 
of the firm to G were sent to the plaintiff’s ]>laee of business, or addressed to G as au 
individual, not in the name of the firm. G did not himself initiate any Imsine'^s, or in 
any way stand between liis em})loyer’s firm and the jilaintiff. Jlc/d that G was not the 
defendant’s manager or agent within the meaning of the (dvil Procedure Code, s. 70, and 
that, in an action against the defendants, service of summons upon him was not due ser- 
vice. G in particular instances drew liundis on ilie firm of Gaiiesli Jiall Soonder Lall, 
which that firm duly accepted and paid. Meld that he might reasonably be deemed their 
agent or manager for this particular kind of business, if for no other ; and service on him 
might probably suffice in the case of a plaintiff suing on blind i-transactious as with the 
firm through him. Service unduly made under s. 70 does not become effectual by reason 
of the fact of such service being subsequently notified to the parties really interested as 
defendants. ISemhle . — Service duly effeded under s, 70 is effectual without reference to 
the circumstance of its lieing or not being communicated to the real defendants. — Gocul- 
das Bwarkadas y. Ganeshlal Halasroy, I. L. li., 4 Bom. 410. [June 22, 1880.] 

The term ‘ non-resident’ in s. 87, cl. a, of the Code of Civil Procedure (Act X. of 1877), 
covers every absence w liich may reasonably be supposed to have been within the contem- 
plation of the Legislature in using that term ; thus, where a Marwadi had resided for 
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Ditto. 


itto. 


Ditto. 


forty years at Pen, and had also a place of business there, hut who had gone to his native 
country to get his sisters married, and had been absent upwards of four montlis, it was 
held that he was ‘non-resident’ within the local limits of the jurisdiction of the Pou 
Court, and that a person holding a general power-of-attorney from him was a recognized 
agent within the meaning of the seijtion. — Ramchaudra Sakharam v. Keshav Durgaji, 
I. L. R., 6 Bom. 100. [Dec. 12, 1881.] 

A SUIT was brought by the Political Agent, Southern Maratha Country, as adminis- 
trator of the estate of the Chief of Mudhol, who was described in the plaint as being nine- 
teen years of age, to eject the defendants from certain lands, belonging to the Chief, 
situated in the J^tara Ibstrict. The defendants raised a preliminary objection to tlie insti- 
tution of the suit by the Political Agent, on the ground that he was neither a certificated 
guardian of the Chief under the Bombay Minors’ Act (XX. of 1864), nor a recognized agent 
within the meaning of s. 37 of the Civil Procedure Code. Held that the appoint- 
ment, by Government, of the Political Agent to manage the estate of the Chief of Mudhol 
during a certain period could not give him the ]) 0 '^ition contcm]>latcd by the Bombay 
Minors’ Act (XX. of 1864). With regard to ])r()])crlv in British India,, he had no authority 
to sue on behalf of the minor, without obtaining a certificate of administration under the 
Act. also that the Political Agent was not a “ recognized tigenl ” of the Chief of 

Mudhol within the mi'aning of s. 37, cl. c of the Code of (’ivil Procedure. Held also 
that the irregularity of the Politi(;al Agent’s suing for the Chief, without authority, 
was one alTectiug the merits of the case, tliongh nut tlii' jurisdiction of the (/onrt. If tho 
Political Agent was not pro]K*rly repre.senting the ('liicf, he had no merits, no right a.s 
against the defendants. The District .lodge was, tln'rofore, right in reversing the decrees 
of the first Court, s. 578 of the Code of (.h\il J’rocedure liaving no ap])lication to tho pre- 
sent case. — Veiikatniv Raje Ghorpado c. Madhavar Ramchaudra, I. L. R., 11 Bom. 53. 
[July 28, 1886. J 

38. Processes served on the rccogniziul agent of a party to a suit or 
Service of process on re- appeal shall lu‘ a.s (dlectiial as if the same has l)een 

cognized agent. served on the party in person, unless the Court 

oth(‘rwise din'cts. 

The provisions of this 0od(* for the service of process on a party to a 
suit shall apply to the service of process on his recognized agent. 

39. The appointriK'iit of a pleader to make or do any appearance, ap- 
plication, or act as aforesaid, shall lie in writing, 
and such appointment shall lie tiled in Court. 

When so tiled, it shall he consideied to he in force until revoked with 
the leave of the Court, by a xvriting signed hy the client and tiled in Court, 
or until tho climit or the pleader dies, or all proceedings in the suit are 
ended so far as regards the cliiuit. 

No advocate of any High Court estahlislied hy Royal Charter shall be 
required to present any document empowering him to act. 

40. Proc( ;sses served on the pleader of any jiarty, or left at the office 
Service of process on or ordinary residence of such ph^ader, relative to a 

pleader. or appeal, and whether the same he for the 

personal appearance of the party or not, sliall he presumed to he duly com- 
municated and made known to the party whom the pleader represents j and, 
unless the Court otherwise directs, shall he as effectual for all purposes in 
relation to the suit or appeal as if the same had been given to or served on 
the party in person. 

41. Besides the recognized agents described in s. 37, any person resid- 

... . iiig within the jurisdiction of tho Court may be 

appointed an agent to accept service ot process. 

Such appointment may he special or general, and shall he made by an 

His appointment to bo in if writing, signed by the principal ; and 

writing, and to bo tiled m such instrumt'nt, or, if the appointment he general,, 

a duly attested copy thereof, shall be filed in Court. 


Appointment of pleader. 
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CHAPTER IV. 

Of the Frame of the Suit. 

42 . Every suit shall, as far as practicable, be so framed as to afford 

ground for a final decision upon the subjects in 
Suit how to be framed. dispute, and so to prevent further litigation con- 
cerning them. 

In disposins? of a second appeal, the Court is competent, under Act X. of 

1877, s. 42, to consider lho question whether the ]>lnintifT has any c‘:ni<e of action or not, 
altliou^di such question has not been raised by the defendant-an))ellant in the Courts 
below or fn his momorandurn of second appeal, but is raiscsl for the first time at the liear- 
ioLT of such appeal.— Lachman Prasad ii. Bahadur 8in,u-h, I. L. It., 2 All. 884. [May T", 
1880.1 

Pnder ss. 42 and 43 of the Civil Procedure Code, plaintitfs must brinir their entire 
claim and every remedy enforceable in respect of tliat claim into Court at once ; and, if 
they fail to do that- in any suit, they cannot afterwards avail themselves of any remedy on 
which they have not chosen to insist in the first suit. Suits for enhanced rent, and suits 
for rent, are claims arising in respect of the same subject-matter, and a plaintilT cannot 
be allowed, after liavin;^'’ unsucces'^fnlly sued for rent at an etiliaiiced rate, to sue for the 
original rent for previous \'cars -- Kunnock Chunder Mookerjeo i\ Guru Pass Biswus, 
I. L. B., 9 Cal. 919. []\Iay 31, 1883.] 

II ruROTTASEJ) two houses under the same .sale-ileod. Four years aftenvards, he 
sued for possession of one of the lionses, alle'^inii: that ho had lieen dis]) 0 ‘<sc'<sp(l liy tlio 
aiurestor of the defendant. Subsequently he sued the same defendant for pos^e^^ion of 
the other, allei^in;.,'' that, at the time wlien he instituted the former suit, ho had alia'iidy 
been dis]>ossessed of the lionse now in (|uestion, and by the same iierson. Ifold that al- 
tliou^di the plaintiff’s title to both houses rested on the title acffuired by him under one 
and the same sale-deed, yet the cause of a<dion, viz., his on'>ter from the two houses on 
dilToront occasions, j^civc rise to two separate (Rinses of aidion, which he wais not hound to 
join in the former suit, tliero l)einL,'' nothing in tlie Civil Procedure Cod(' to compel him 
to do so. Jardine Skimior and Co. r. Itanee Shama Soonduree [)el)ia (1.3 W. M lOr,) 
and kam Sunder Saha r Delannev (20 W. P.I03)rcrerredto.— Kmyatu!lahKhanc 
IMiisir Khan, I. L. IC, 0 All (ilO. [July 8, 1881<. | 

43 . Every suit shall include the wdiole of the claim wdiicli the plaint- 

ifl’ is entitled to make in re.S})eet of the cau.se of 
action ; but a ])laintitr may relin(|uish any portion 

of his claim in order to bring the suit w'ithin the juri.sdiction of any Court. 

If a plaintiff omit to sue in respect of, or intentionally ndiiupiisb, any 
■Relinquishment of part of portion of bis claim, he shall not afterwards sue 

in respect of the portion so omitted or relin- 
quished. 

A person entitled to more than one remedy in respect of tlio same 
Omission to sue for one of cause of action may sue for all or any of his nune- 
several remedies. ^ dies; but if he ornits (except with 'the leave of 

the Court obtained before the first hearing) to sue for any of such remedies, 
he shall not afterwards sue for the remedy .so ornitt(*d. 

.For the purpose of this section, an obligation and a collateral security 
for its performance shall he deemed to constitute but one cause of action. 

Tlhfsd ration. 

A lots a bouse to B at a yearly rent of Us. 1,200. The rent for the whole of 
the years 1881 iiml 1882 is due and un})!iitl. A sues B otilv for the rent due for 
1882. A shull not afterguards sue B for the rent due for 1881. 


Suit to include whole elnim.- 


8, AS one of the heirs of his brother, sued the sons of M, the other licirs of M, for 
amongst other things, a declarntion of his right to share in the right-s and interests of IV 
as the mortgaixoc under n deed of mortgage, v\hjch Ik* valued at the ])i'incij a! sum ad 
vanced under the mortgage, viz.. Us, 5.ti00, staling his cai!''e of aelion to he tiie oh-slrm! 
tiou caused by the suns of M to his shariug in M’s e^lale. LU obtained a decree declaring 
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his title to the share claimed. L, one of the sons of M, had fraudulently concealed from^ 
and kept S in ignorance of, the fact that previously to the suit he had realised Its. 8,624 
under the mortgage. On this fact coming to S’s knowledge, he sued tiie sons of M to 
recover his share of that sum. Meld that the se(;ond suit was not barred by s. 7 of Act 
VIII. of 1859. Bulwant Singh v. Chittan Singh (H. C. R., N. W. P., 1871, p. 27) followed 
and observed on. — Lachman Singh Sanwal Singh, I. L. K., 1 All. 543. [Jan. 2, 1878-3 

Where a plaintiff originally sued for a certain sum upon his khatta-books, and an 
objection was taken by the defendant that he ought to have sued upon a hatchitta, where- 
upon the plaintiff amended his plaint by suing for the amount admittedly due upon the 
hatchitta, in addition to the amount he claimed upon his khatta-books, held that, when 
the plaintiff amended his plaint by suing upon the hatchitta, his causes of action, which, 
when the suit was originally framed, were distinct, became united ; that there was no- 
relinquishment in the original suit within the terms of Act VIIT. of 1859, s. 7 (corre- 
sponding with Act X. of 1877, s. 43) ; and that the ])laint was rightly amended. — Rant 
Tarrun Koondoo Hossein Buksh, 1. L. R., 3 Cal. 785. [April 5, 1878.] 

Held, where two suits were instituted simultarjeously, and one of such suits had 
been determined, that, assnming that the claims in such suits arose out of the same cause- 
of action, and should have been included in one suit, the provisions of s. 7 of Act VIII, 
of 1859 were no bar to the entertainment of the second suit. — Kaloshar Pr^isad t\ Jagau 
Nath, 1. L. R., 1 All. 650. [April 25, 1878.] 

A, a Hindu widow', granted, without legal necessity, a mukarrari lease of ccrtaii» 
mauzas, portion of her husband^' estate, to B. During B’s possession jiurt of the land»^ 
comprised in the granted rnauzas were taken up by Government, and the compensation- 
money w'as lodged in the collectorate, A having afterwards died, the next heirs of A^s 
husband, on the 7tli October 1871, sued B to re(;over possession of the manzas, but, not 
being aware of the facts, did not, in that suit, claim the compensation-money lying in the 
collectorate. While this suit was still pending, B, in March 1872, drew' the compensation- 
money out of tlie collectorate. The heirs, after obtaining a dec^ree against B for possession 
of the mauzas, on the 13th September 1875, instituted a fresh suit against him to recover 
the compensation-money wrongfully drawn out hy him from the collectorate. Meld, first, 
that the suit was not barred by s. 7 of Act VIH. of 1859. fTchl also that it' was not 
barred by limitation, although more than three years bad ela])sed sinced the money had 
been drawn out by B, art. 118 (and not art. 60) of .sch. 2 of the Limitation Act (tX. of 
1871) applying to the case. Meld, further, that the claim of the heirs was a proi)er subject 
for a regular suit, and could not have been heard and determined in the course of the ])ro- 
ceediiigs in execution of the decree whidi they had obtained aginnst B for i)Ossession of the 
mauzas. — Nund Lall Bose r. Meer Ahoo Muhomad, I. J>. R., 5 Cal. 597. [Jtdy 14, 1879.] 

BEING able to sue for the po.s.session of certain ])roperty, omitted to do so, and 
sued in the first instance only for a decdaration of her right to smdi j^roperty. The Court 
refusing to make any such declaration on the ground that she could sue for ])ossession, 1> 
then sued for possession. Meld that the se(iond suit was not barred by s, 7 of Act VIII. 
of 1859. 8ee also Tulsiram v. Guugaram (1. L. R., 1 All. 252). — Darbo v. Kesiio Rai, I. 
L. R., 2 All. 356. [Aug. 13, 1879. J 

The obligee of a bond for the payment of money, hy]:)otljorating immove'ahle pro- 
perty as a collateral security for such payment, .sued for the moneys due on the bond, 
but omitted to claim tlie enforcement of his lien, and obtained a decree oidy for the pay- 
ment of the amount of the bond-debt. lie siibsequerttly sued to eiifoiaie his lien. Held 
that, under Act X. of 1877, s. 43, a.s amended by A(;t A'll. of JH79, s. 7, he could not be 
permitted to sue to enforce iiis lien. — Gumaui w Ram Radaratb Lai, 1. L. R., 2 All. 83S. 
[April 14, 1880. J 

The usufructuary mortgagee of certain land gave a lease of it to the mortgagor, the 
latter hypothecating the land as security lor the payment of the rent. Arrears of rent 
accruing, the mortgagee sued the mortgagor for the same in the Revenue (h>urt, and ob- 
tained a decree. Subsequently the mortgagee sued the mortgagor in the (hvil Court to 
recover the amount of smdi decree by the sale of the land, claiming under the hyj»othe- 
cation. Meld that the second suit was not barred l)y the provisions of s. 43 of Act X. of 
1877. — Banda Hasan v Ahadi Begam, J. L. R., 4 All. 180. [May 6, 1880.] 

A MORTGAGEE brought a suit against the mortgagor to have a declaration of his lien 
over the mortgaged properties, and obtained a decree. He afterwards ])roiighi another 
suit against certain attaching creditors of his mortgagor, to have a declaration of his lien 
oyer certain surplus moneys in the hands of the Collector, who, previous to the instil u- 
tion of the first suit, had sold certain of the mortgaged pro])orties free of all incumbrances 
for arrears of Government revenue. Meld that tlie second suit was not barred under Act 
VIII, of 1859, B, 7, M.M also that the mortgage-decree declaring the lien over all 
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TOort^a^ed properties covered the surplus sale-proceeds then in the hands of the Collector, 
because these luoueys must, as between the mort^^ugee and attaching creditors of the 
mortgagor, be taken to represent the mortgaged properties. Heera Lull CJiow'dhry d. 
Jankee Nath Mookerjee (16 W. Tt. 222) followed. The doctrine of marshalling does not 
apply as between a mortgagee and attaching creditors of the mortgagor who hold mere 
money-decrees. The period of limitation prescribed by art. 16, sch. 2, Act IX., 1871. for 
a suit to set aside an order of a Civil Court, does not apply where the order simply amounts 
to a declaration that the Court considers it has no jurisdiction to act in the proceeding 
before it. — Kristodass Kundoo v. Ranikaiit Roy Chowdhry, I. L. R., 6 Cal. 142. [June 
10, 1880.] 

The plaintiff held a mortgage of certain immoveable property given to him 3y the 
•defendant to secure the repayment of a loan of money with interest. The plaint stated 
the fact of the mortgage, but prayed only for a money-decree. The mortgage con- 
tained a personal undertaking to repay. Plaintiff’s counsel, directly upon the case being 
called on for hearing, and before the case had in any way been gone into, applied (under 
s. 43 of Act X. of 1877, Civil Procedure Code) for leave to reserve his remedies under the 
mortgage, taking then only a money-decree — an application which, it is provided by that 
section, must be nuide “ before the first hearing.” Held that the application was not too 
late. The said mortg-age was dated 16rh February 1870, and the plaint in this suit w'as 
filed on the 28th April 1881. The plaintiff maintained that he was not time-barred, as 
he had twelve years within which to bring the suit under art. 132 of sch. 2 of Act XV. 
of 1877. Held that the ])]aintitf was too late in bringing a suit for a money-decree on the 
promise to pay in the mortgage, inasmuch as the article referred to was meant to apply to 
suits brought to enforce against the pro})ertv payment of money charged upon immove- 
able property,” and not, under any circumstances whatever, to a suit for a mere money- 
decree. — Pestonji Bezonji v. Ahdool llahiman Bin Shaik Budoo, I. L. R,, 5 Bom. 463. 
[June 28, 1880. J 

At the close of the Bengali year 1283, which was on the 11th April 1877, the de- 
fendant owed to the plaintiff, his landlord, the rents of his holding for the years 1281, 
1282, and 1283. The plaintiff, in the month of A]>ril 1878, before the close of the year 
1284, instituted a suit for the rent for 1281 only, and obtained a decree. On the 10th 
April 1879, he instituted another suit for recovery of the rents for the years 1282, 1283, 
1284, Meld that the claim for the years 128*2 and 1283 was })arred under s. 43 of the 
Code of Civil Procedure. ^Ihe cases of Raja Sutto Churn Chosal v. Obho}’' Niuid Das 
(2 W. R., Act X., Kill. 31), Ram Soomlar Seiu v. Krisluio (hi under Goopto (17 VV. R. 
380), and Kristo Kinker Puraiuanik v Ramdhau Chattangia (21 . R. 326), are over- 

ruled by s. 43 of Act X of 1877. — Taruck Chuuder Mookerjee r. Pauchu Mohiui Debya, 
I. L. R., 6 Cal. 791. [Feb. 17, 1881. J 

The plaintiffs sued the defendants for possession of the land upon whieh certain trees 
stood, and for such trees, stating that on tlic 19th June 1879 the defendants had inter- 
fered with their possession of su(;h trees, and had wrongfulh taken tlie fruit tliereof. 
The plain! ills subseijueutly sued the dcfendan!/S for the value of the fruit upon such trees, 
alleging that ou the 19lli Juno 1879 the defendants had wTongfully taken such fruits. 
Held that, as the cause of action, ie., the taking of such fruit, was in both suits identical, 
and the ])lain tiffs not having claimed the value of such fruit as mesne-profits in the first 
suit, the second suit was barred by the ])rovisions of s. 43 of Act X. of 1877. — Debi Dial 
8ing}i Ajaih 8iijgh, I. L. R , 3 All. 543. [Mar. 7, 1881.J 

Ari^oRDiNO to the terms of a mortgag(‘, possession of the mortgaged property was 
to be delivered to the mortgagee, and he w'as to take the mesne-profits. The mortgagor 
refused to deliver possession of the pro])erty, and the mortgagee sued him to enforce specific 
performance of the contract to deliver possession, and obtained a decree. At the time 
this suit W'as brought, the mortgagee had been kejit out of jiossession of the property for 
two years, during which time the inoi-tgagor had taken the mesue-profits. The mortgagee 
subsequently sued the mortgagor to recover the mesne-])rofits of tlie mortgaged property 
for those two years. Held that, as the mortgagee might in the former suit, in addition 
to seeking the specific ])erformance of the mortgage-contract . have asked for such mesne- 
profits by w^ay of com})onsation for the brcacli of it, and as the claim for possession 
and mesne-profits was in respect of the same cause of action, viz., the breach of the 
contract to give possession, the second suit was barred bv the provisions of s. 43 of Act 
X. of 1877.— Lalji Mai v. Hulasi, 1. L. R., 3 All. 660. [Mar. 26, 1881.] 

In 1876 accounts were stated between B and D, and a balance of Rs. 800 was found 
to be due from D to B. 1) gave B an instrument whereby he agreed to pay the amount 
of such balance in four annual instalments of Rs. 200. B at the same time noted in his 
account-book that such balance was “ payable in four instalments of Rs. 200 yearly,” 
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111 July IRTO, B sued T) upon such instrument for the balance of the first instalinont. 
The Court tryini^ this refused to receive such instrninent in evidence on the ground 
that it vias a promissory note, and as such was improperly stam^ied. Thereupon B applied 
for, ;ind obtained, permission to withdraw from tljo suit witli liberty to bring a fresh 
,one for tlie original debt. In October 1879, B again sued 1), claiming the balance of 
the fii' t and second instalments, basing his claim U])on the note made by him in his 
account-book. He obtained a decree in this suit for the amount claimed by him. In 
1880, B again sued 1), claiming the amount of the third instalment, again basing 
his claim iq^on such note. Hrld by Spankie, J., that the suit last-mentioned was 
barred by the ])ro\isioiis of s. 4‘A of Act X. of 1877, inasmuch as B should, in the second 
suit brought by him against D, have claimed the balance of the money found due from I) 
to liini n]>on the accounts stated between them, instead of claiming the balance of the in- 
stalment due. Ilf'ld by Oldfield, J., that such suit w'as not so barred, the cause of action 
tlieivin and in the former suit being ditferenl . Held by the Court tliat the agreement 
by 1) to pay the balance found due from him to B on accounts stated between them in in- 
stalments of Bs. 200 annually (‘onld not be proved by the note made by B in his account- 
book, ])ut could only be proved by the promissory note. — Benarsi l);is r. Bhikhari Has, I. 
L. 11., 8 All. 717. [April 4, 188]'.] 


A MORTGAGEE had two remedies in respect of the mortgagor’s breach to pay the 
stipulated interest al^ the lime fixed by the contract of mortgage, one being a suit on 
foreclosure-proceedings to cotivert the mortgage into a sale, and the otiher a suit to 
recover his money against, his debtor by enforc.ement of Ids lien against the mortgaged 
property. He sued for the first remed\ in resjiect of sueli hrcacli, omitting the second. 
Hi'^ suit v\as dismissed on the ground tliat he was not entilled to such remedy until the 
expiration of the mortgage-term. He afterwards sued for the sec.ond remedy. Held 
that inasmuch as tlie mortgagee was not, at the time of Ins suing for the first remedy, 
“ a person entitled to more t han one ren\edy,” not being “ entitled ” to the first, but only 
to tlio second, Ins omission at that timo to sue for the second renu^dy was not, under s. 
48 of Act X. of 1877, a bar to his afterwards suing for it.— Piari v. Kliiali Bam, I. L. B., 
3 All 857. [June 20, 1881 .] 


J HAD a right to share in a certain estate, as an heir to licr father, and also as an heir 
to her hrotli(3r. She transferred such right, by sale to H. H sued S, who had acquired 
the whole estate by ]uirchas(‘ at sales in execution of decrees against the other heirs of 
J’s hrollier. for J’s share as one of lier lirother’s heirs in smdi estate, and obtained a de- 
cree H tlien sued 8 for J’s share as one of tlie father’s Iieirs in sueh estate. Held that 
11 \Mis debarred from hi-inging the second suit by tlie provision of s. 48 of Act X. of 1877. 
— Shafkat-un-nissa r Shib Saliai, I. L. B , 4 AH 171. [Dec 20, 1881.] 

A KARN^Ay\N of a Malabar tarwad, liaving a rigid- at. any time to demand restoration 
of 1h(' yiroport V of tlie tarwad in the hands of the anandravan, is not debarred by s. 18 or 
s. 48 from bringing a second suit to roe(»ver lands in the w'rongful possession of an anan- 
dravaii. either by tlie fact- that in a former .^uit liet ween the same jiarties the karriavan 
only laid claim to some of tlie lands sued for, or h\ the fact that the former suit was. dis- 
missed upon the joint petition of the )>artios, alleging a compromise and a. surrender of 
the lands which, ns a fact, were not surrendered, Imt wTongfuUy retained by the anau- 
dravan. An anandravan has no right to the value of improvements effected by him on 
tarwad property upon surrender to the karnavaii when such im])rovements are not made 
with ])rivatc funds. — Uramkumarath Kaiiiiau Xayar v. Uramkumarath Tenju Nayar, 
I. L. B., 5 Mad. 1. [Jan. 28, 1882.] 


The plaintiff’s brought a suit to have tliemselves declared entitled to an account, and 
obtained such a declaratory decree without asking for, or obtaining, any consequential 
relief. The defendants took no steps to render an account, and the plaintiffs brought 
another suit again.'^t them “ for the amount ot such (’ompany’s papers and other debts 
that might he found due by the defendant on an adjustment of accounts.” Held that 
the plaintiffs were not. harrial from briin.'-ing such suit., s. 1 5 of Act VIII, of 1859 being 
intended to modify the provisions of s. 7 of tlie same Act. Tnlsi Bam v. Gunga Bam (I. 
L. B . 1 All. 252) followed and approved.— Kalidhun Chuttapadhya v. Shiba Nath Chut- 
tapadhya, 1. L. B,, 8 Cal. 488. [Maf. 11, 1882, J 


Ie a person intentionally omit to .•^ue for any portion of his claim, the provisions of 
8. 43 of Act X. of 1877, as well as the y)rovisions of s. 7 of Acd VIII. of 1859, bar the 
institution of a second suit for the portion .so omitted. So that, where a family proyiort}’^ 
consisted of lands as well as debts, and tlie plaintiff at first sued for a partition of debts 
only, and then compronii.sed and withdrew the suit w'itliout the permission of the Court, 
it was held that liis second suit to demand a partition of the whole property was not 
maintainable. — Ukha v. Dagii, 1. L. R., 7 Bom. 182. [Mar. 28, 1882.] 



FRAME OF THE SUIT. 


73 


Src. 43.] 


Where a previous suit for a declaratioii of title and confirmation of possession of 
certain land has been dismissed ou the ground that the plaintiff was not in possession at 
the time of filing the suit, a subsequent suit on the same title for recovery of possession 
of the land is not barred under s. 43. Moonshee Buzloor Ruheem v. Shumsoonissa 
Begum (11 Moore’s 1. A. 561) discussed.— Jibuuti Nath Khan v. Shib Nath Chucker- 
hutty, I. L. R., 8 Cal. 819. [Mar. 29, 1882.] 

On the 27th Joist 128G F. S. (2nd June 1879), the plaintiff brought a suit to re- 
cover damages for the breach of a contract orj <lic ])nrt of the defendant, for not having 
made over possession to him of certain leasehold pro])erties, the damages claimed being for 
the profits accrued due for the year 1283 F. S. (1875-6). In this suit he obtained a decree. 
On the 2l8t Joist 1287 F. S. (14th June 1880), the plaintiff brought another suit against 
the defendant to recover damages for the profits accrued for the years 1284, 1285, and 
1280 F. S. (1876-7 to 1878-9). Held that the ])la intill should have included the damages 
for the years 1284 and 1285 (1870-7 and 1877-8) in his former suit, arid tlmt he was de- 
barred by B. 43 of Act X. of 1877 from including in his second suit any portion of his 
claim for damages which had accrued duo at the time of his first suit, and for which he 
had omitted to sue ; but that he was entitled to recover damages for the year 1286 (1878-9), 
Taruck Chunder Mookerjee v. Panchu Mohini Dehya (J. li. R., 6 Cal. 791) followed. — 
Sheo Shunkur Sahoy v. Hridoy Narain, I. L. R., 9 Cal. 143. [x\pril 14, 1882.] 

Under s. 7, read with ss. 8, 9, and 10 of Act VJII. of 1 859, a plaintiff suing for 
mesne-profits of land is not precluded from afterwards maintaining a suit for possession 
of such land. Pratap Chandra Burua t’. Rani ISuarnamayi (4 R. L. R, 113) commented 
on. — Mouohur Lall v. Gouri Sunkur, I. L. R., 9 Cal. 283. [July 17, 1882.] 

Pn the 1st July 1878, there w^as a settlement of accounts between the plaintiff and 
defendants, and a debt was acknowdedged due by the latter to the former; and, on the 
same day, the plaintiff and defendants entered into a t rading partnership, which W'as car- 
ried on till August. On the 30th September the defendants extorted a release from the 
plaintiff, whereby the plaintiff’s claims against them, arising out of the two transactions 
mentioned, and all other transactions between them, were released. On the 23rd November 
the plaintiff brought a suit against the defendants, and, in the plaint, after stating the 
fact of the settlemen t of 1st July 1878, the balance found due therein to the plaintiff, 
the extortion of the release, and the mi.sappropriatioii of the sums due to the plaintiff by 
the defendants as the cause of action, prayed for cancellation of the relcuvse, and for re- 
covery' of the amount due to the plaintiff by the defendants under the settlement of Ist 
July ]878. Meld, in a suit to wind up the partnership of July and August 1878, that 
the plaintiff W'as not bound by s. 43 of the Code of Civil Procedure to have included m 
his former suit his claim arising out of that partnership, and that the former suit, being 
in substance a suit upon the account stated on 1st July 1878, and not for damages for 
extorting the release, was no bar to the present suit. — iSubbayya v. Venkatesappa, 1. L. 
R., 6 Mad, 49. [fSep. 4, 1882.] 

When money is due on tw'o or more bonds at the time of the institution of a suit, 
and the bonds appear to have been originally pa.ssed in respect of one claim, it is not in- 
cumbent upon the plaintiff to sue upon both bonds in one action. There is nothing in 
s. 43 of the Code of Civil Procedure which would justify the Court in going behind the 
bonds to consider the circumstances out of which they sjiruug, albeit those circumstances 
might themselves at the time have constituted a cause of action. There is no provision 
in the Mofussil Small Cause Courts Act (XI. of 1865), similar to s. 34 of the Presidency 
Small Cause Court Act (IX, of 1850), whic.h forbids a plaintiff’s dividing any cause of 
action for the sake of bringing two or more suits in the Small Cause Courts of the Presi- 
dency.— Umed Bholchand v. Pir Saheb Jiva Miya, 1. L. R., 7 Bom. 134. [Jan. 16, 
1883.J 

In 1868 B made, it was alleged, a gift of a zaniindarf estate to K, In 1869 B died, 
and K’s name was recorded in the revenue-registers in the })lace of B’s name in respect of 
the estate. In 1870 K died, and her daughter S applied to have her name recorded in the 
revenue-registers in respect of the estate. M, the illegitimate son of B, objected, claim- 
ing to have his name recorded. His objection having been disallowed, and S’s name hav- 
ing been recorded, M, in 1876, sued S for a declaration of his pioprictary right to the 
estate, and, on the 29th June 1878, obtained such declaration. In January 1880, M sold 
a moiety of the estate, and, in December 1880, S sold the entire* estate. In February 
1881, M’s transferees sued S and her transferee for jios.sessioii of the moiety of the estate 
transferred to them by M. Held by the Full Beindi (Stuart, (^J., dissenting) that such 
suit was not barred by the provisions of s. 7 of Act VllT. of 1859 by reason that M had 
maaitted to claim in the suit of 1876 possession of the estate. Darho v, Kesho Rai (I. L., 
R., 2 All. 356), and Kalidhun Chutturpadhya v. 8hiba Nath Chutturpadhya (I. L. R., 8 

O- P. 10. 
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Cal. 483), followed. Seld also that the po.ss€S8ion of S apd h^r transferee could bo con- 
sidered adverse only from the dato of the decree of the 29th June 1878, declarir^x M’ai 
proprietary title to the estate. Kadha Gobind Hoy v. Inglis (7 C. L. R. 364 ; 3 
$uth. P. C. C. 809) referred to. Held by Stuart, C. J. — That such suit was barred by the, 
provisions of s. 7 of Act YIII. of 1859 by reason of such omission. Barbo v. Kosho 
Rai (I. L. R., 2 All. 356) distinguished. The meaning of the term “relief’* explained, 
and the distinction between it and the term “cause of action” pointed out. — Sarsuti v. 
Runj Behan Lai, I. L. R., 5 All. 345. [Peb. 22, 1883.] 

H'ELD by the Pull Bench (Stuart, C.J., dissenting) that the Courts of Revenue in 
the Korth-Western Provinces, in those matters of procedure upon which the Rent Act 
(XII. of 1881) of those Provinces is silent, are governed by the provisions of the Civil 
procedure Code. The principle of decision in Piilmoni Singh Deo v. Taranath Muhcrjep 
(I. L. R., 9 Cal. 295) followed. Held., therefore, that the procedure provided by ss, 43 
and 373 of the Civil Procedure Code is applicable to suits tried under the N.-W. P. Rent 
Act, 1881. — Madho Prakash Singh Murli Manohar, I. L. R., 5 All. 406. [Mar. 17, 
1883.] 

In 1876, K sued M on a bond, dated 25th Decenjber 1869, for Rs. 5,000, by whicjh 
certain hind in the distrii't of South Tanjore was hyi)othecated as security for the debt^ 
and obtained a decree on the 6th of April 1876 for tlie sale of the lands, which he pur- 
chased ou the 17th August 1876 for Rs. 6,000. K then discovered that part of the land 
hypothecated, situated within the jurisdiction of the Subordinate Court at Kumbakdnani, 
had lieen acquired by a railway coiiii>any under the Land Acquisition Act in 1874, and 
that the compensation, Rs. 560 (claimed by M’s mother, who sold the land to the com- 
pjinv), was lodged in the treasury of Kumbakdnam in the name of M’s mother. K hav- 
ing a]q)lied to the Subordinate Court for an order for payment out of this sum, the 
Court, by order dated 28th rebriiarv 1880, directed that the question of title to the 
money should be decided by suit. K then sued M as the sole heir of his deceased mother 
in the District Munsif’s Co<irt of Tiruvadi (where M resided) for a declaration of right 
to, and to recover, the said sum of Rs. 4fX). The suit was filed on the 4th Sei)iember 1880. 
'On the 16th April 1880, M as'signed his interest in the money sued for to V, who was 
made defendant in tlie suit ou his own application, and pleaded (1) that the Court had no 
jurisdiction, as both the money and the land which it represented were, and he (V) resided, 
without the Munsif’s Court’s jurisdiction ; (2) that the land having been acquired by the 
railway company in 1874, before the suit upon the bond was filed, this suit was barred by 
s. 43 of the Code of Civil Procedure,* (3) that this suit was barred by limitation, inasmuch 
as more than throe years had elapsed since the money was paid by the railway company. 
Held (1) that the suit was for money, and that V, not having applied to stay proceedings 
under s. 20 of the Code of Ci\il Procedure, must be held to have acquiesced in the juris- 
diction of the Court; (2) that K not having known, at the date of his suit on the bond 
of the acquisition of the land by the railway company, this .'«uit is not barred by s. 43 of 
tlie Cixle of Civil Procedure ; (3) that the suit was not barred by limitation, as the com- 
pensation was awarded to M’s mother oiflier through fraud on her ]>art or mistake on the 
part of the Collector, and K did not become aware of the fraud or mistake until within 
six years of the suit (arts. 95, 96, of scR 2 of the Indian Limitation Act). — Viraragava 
V. Krishnasami, 1. L. R., 6 Mad. 344. [April 6, 1883.] 

Where there has been a suit between an agriculturist-mortgagor and his mort- 
gagee for an acc^ount merely', a subsequent suit for possession on pii 3 ment of the money 
declared to be duo is barred under either s. 13 or s. 43 of the Code of Civil Procedure. — 
Bhau Balaji v. Hari L’ilkanthrav, I. L. R., 7 Bom. 377. [April 17, 1883.] 

A BOND provided for the re]>ayment of a loan with interest by a stated time. In 
default of payment by that time it was provided that the loan might be added to an ex- 
isting mortgage for a term of years, and repaid at the end of tlie term, together with the 
mortgage-debt. After the expiration of the time fixed for the repayment of the loan, the 
obligee sued and obtained a decree for the interest which had accrued due at the date of 
the ^ult. He now sued for the further interest which had since become due. Held that 
the second suit was not barred by s. 43 of the Code of Civil Procedure, lor that the first 
puit being for interest merely, and not for principal and interest, which were then botl^ 
due. the plaintiff must be taken to have elected, under the bond, to add the principal 
sum to the previously existing mortgage-debt, in which case he forfeited nothing by 
suing merely for arrears of interest as they became due.— Shri Shaildpa r. Baldnk Lokanna, 
I. L. R., 7 Bom. 446. [July 11, 1883.] 

Petitioners filled two suits in a Small Cause Court on the samo day to recover rents 
due for two successive years under the same lease. The suui of the two claims exceeded 
the pecuniary limit of the Court’s jurisdiction. The suit for rent of the. tot 
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was dismissed Under s. 43 of the Code of Civil Procedure, on the ^onnd that the cl??im 
ought to have been included in the suit for the second year’s rent. JJelil that, as (>eti- 
tioners had no intention of jibundoniug either claim, the proper course was to allow thena 
to withdraw both suits, and file a fresh suit in a competent Court. — Aiaju v. Abdoola, 
I. L. R., 8 Mad. 147. [Pec. 5, 1884.] 

S. 7 of Act VIII. of 1859 required that every suit should include the whole of the 
claim arising out of the cause of action, meaning the wliole of the claim arising out of the 
cause of action upon which the suit was brought, not that every suit should include every 
cause of action, or every claini, which the plaintiff had against the defendant. Accord- 
ingly, where a plaintiff liad sued to obtain hi.s share of an estate in land, in consequence 
of having been wrongfully dispossessed by the defendant, whom he afterwards in the 
present suit sued for his share of personal property, being entitled to both under a will, it 
was held that the subsequent > lit was not barred by reason of the non-claim in the prior 
one. The claim in resjiect of the personalty had not arisen out of the cause of action 
which existed in consequence of the wrongful dispossession ; the case was not like one of 
the conversion of several things; and the causes of action w'^re distinct. — Munshi Buzloor 
Rahim v. Shansooniiissa Begum (11 M. I. A. 558) referred to. — Pittapur Ka]a v. Suri}a 
Rau, 1. L. R., 8 Mad. 520. [Peb. 25. 1885.] 

A RECORDED co-sharer of a mahal sued the lambardar for his share of the profits of 
the mahal for the year 1286 fasli. At the time of tiie institution of the suit the profits^ 
for 1287 and 1288 fasli also were due, but no claim was then made in respect of them. 
The suit was struck off on ac(H:>unt of the non-ap})earance of the parties under s. 140 of 
Act XII. of 1881 (X. . P. Pent Act), with leave to the plaintiff to bring a fresh suit.. 

ISubse(juently, the plaintiff brought a suit against the same defendant for his share of the 
profits of the mahal for 1287 and 1288 fasli. Held that the suit was not barred by the 
provisions of s. 43 of the Civil Proiiedure Code. Held also that the Courts below had 
properly refused to deduct from the plaintiff’s claim as “ village-expenses,” within the 
meaning of s. 93 {h) of the Bent Act, certain charges on account of the expen.ses of 
cultivation of .sir land held in partnership by the plaintiff and the defendant. — Mulchand 
t). Bhikari Das, I. L. B., 7 All, 624. [Mar. 6, 1885.] 

A TESTATOR bequeathed all his projierty to his nephew, in which he included the share 
of his brother’s widow in the ancestral property ; but at the same time made a suitalffe 
provision for her maintenance and worship. The widow' at first sued for and obtained the 
allowance allotted to her under the will, and afterwards brought a suit for a share in the 
ancestral property. Meld that, although, having regard to the doclriue of election (Suc- 
cession Act, s. 172), the widow was precluded from again bringing a suit for a share of the 
an 'cstral property, it could not be said that the suit was barred under the provisions of s. 
43 of the Code of Civil Procedure, iiiasiniicii as the two claims were distinct and indeed, 
inconsistent, and did not arise out of the .'■aiiie cause of action. — Pramada Dusi v. Dakhi 
INarain Mitter, 1. L. B., 12 Cal. 60. [June 12, 1885.] 

A DECREE for damages in a suit instituted on 2iid Juno 1S79 (27th Joist 1286 P.) on 
a breach of contract for not having given pos>c.ssjon of land .acc{>rtling to the terms of li 
zar-i-))eshgi patta, awarded the profits of the land for 1283 F., which would have been 
received by the plaintiff had the contract been performed. The decree-holder then 
brought tile present suit (14th June 1880 or 21 si, Joist 1287 P ) for daiii.ages lor the 
breach of the same contract, claiming the profits accrued during 1281, 1285, and 1286 P. 
(1876-77 to 1878-79). Held that the High Court had rightly decided that, in regard to 
Act X. of 1877, s. 43, the plaintiff could not roemver so much of the profits as had already 
accrued at the date of the institution of the prior suit, ina.sniucli as the claim in respect 
of such profits might have been included therein, the profits for tlie tvAo years 1284 
Rnd 1285 P., which had expired when that suit was brought. — Madan xMohan l^al e. Lala' 
Sheosatiker Salmi, 1. h. B., 12 Cal. 482. [July 1, 1885.] 

Thb plaintiff sued under the provisions of Act X. of 1859 to recover arrcai*s of 
for the years 1287, 1288, and 1289 (1880-82), after having obtained a decree for the rent 
due for the year 1286 (1879) in a suit instituted after the rent for the year 1289 (1882) 
had become due. Held that the provisions of s. 43 of the Civil Procedure Code applied, 
and that the second suit was consequently barred. Madho Prakash 8ingh r. Murli 
Manqhar (I. L. R., 5 All. 405) cited and approved; Taruck Chunder Mookerjee a. Paiichii 
Mohiny Debya (I. L. B., 6 Cal. 791) cited. — Adhiraui Narain Kumari Baghu Maha- 
patro, 1. li. B., 12 Cal. 50. [July 22, 1885.] 

When a suit for a declaration of title and confirmation of possession of certain land 

been dismissed on the ground that tl e plainliff w’as not in possession of the land at 
^ of instituting the suit, a subsequent suit on the same title to recover possess! 
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is not barred under s. 43 of the Civil Procedure Code. A cause of action consists of the 
circumstances and facts which are alleged by the plaintiff to exist, and which, if proved, 
will entitle him to the relief or to some part of the relief prayed for, and is to be sought 
for within the four corners of the plaint.— Jibunti Nath Khan v. Shib Nath Chucker- 
butty (I. L. 11., 8 Cal. 810) followed. — Nonoo Singh Monda ». Anand Singh Monda, I. L. 
B., 12 Cal. 291. [Aug. 14, 1885.] 

Per Gaeth, C.J. — A claim for the price of goods sold is a cause of action of a dif- 
ferent nature from a claim for damages for non-acceptance of goods pursuant to a con- 
tract. Such claims, therefore, although arising under one and the same contract, may be 
sued upon separately, s. 43 of the Code of Civil Procedure notwithstanding. Per Wil- 
son, J. — Where there is one contract for the purchase of goods, and the purchaser takes 
some of the goods, but breaks his contract in part by not paying for the goods he takes, 
and in part by not taking and paying for the remainder, and both breaches occur before 
any suit is brought, the claim of the person suing is one arising out of one cause of action ; 
and the whole claim must be included in one suit. — Anderson, Wright, and Co. v. Kala- 
garia Surjinarain, 1. L. B., 12 Cal. 330. [Sep. 5, 1885.] 

N BEING mortgagee in possession of five-eighths of a pangu (share) of certain land — 
security for a debt of Bs. 400 — hy])othecated his rights to M in 1870. In 1878 K bought 
two-eighths of the said livo-oights from the mortgjigor. In 1870, K sued N, claiming posses- 
sion of his two-eighths on payment of Its. 400, and obtained a decree and j)ossession thereof. 
.Pending this suit, N assigned bis mortga<ge to M. M was aware of the suit, and K was 
aware of the assignment wlien he paid Its. 400 into Court for N. In 1883, K bought 
the remaining three-eighths from the mortgagor, and sued N and M to recover possession 
thereof. M pleaded that the suit was barred s. 43 of the Code of Civil Procedure, in- 
asmuch as K might have recovered the live-eighths in the suit against N. Held that 
this plea was bad, M also pleaded that he had a valid mortgage over three-eighths. 
Hetdy by Muttusami Ayyar, J., that , if the assignment of the mortgage by N to M was 
a real transaction, this plea was good. Per Muttusami Ayyar, J. — The doctrine of Us 
fendens can only be relied on us a protection of the plaintiff’s right to property actually 
sought to he recovered in the suit. — Brahamnayaki r. Krishna, I. L. B., 9 Mad 92. [Sep. 
25, 1885.] 

Upon a settlement of accounts between the plaintiff and defendants, Bs. 3.985-G-9 
was found due by the defendnnis, wlio agreed to pay the same. They gave to plaintiff an 
order on their agents to i>ay Bs. 2,5(H) from the profits of certain land, and promised to 
pay the balance within a month. Plaintiff filed two suits, one for Bs. 2,500, and the other 
lor the balance of the debt. Defendants pleaded that both suits should be dismissed, a» 
brought in contravention of the requirements of s. 43 of the Code of Civil Procedure. 
The Lower Courts held that there were two distinct causes of action, and decreed both 
claims. Held, on second appeal, that plaintiff had only one cause of action, and that the 
decree in one of the suits must bo reversed. — Appasami v. Baiuasami, I. L. B., 9 Mad. 
279. [Mar. 8, 1886.] 

In 1874 the plaintiff leased certain immoveable property to the defendant, and the 
latter executed a deed by whi(;h he covenanted to pay the annual rent and fulfil other con- 
ditions of the lease, and gave security in Rs. 3,000 by mortgage of landed property. In 
1874 the plaintiff obtained decree in t he Bevenue Court for arrears of rent, and the decreea 
w'ere partially satisfied and then became barred by limitation. In 1884 the plaintiff 
brought a suit to recover the balan (!0 due by enforcement of the mortgage security against 
the purchasers of the mortgaged property. Held that the plaintiff had two separate rights 
of action, one on the contract to pay rent, and the other on the mortgage 8e<;Lirity ; that 
he could only enforce the first by a suit in the Bevenue Court for arrears of rent, and the 
second by suit in the Civil Court ; and coiise(juently there could be no bar to the latter 
suit by reason of the suit instituted in the Bevenue Court, with reference to s. 43 of the 
Civil Procedure Code. Held also that when the plaintiff obtained bis decrees for rent the 
mortgage security did not merge in the judgment-debts, nor did he lase his remedy on it ; 
that the two rights were distinct, and the right of action on the mortgage security was 
not lost because the execution of the decrees for rent was time-barred, the only effect of 
which was that the debt was not recoverable in execution, but the debt existed neverthe- 
less so far as to enable the amount secured by mortgage to be recovered by suit in the 
Civil Court, so long as such suits were not ba.rred by limitation. Emam Mumtaz-ood-deen 
Mahomed v. Bajeoomar Da.ss (15 B. L. R. 408), referred to. Held also that the amount 
which the plaintiff could recover by enforcement of the mortgage security was limited to 
Bs. 8,000. — Chunni Lai v. Banasput 8ingh, 1. L. B., 9 All. 23. [Aug. 2, 1886.] 

On the 5th September 1874, B, a Hindu, and his sons, borrowed Rs. 5,000 from V, 
and mortgaged to him certain land, iiern.s 1, 2, and 3. On the 71 h September 1874, V 
borrowed Bs. 5,000 trom B N, and mortgaged his rights in items 1 and 2 and land of 
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his own to R N. In 1877 R N bought, at a sale in execution of a decree a^s^ainst R, 
the share of R in the said items 1 and 2 subject to the mort^^age created by R on 5th 
September 1874, and to another mortgage created by R on lltli January 1875. In 1880, 
R N sued V and the sous of R for arrears of interest due under his mortgage-bond. 
This suit was withdrawn with liberty to bring a fresh suit for the principal and interest 
due under the bond. In 1885, R N sued the sons of R and V to recover principal and 
interest due under his mortgage-bond. V pleaded that, as R N liad bought R\s share 
in items 1 and 2 subject to the mortgages created by him, R N’s rights as mortgagee 
were merged in his rights as purchaser. R’s sous pleaded, inter alia that the suit w'as 
barred by the provisions of ss. 43 and 373 of the Code of Civil Procedure. Jlt^ld that 
the claim of R N was neither merged nor barred. — Venkata v. Ranga, I. L. R., 10 Mad. 
160. [Jan. 11, 1887.] 

44 . Rule a . — No cause of action shall, unless with the leave of the 
^ . , . , , Court, be joined with a suit for the recovery of 

joined with syit for recovery immoveable property, Or to obtain a declaration 
of land. of title to immoveable property, except — 

(а) claims in respect of mesne-profits or arrears of rent in respect of 
the property claimed, 

(б) damages for breach of any contract under which the property or 
any part thereof is held, and 

(c) claims by a mortgagee to enforce any of his remedies under the 
mortgage. 

Rule 6. — No claim by or against an executor, administrator, or heir as 
Claims by or against exe* such, shall be Joined witli claims by or against 
cutor, administrator, or hoir. him personally, unless the last-mentioned claims 
are alleged to arise with reference to the estate in njspect of which the 
plaintift'or defendant sues or is sued as executor, administrator, or heir, or 
are such as he was entitled to, or liable for, jointly with the deceased per- 
son whom he represents. 


Thk plaintilf sued for specific performance of an a,greeraont in writing, wliich set 
forth {inter ahd) that the defendants had agreed to sell, &c., under certain conditions as 
agreed upon. The defendants alleged that the written agreement did not contain tbo 
whole of the agreement between the parties, and olVerod parol evidence in supporli of their 
contention, ileld (reversing the judgment of Wilson, J.) that tlie parol evidence w;is 
admissible to show what was meant by the clause “certain conditions as agreed upon. 
Rer Pontifex, J. (Garth, G.J., dissenting) -The evidence was admissible under proviso 1, 
s. 92 of the Evidence Act (1. of 1872). Discussion as to the meaning of s. 92 of the Evi- 
dence Act and of ss. 17, 22, and 26 of the 8i>ocific Relief Act. Fer Pontifex, J.— It is 
of the essence of specific; [lerforinance that part only of au agreement sliould not be tier- 
formed. Part of the pureluise-money had lieen advanced l)y the jilaintiifs to the defend- 
ants, for which the defendants had given their promissory notes ; and the plaint containod 
a prayer that the defendants be ordered to pay over the amount of the notes. Held 
(afiirmiug the decision of Wilson, J.) that there w'as no misjoinder of causes of fiction 
within the meaning of s. 41-, rule «, of the Code of Civil Procedure (Act X. of 1877). — 
Cutts (G. M.) V. Brown (T. E.), I. L. R., 6 Cal. 328. [Aug. 11, 1880.J 


In the mufassal of this presidency the transfer of the ownership of immoveable pro- 
perty to a vendee who has obtained a decree ordering the specific performance of the con- 
tract of sale to himself does not wait for the execution of a conveyance - even if t he ven- 
dor is roijuired, as ho seldom is, to execute such a conveyan(;o~but is affected by the pass- 
ing of the decree itself, c()U[)lod with the ]>aymont of the purchase-money. A entereil into 
an agreement with B for the purchase of moveable and immoveable property, and paid a 
deposit. Under such an agreement, by s. 85 of the Indian Contract Act, the ownershi]) of 
the moveable property would not pass before the tran.sfer of the immoveable [irojierty, B, 
instead of conveying to A the property agreed to be conveyed to him, conveyed it to C, and 
put him, C, in possession, A brought a suit against C and B, and obtained a dcM*ree, setting 
aside the conveyance to C, and ordering B specifically to ]xirform his contract and exetmte a 
conveyance of the property to himself, A. This decree was confirmed on uiipcal. B refus- 
ing to execute the conveyance to A, the conveyance was exc<;uted by the Court under the 
provisions of s. 202 of A(;t VIII. of 1859. C .still detaining possession of the moveable 
and immoveable property in question, A brought this suit against him to recover 
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of the same. The suit was brought within three years of the final decree of the Court 
of Appeal in the former suit, ordering a conveyance of the property to he executed 
to A, but not within three years of tlie date of agreement to purchase, and it was con- 
tended that as to the moveable property the suit was time-barred. Hrld that the suit for 
the povssession of the umveable property was not time-barred, as the right to possession of 
both moveable and immoveable property accrued to A, al. the earliest, on the date of the 
final decree for specific performance of the agreement of sale, and it was from that time 
that the “ detainer’s possession ” first became unlawful under art. 49, sch. 2 of Act XV. 
of 1877. An objection that the plaintiff has joined together (pauses of action which, by s. 44 
of the Civil Procedure ('ode, may not be joined together without leave finst obtained, is 
taken too late if it is taken for the first time in the Court of A}>peal after the case has beeii 
already heard on its merits. —Dhoudiba Krishnaji Patel y. liamchandra Bhagvata, I. L. it., 
6 Bom. 654. [Mar. 2, 1881.] 


S. 44 of the Code of Civil Procedure, 1877, does not forbid the joinder of several 
causes of action entitling the j)laintitt’ to the recovery of immoveable j>roperty, but a join- 
der with such causes of actioii of other causes of action of a different character except in 
the cases therein specified. — Chidambara Pillai c. Itauisisami Pillai, I. L. It,, 6 Mad. 161. 
[April 4, 1882. J 


A PLAINTIFF sued on the 28th February 1881 for specific; pcrformain^e of a contract 
entered into on the Ist March 1878 by defendant No. 1, and joined in that suit as a de- 
fendant a third person, wdio alleged that he was the owner of the [iropcrty, llu; .nulijcct of 
the contract, seeking to oblniu po.'iscssion and other redief a,s against such third person,, 
stating that lie was a bonarnidar of defendant No. 1. Such thud jcer'-oii (jontended in his 
written statement that the suit was multifarious, but the point was not dcM’ided in tlm 
lower Courts. On second ap’'eal, such third person (tontended that the discretion given 
to the Court under s. 22 of the Specific Relief Act ought not to he exercised, as the ])lamtiff 
had slept on his rights for nearly three years ; and also conlended that tlie suit was 
multifarious, and that he ought not to have been made a jiarty thereto. Held that al- 
though the principle of the olijection, a.s to the deday of the jilaintilf in bringing liis suit,. 
Was an important one, and one winch ought to bo c-oirsidored 1)\ tlie Court‘< in the exercise 
of their judicial discretion under s. 22 of the Specific Relief Act, yc;! tlK- ])oinl not having 
been taken in the Courts below, uud there being uothing on the rc(;ord to lead tlie Court 
to presume that the ordinary rule applicable to suits of this nature had been disregarded 
in the Courts below, tlie object ion ougiit not, under the circumstances, to be allowed to 
prevail in second ajijieal. Held also, per Miller, . 1 , (Pigot, d., dissenling), tliat as regards 
the ol)je(;tion to the suit for misjoinder, and under s. 44 of the Ckide of Civil Proc.edure. th& 
Appeal (Jourt w'as precluded b,\ s, 578 of the Code from reversing the decree of the lower 
Court, as the error (if an error at all) could not affect the mcriU of the deidsion If* Id 
also that tlie [irincipb; laid down in the ca.scs of De llongliton v. Monev (L R , 1:^ C.i. 
App. 166), '^tnd Liickumsey Ookerda r\ Pazulla (’as.suiiibhoy (I. L. R, 5 Bom 177), ih 
only applicable where, from the plaintiff’s case, it appears that a third party, not a party 
to the contract, ha.-" a distimd interest from that of tlie other j)arties to the contract, which 
interest is sought to he declared null and void. Mokund Lall i\ Chotay Lall, 1. L. R., JO 
Cal. 1061. [Sep. 2, J 884.] 


No appeal lies under any of the provisions of s. 588 of the C’ivil Procedure (Jodo 
from an order under s. 44, rule a, rejecting an application for leave to join anotl.er cause- 
of action with a suit for the recovery of immoveable jiroj'erty. In a ])laint tiled in ilie 
Court of a Subordinuto Judge the jdaiiitiff claimed to recover povse-'^sion of a house, 
together with some gram which was .stored in it. Tlie ]daint iff a})]>l)ed to the Sulxirdi- 
nate Judge for leave under .s. 44, rule a, of the Civil Proiiedure (’ode, to join llie claim 
for grain with the claim lor possession of the house. The Subordinate J udge refused 
leave, and returned the plaint, with directions that the plaintiff should institute two suits, 
for recovery of the house ami the grain resj>ectively, in the Court of the Miinsif. Held 
that the Subordinate Judge’s order was substantiull}'^ an order rejetddng the jilaint, on tlm 
ground that the jilaintifi' had joined a (;ause of action witli a suit for recovery of nnnio\e- 
able property ; that, althougli this might liuvo been a niisa]>}dicatioii ( f s. 44, rule a, of 
the Code, its efi'ect was to reject tlie idaint ; that such an order 'was a dern’ce with refer- 
ence to the definition in s. 2, and was appealable as such to the District Judge ; and that,, 
therefore, a second appeal lay in the (;ase to the High Court, and that (^onrt was not com- 
petent to interfere in revision under s. 622 — Bandhan Singh v. Solhu, 1. L. R., 8 All. 191.. 
[Feb. 18, 1886.] 

An objection to the attachment and sale of certain immoveable projterty, raised by 
one wdio claimed to have ]»uichased tlie same at u sale in exeemtion of a jirior decree, was 
disallowed on the ground that, under the prior deciee, the rights of one only of the preseat 
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judj^raent-debtors had been sold and purchased by the objector. In accordance with this 
order, two-thirds of the pi^operty under attachment were sold ; and the objector there- 
upon brought a re^?ular suit for a deoln ration of his right as a purchaser ot the whole 
property in execution of the prior decree. To this suit he impleaded as defendants the 
decree- holder and the judgment-debtors. The suit was decreed, and in the result the 
decree-holder alone was compelled to ]t:iy the whole of the costs. Subsequently ho brought 
a suit for contribution in res))ect of these costs, making defendants to the suit (1) 11, one 
of his co-defendants in the previous suit, personally and as heir of A, who was another of 
those co-defendants ; (2) N ; and (3) fS : those two being sued in the character of heirs of 
A. JlTeld, with referejice to a plea of misjoinder within the terms of rule h of s. 44 of 
the Chvil Procedure (’ode, that even if there were misjoinder of parties, the firs!; Court, 
baving proceeded to trial of the suit, and not having rejected the plaint or returned it 
for amendment or amended it, should have disposed of it upon the merits, and tound what 
A’s share in the amount })aid by the plaintiff was, and whether assets to that amount had 
•come to the hands of the defendants as her heirs. — Kishua Ram v, Rakmiui Sewak Singh, 

1 L. R., 9 All. 221. [Jan. 5, 1887.J 

45. Subject to tlie rules contained in Chapter IL and in s. 44, the Extending 
Plaintiff may join several plaiiititi’ may unit(‘ in the same suit several causes 
-cause-s of action of action against the same d(}fendant, or the same 

'defendants jointly ; and any plaintiffs having causes of action in which they 
are jointly interested against the same defendant, or the same defendants 
jointly, may unite such causes of action in the same suit. 

But if it appear to the Court that any such caus(‘S of action cannot be 
Court may order separa- conveniently tried or disposed of together, the 
ticn. Court may, at any time before the first hearing, of 

its own motion, or on the application of any defendant, or at any subsequent 
■stage of the suit, if the parties agree, order separate trials of any such causes 
•of action to be had, or make such other order as may be necessary or expe- 
dient for the separate disposal thereof. 

When causes of action are united, the jurisdiction of the Court as re- 
gards the suit shall depend on the amount or value of th(‘ aggregate subj(*ct- 
matters at the date of instituting the suit, whether or not an order has been 
made under the second paragraph of this section. 

In a suit instituted againstsix different parties, plaintiff jirayed for khds possession 
»of a four-anna share in a certain lot, or, in the alternative, for a decree for arrea:'< of rent 
against the defendants, or such of the defendants as should, on inquiry, appear to be 
respectively liable. It a[)peared that plaintiff had been kept out of possession by one only 
of the SIX defendants, and that, if lie was entitled to a decree fur arrears of rent, another 
of the defendants was liable for a portion only of such arrears. Held (with reference 
to Act X. ut 1877, ss. 31 and 4-o) that the suit w'as not improperly framed ; that there was 
no objection to the prayer for alternative relief; and that the suit should not have been 
dismissed for joinder of causes of action.— Janokiuath Mookerjee y, Ramrunjun (Jhucker- 
butty, 1. L. R., 4 Cal, 949. [Jan. 17, 1879.] 

A STKANUER to a contract of which sjiecific performance is sought cannot be a party 
to tlie suit. W here, therefore, the j)laii]tiff, sued as against one defendant for specific 
performance ot a contract to sell laud, and as against another for a declaration that he 
W'as not entitled to any charge upon the said lands, held that the latter defendant was im- 
properly made a party to the suit. — Luckumsoy Ookerda v. Fazulla Cassumbhoy, 1. L. R., 

6 Rom. 177. [Dec. 20, 1880.] 

The sons of R and of K and of S possessed proprietary rights in two mahals of a cer- 
tain mamsa. R possessed proprietary rights in one of those riiahals. In April 1879, tha 
sons of R sold their projirietary rights in both mahals to Gr. In August 1879, the sons 
of K sold their proprietary rights in both mahals to G, Laler in the same month the sous 
of S sold their pjoprietary rights in both mahals to N. G sued N to enforce a right of 
pie-L'inption in respect of the .sale to the latter, and obtained a decree. P then sued to 
enforce a right of pre-emption in respect of the three sales mentioned above, so lar as they 
related to the mahal of which he was a co-sharer, joining as defendants G and N and the 
vendors to them G nlone olijectcd in the Court of first instance to the frame of the suit. 

That Court overruled the objeiition, and gave P a decree. The lower Appellate Court 
reversed this decree on the ground of misjoinder. Held that in respect of G there was no 
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misjoinder, but that in respect of the other defendant there was misjoinder of both causes 
of action and parties. Inasmuch as, however, G alone objected to the frame of the Suit, 
and the defect did not atfect the merits of the case or the jurisdiction of the Court, the 
lower Appellate Court ou^,dit not, regard being had to s. 578 of Act X. of 1877, to have 
reversed the decree of the Court of first instance by reason of such defect. — Kalian Singh 
V. Gur Dayal, I. L. K., 4 All. 163. [Bee. 14, 1881.] 

Defendant No. 1, the tenant of certain land at fixed rates, on the 12th Novem- 
ber 1877, sold his interest in the land to the plaintiff. At the time of the sale the 
land was in the actual possession of defendant No. 2, defendant No. I’s sub-tenant, against 
W'hom, however, defendant No. 1 had obtained an order for ejectment on the 25th June 
preceding. On the 25th March 1878, defendant No. 1 applied a second time for the 
ejectment of defendant No. 2, and w'hile this matter was pending the plaintiff endeavoured 
to obtain possession of the laud, but was resisted by defendant No. 2. He thereupon 
instituted a charge of criminal trespass against the latter. This criminal proceeding was 
pending when, on the 14th September 1878, defendant No. 1 obtained a second order for 
defendant No. 2’s ejectment. Under this order he obtained possession of the land, and 
also of the cropjs planted by defendant No. 2, which he sold to defendant No. 3 on the 
22nd September 1878. On the 25th of the same month the plaintiff’s charge of criminal 
trespass against defendant No. 2 was dismissed, on the ground that defendant No. 1 w’as 
in possession, and the plaintiff had never obtained possession under his purchase. Defend- 
ant No. 1 subsequently let the land to defendant No. 4. The plaintiff', alleging that three 
causes of action had accrued to him — tnz.^ on the 12th November 1877, the date of the 
sale to him — (2) on the 30th March 1878, when defendant No. 1 applied a second time 
for the ejectment of defendant No. 2— and (3) on the 22ud 8cpleniber 1878, when 
defendant No. 1 took possession of the land -sued defendants Nos. 1, 2, 3, and 4, claiming 
(1) possession of the land as against them all ; (2) mesne-profits by way of damages for 
the year 1285 Uasli (September 1877 — 8eptember 1878) as against defendants Nos. 1 
and 2 ; (3) mesne-profits by way of damages for 1286 Tasli (September 1878 — September 
1870) against defendants Nos. 1 and 3 ; and (4) mesno-])rofits by way of damages for 
1287 Uusli (September 1879 — September 1880) against defendants Nos, 1 and 4. Meld 
by the Full lleueh (Mahmood, J., dissenting) that the Court of first instance had pro- 
perly rejected the plaint, the suit being o])en to the objection that different causes of 
action against different defendants separately had been joined, for which procedure no 
sanction was to be found in the Code of Civil Procedure. — Narsingh Das v. Mangal 
Dubey, 1. L. IC, 5 All. 163. [Aug. 26, 1882.] 

S. 26 of the Code of Civil Procedure does not authorise the joinder of plaintiffs with 
antagonistic claims arising out of distinct causes of action. Where one of two widows of 
a deceased Hindu and her adopted son sued us co-p aintiffs, claiming in the alternative 
cither lo recover tlic viliole family -estate for the latter, if the a(Joi)tion was valid, or, iJ' the 
adoption was invalid, one-half of the estate for the former, /udd that the suit was bad for 
misjoinder. 11 fid also that when such lui.sjomder had been alio vied, and the suit decided, 
and an aj)peal biougiit, the Court of Ajgieal should dis])Ose of the suit in the mode in 
wUich the lower (a>urt ought to have disj>osed of it, by returning the plaint for amend- 
ment. Farzaiid Ah r. Yusuf Ali (1. L. R., 2 All 669) dissented from. — Lingammal v. 
Yoakatammul, 1, L. R-, 6 Mad. 239. [Dec. 22, 1882.] 


The plaintiffs sued for a declaration that the several alienations made hy defendant 
No. I (a Hindu widow) to the other defendants wore void, and that they (the plaintiff's) 
were entitled to the several jiropertics after her death ; also for an injunction, restraining 
her from making similar unlawful alienations in the future. Meld that the suit as fram- 
ed was not maintainable, inasmuch as it included within it several distinct causes of action, 
which, under s, 45 of Act X. of 1877, could uot be joined together in the same suit. The 
course which should be adopted by a Court or Judge, where there has been such a mis- 
joinder of cau.ses of action, discussed. — Kachar Dhoj v. liai Rathore, I. L. R., 7 Bom. 
289. [Feb. 22, 1883,] 


Two co-sharers of a village, holding separate shares, sold their shares separately to the 
same person, upon which a third co-sharer of the village sued them and t|ie vendor jointly 
to enforce his right of pre-emption in respect of the sale.s. Meld that the frame of the suit 
was bad by reason of misjoinder of defendants and causes of action, and the suit had been 
prop>erly dismissed on that ground. — Bhagwati Prasad Gir v. Bindeshri Gir, 1. L. R., 6 All. 
106. [Nov. 19, 1883.] 

C SUED P to recover possession of certain lands. The plaintiff and defendant were 
members of the same family, and at the hearing of the suit the appellanls, who were also 
members of the lamiJy, applied to be made parties, alleging that the suit was coUusive, 
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and that they were in possession of some of the lands winch the plaintiff sought to re- 
cover, and wished to defend their possession. The Subordinate Judjt^e ^j^rauted their appli- 
cation, and made them co-defendants in the suit. They filed written statements settin^f 
forth their ri^i^ht, and time was allowed in order that the plaintiff mif^ht put in a counter 
statement. Before the case came on ap^ain, the Subordinate Judge had been removed, 
and his successor was of opinion that the causes of action, as against the original defend- 
ant P and as against the new defendants (the appellants), were different, and ought to be 
the subject of different suits. Re accordingly dismissed the appellants from the suit 
under s, 45 of the Civil Procedure Code (Act XIV. of 1882), and ordered that they sliould 
bear their own costa. Sdd on appeal to the High Court that the order dismissing the 
appellants from the suit should be reversed, and that s 45 did not apply. V\ lien the 
parties concerned, though in different relation, in a particular litigation, are all before the 
Court, and their cases have been stated, the Court, if it finds the several causes as between 
plaintiff and the several defendants cannot properly or conveniently be tried together, 
should deal with them separately as sub-suits under the title and number of the principal 
suit from which they spring. The dismissal of defendants added without objection, or 
the addition of whom has been submitted to, is not contemplated, and would tend to 
further needless expense. The power given by s. 45 does not extend to an order for the 
dismissal of defendants, and that a fresh suit should he brought against them. Such an 
order w'ould not be one for the “ separate disposal ” of the several causes of action; it 
would be an order preventing the disposal of them in the suit before the Coiu't. S. 45 is 
meant to apply to cases in which questions arise as to the joinder or severance of several 
<5anses of action against the same defendant. For non-joinder or misjoinder of parties 
provision is made in s 32, and the plaintiff had not resisted the joinder of the appellants 
as defendants. The Subordinate Judge could only strike out the name of a party upon 
an application being made, and no such application had been made. — Khadar Saheb v. 
Chotibibi, I. L. E., 8 Bom. GKJ. [July 28, 1884.] 

Whibe a suit was brought by a Hindu for partition of family-property against his 
father, brothers, and flfieeu others, to whom, it was alleged, the father had improperly 
alienated numerous parcels of the said property at difFerent times, held that the better 
course was for the Court to have ordered, under s. 45 of the Code of Civil Procedure, 
separate trials to be held in respect of each alienation. In a suit brought by a Hindu to 
contest an alienation of f;imily property made by his father, the onus of proving that the 
alienation is binding on the sou lies upon tho.se who claim the benefit of the alienation. — 
8ubramanya c. Sadasiva, I. L. E., 8 Mad. 75. [Oct. 27, 1884 ] 


S SUED K for four bonds, alleging that the same had been satisfied. K had formerly 
jnuod 8 on two of these bonds. 8 had alleged in defence of that suit that those two 
bonds, as also the other two, had been satisfied. It was decided in that suit that 
not one of the bonds had been satisfied. Held by Petheram, C.J., and Oldfield, 
Brodhurst, and Huthoit, JJ., that the only issue in the former suit wdiich had to 
be decided being whether the bonds on which that suit was brought had been satis- 
fied or not, the second suit wa^j, under s. 13 of the Civil Procedure Code, res judi- 
cata only in respect of those bonds, and not in respect of the other two bonds. The 
Court which tried the former suit had not jurisdiction to try the subsequent suit. 
Per Mahmood, J. — This being so, if the word “suit” in s, 13 were taken literally, 
it might, with some plausibility, be contended that there w'as no res judical a in resj)Oct of 
any of the bonds. The word “ suit,” however, must he understood to mean smdi a imiticr 
as might have formed the subject of a separate suit independently of the special provisions 
of the Civil Procedure Code, such as s. 45, which enables the plaintiff to unite several 
causes of action in one and the same suit. Adopting this interpretation, it was clear that 
the two bonds w’hicli wore the subject of the former suit could not be allowed to form the 
subject of litigation again. As to the other two bonds, which were not the subject-matter 
of the former suit, they did not, in the former suit, constitute a matter “ directly and sub- 
stantially in issue,” within the meaning of s. 13; and even if they were “directly and 
pubstantially in issue,” the decision in the former suit would not support the plea of 
res judicata, because tlie Court whicdi tried that suit was not a Court of jurisdiction com- 
petent to try the sul)se(iuont suit in which the plea was raised. — Sheoraj Eai v. Kashi 
JNath, I. L. E., 7 All. 247. [Dec. 13, 1884.] 


46 . Any defendant, alleging that the plaintiff has united in the same Extending to 
Defendant may apply to suit several causes of action which cannot be Provincial S. 
confine suit. conveniently disposed of in one suit, may, at any 

time before the first hearing, or, where issues are settled, before any 
evidence is recorded, apply to the Court for an order confining the suit to 
such of the causes of action as may be conveniently disposed of in one suit. 


c. P. »i. 
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Ditto. 


Ditto. 


Ditto. 


47. Ifj on the hearing of such application, it appears to the Court that 

Court, on hearing applica- ‘he causes of action are such as cannot all be 
tion, may exclude some causes, conveniently disposed of in one suit, the Court 
and order amendment. Qf g^^ch causeS of action to be 

excluded, and may direct the plaint to be amended accordingly, and may 
make such order as to costs as may be just. 

Every amendment made under this section shall be attested by the 
signature of the Judge. 


CHAPTER V. 


Of the Institution of Suits. 


Suits to be commenced by 
plaint. 


48. Every suit shall be instituted by pre- 
senting a plaint to the Court or such officer as it 
appoints in this behalf. 

49. The plaint must be distinctly written in the language of the Court ; 
^ ^ ^ provided that, if such language is not English, the 

language o p am . plaint may (with the permission of the Court) be 

written in English ; but in such case, if the defendant so require, a transla- 
tion of the plaint into the language of the Court shall be filed in Court. 


^ Particulars to be contained 60. The plaint must contain the following 
in plaint. particulars : — 

(a) the name of the Court in which the suit is brought ; 

(b) the name, description, and jdace of residence of the plaintiff ; 

(c) the name, description, and place of residence of the defendant, so 
far as they can be ascertained ; 

(c^) a plain and concise statement of the circumstances constituting 
the cause of action, and \vh(!rc and when it arose ; 

(e) a demand of the relief which the plaintiff claims ; and 

(/) if the plaintitV has allowed a set-off or relinquished a portion of his 
claim, the amount so allowed or relinquished. 

In money suits plaintiff seeks the recovery of money, 

the plaint must state the precise amount so far as 
the case admits. 


In a suit for mesne-profits, and in a suit for the amount which will be 
found due to the plaintiff on taking unsettled accounts between him and the 
defendant, the plaint need only state approximately the amount sued for. 

When the plaintiff sues in a representative character, the plaint should 
Where plaintiff sues as re- shew, not only tliat he has an actual existing inter- 
preaentative. cst in the subject-matter, but that he has taken 

the steps necessary to enable him to institute a suit concerning it. 


lllustratlom. 


(a.) A sues as B’s executor. The plaint must state that A has proved B’s will, 

[h.) A su^s as C’s administrator. The plaint must state that A has taken out 
administration to C’s estate. 

(c.) A sues as guardian of D, a Muhammadan minor. A is not D’s guardian 
according to Muhammadan law and usage. The plaint must state that A has been 
specially appointed D’s guardian. 
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The plaint must show that the defendant is, or claims to be, interested in 
Defendant’s interest and the subjcct-matter, and that he is liable to be 
liability to be shown. called upon to answer the plaintiff s demand. 


Illustration. 


A dies, leavinjr B his execator, C his lejratce, and D a debtor to A’s estate. C 
sues D to compel him to pay his debt in satisfaction of O’s Ici^acy. The plaint must 
shew that B has causelessly refused to sue D, or tliat B and 1) have colluded for the 
purpose of defrauding C, or other such circumstances rendering D liable to C. 

If the cause of action arose beyond the period ordinarily allowed by 
Grounds of exemption from any law for instituting the suit, the plaint must 
limitation-law. shew the ground upon which exemption from such 

law is claimed. 


In all cases, whether a plaint is verified liy the plaintiff or by some other person, the 
party verifying should state shortly what p.tJuyrapliK he verifies of his own knowledge 
and what paragraphs he believes to be true from the information of others . — In re Upendro 
Lall, Bose, 1. L. 11 , 6 Cal. 075. [Sep. 3, 1880.] 

It is not necessary to obtain the leave of the ITigli Court under cl. 12 of the Letters 
Patent to sue to set aside a decree of that Court, made upon a compromise to which the 
plaintiff has boon induced by the misre])roscntatiou of the defeiidaut to agree, even when 
it appears from the plaint that the defendants are outside the jurisdiction of the Court. 
To describe tlie ])laintiff as residing in Cliit]>orc lioad in tlielown of Calcutta, is not a 
suflicioht description, under s. 50 of tlio Civil Proeediire Code, of his place of abode; nor 
is it siifllcient under that section to dcscrilie the defendant as formerly of Calcutta, with- 
out alleging that the phiintiir has been iinalde to ascertain his ])luce of residence more 
definitely. Where the plaint alleges matter which cannot ho personally known to the 
person making the verilication, and whicli is not staled to be an information and belief, a 
verification which does not distinguish how much is true to the knowledge of Ihe person 
making it, and what is alleged to be true on information and belief, docs not fulfil the 
requirements of s. 52.— Bibee Solomon r. Abdool Azeez, 1. L. li., G Cal. 687. [Feb. 7, 
1881.] 

There is no law at present in force in the mufassal w’hicli obliges a person claiming 
under a will to obtain probate of the will, or otherwise establish his right as executor, 
administrator, or legatee before he can sue in respect to any property which ho claims 
under the will. In any suit or proceeding iustituted by liim, it is for the Conrt in which 
ihe suit or proceeding is ponding to determine, for the ])urposes of such suit or proceed- 
ing, whether the will is genuine and valid, and confers upon the plaijitiff or applicant the 
right whicli ho claims. — Bhagvansaug Bharaji v. Bechardas Harjivandas, I. L. R., 6 Bom. 
73. [Juno 28, 1881.J 


51. The plaint shall be signed by the plaintifT and his pleader (if any), Extending to 
Plaints to bo signed and and shall be verified at the foot by the plaintiff, or 
verified. gome Other person proved to the satisfaction of 

the Court to be acquainti^d with the facts of the case : 

Provided that, if the plaintiff is, by reason of absence or for other good 
cause, unable to sign the plaint, it may be signed by any person duly author- 
ized by him in this behalf. 


A PLAINT, signed by a person holding a general power-of -attorney to sue on behalf 
of the plaintiff, is properly signed wdthin the moaning of the proviso in Act X. of 1877, 
s. 51 (as amended by Act XII. of 1879).— Kastoliuo (H.) v. Rustomji Dadabhai, 1. L. R., 
4 Bom. 468. [Mar. 8, 1880. j 


In all oases, whether a plaint is verified by the plaintiff or by some other person, the 
party verifying should state shortly whal paragrajihs ho verifies of his own knowledge, 
and what paragraphs he believes to he (rue from the information of others. — In re 
Upendro Lall Bose, I. L. R., 6 Cal. 675. [Sep. 3, 1880.] 


62. The verification must be to the ( fFect that the same is true to the 

knowledge of the person making it, except as to 


Contents of verification. 


mattei’s stated on inforiuanon and belief, and that 


as to those matters he believes it to be true. 


Ditto. 
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Verification to be signed The verification shall be signed by the person 
and attested. making it. 

The Court must be satisfied, under s. 62, that a person, other than a plaintiff verify- 
ing the plaint, is ao(iuainted with the facts of the case ; but in the case of a person hold- 
ing a general power-of-attorney, or of any other recognised agent, the Court will not 
insist on any extreme stringency of proof. 8. 62 does not require the verification of a 
plaint to be made in the presence of an officer of the Court ; but having regard to the 
necessity of satisfying the Court that the person, other than the plaintiff, who verifies the 
plaint, is acquainted with the facts of the case, it is desirable that a verification by such a 
per.«on should be made in the presence of the Court, unless the Court be satisfied that 
there is suflicient ground for dispensing with his attendance. — Kastolino (H.) v. Kustomji 
Dadabhai, I. L. R., 4 Bom. 4G8. [Mur. 8, 1880.J 

In all cases, whether a plaint is verified by the plaintiff or by some other person, the 
party verifying should state shortly what paragraphs he verifies of his own knowledge, 
and what paragrajdis he believes to be true from the information of others . re 
Upendro Ball Bose, 1. L. G Cal. 075. [Sep. 3, 1880.] 

It is not necessary to obtain the leave of the High Court under cl. 12 of the Lettera 
Patent to sue to set aside a decree of that Court, made upon a com])roinise to which the 
plaintifl has been induced by the misrepresentation of the defendant to agree, even when 
it ap])ears from the ]daint that the defendants are outside the jurisdiction of the Court. 
To describe the plaintiff as residing in Chitpore Road in the town of Calcutta, is not a 
sufficient descrijition, under s. 50 of the Civil Procedure Code, of his place of abode ; nor 
is it snfiicicnt under that section to describe the defendant as formerly of Calcutta, wit h- 
out alleging that the plaintiff has been unable to ascerhiin bis place of residence more 
definitely. TV bore the plaint alleges matter which cannot be j'ersonally known to the 
person making the verification, and which is not stated to be on information and belief, a 
verification which does not distinguish how much is true to the knowledge of the person 
making it, and what is alleged to be true on information and belief, does not fulfil the 
reiiuiremcnts of s. 52.— Bibee Solomon v. Abdool Aiscez, I. h. R., 6 Oal. G87. [Fob. 7, 


Extending to 
Provincial S. 
C. Courts. 


63, The plaint may, at the discretion of the Court, and at or before the 

wiien |.)dnt may bo reject- hearing, be rejected, returned for auiendment 

ed, rchuTiod for amendment, within a time to bo fixed by tlie Court, or amended 
or amended. then and there, upon such terms as to the payment 

of costs occasioned by the amendment as the Court thinks tit, 

(c^) if it does not state correctly and without prolixity the several par- 
ticulars hereinbefore required to be specified therein ; or 

(/)) if it contains any particulars other than those so required ; or 
(c) if it is not signed and verified as hereinbefere required ; or 
(fi) if it does not disclose a cause of action ; or 
(e) if it is not framed in accordance with section 42 ; or 
(y ) if it is wrongly framed by reason of non-joinder or misjoinder of 
parties, or because the plaintiff has joined causes of action which ought not 
to be joined in the same suit ; 

Provided that a plaint cannot be altered so as to convert a suit of one 

character into a suit of another and inconsistent 
cliaracter. 

TiV^hen a plaint is amended, the amendment 


Proviso. 


Attestation of amendment. 


shall be attested by the signature of the Judge. 


A PLAINT alleged that the plainiiff.s had the exclusive right to the Adhyapaka miras 
of reciting certain religious texts, hymns, or chants in a certain pagoda and its dependen- 
cies ; that the defendants had no right to recite them ; that the plaintiffs and the Brah- 
mans of the pluintiffs’ Tenkalai secjt had for a long time discharged all the duties apjter- 
taining to the said right, and enjoyed the incomes of the Adhyapakam, except those men- 
tioned in Scliedules B and C ; that the defendants, holding the office of dharmakarta of 
the said pagoda, in combination with other persons in rivalry with the plaintiffs, recited 
the Vadakalai invoeatioiis, chants, and other religions prat ers, the exclusive right to re- 
cite which wab iucidoni to the plaint iflV Adhya]>aka miras, the exclufiive right of the 
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plaintiffs bein^ injured; that the defendants having withheld the payment of some of 
the incomes of the Adhyapaka miras in the said pagoda and in all the Sanwidhis attached 
to it, the plaintiffs instituted a suit against them in the District MunsiPs Court, and in 
March 1873 a decision was passed in favour of the plaintiffs ; and that the defendants 
had withheld from the plaintiffs and others of the Tenkalai sect the amount of income 
mentioned in Sch. C for six years from the date of the said suit as well as the honors 
mentioned in S{ih. A from April 1873. The plaint concluded with a prayer for a 
decree directing the defendants and others to abstain from reciting the said texts, hymns, 
or chants ; for a declaration of the exclusive right of the plaintiffs ; and for the recovery 
of the various items stated in the schedules. S(;h. B referred to certain payments in 
kind. The High Court of Madras, under s. 32 of Act VIll. of 1859, rejected the plaint, 
on the ground that its subject-matter did not constitute a cause of action. Meld that 
the plaint ought to have been admitted, sinc.e it disclosed a claim as of right to certain 
dues for sorvi(»es performed. — Tirn Krishnania Chariar i». Krishna Swami Tala Chariar, 
8 Ind. Jur. 322. 

8. 53 of the Civil Procedure Code, which provides that a plaint cannot be amended 
80 as to convert a suit of one (diaracter into a .suit of another and inconsistent character, 
doe^ not prevent a ])l!iintitf, who has been ousted after suit brought for declaration of 
title, from amending his plaint by adding a prayer for possession. If the congregation 
of a church as a body cejise to follow tlic observances of a particular form of worship, 
and in preference for forty years follow those of a different form of worship, there would 
bo no one left for whom and by whom the original form of worship can be continued, the 
objects of the original trust cease to exist, and the church-funds and property become 
im[)rossed with a trust for the performance of the later form of worship. Where a de- 
fendant out of the jurisdiction of tho Court was summoned to produce a letter, and did 
not coriiply with the summons, but apj toured b}'- pleader at the last moment at the hearing 
of tho suit, and service of notice on tlio pleader to produce the letter would have been 
nugatory, secondary evidence of the letter was admitted under s. Ob, proviso 6 of the Evi- 
dence Act. — Bishop Melius v. Vicar Apostolic of Malabar, 1. L. li., 2 Mad. 295. [Mar, 
2G, 1879.] 

Whkbe, at the first hearing of a suit, the plaint is returned for amendment within a 
fixed time under tho provisions of Act X. of 3877, s. 53, and it is amended accordingly, 
it cannot afterwards be again returned for amendment. — Badr-un-nisa v. Muhammad Jan, 
I. L, R., 2 All. G71. Feb, 27, 1880.] 

Where a plaintiff alleged that M, tho deceased widow of S, a Hindu, while adminis- 
tering the estate of her deceased husband, borrowed money from plaintiff for purposes 
binding on the estate, and executed a promissory note to secure tho payment of the same, 
and that the first and second defendants, as reversionary heirs of S, and the third defend- 
ant, were in possession of the estate of S, and refused to pay the debt incurred by M, held 
that tho })laint was properly rejected as disclosing no cause of action against the defend- 
ants. — Ramasdiiii Mudaliar v, 8ellattammal, I. L. R., 4 Mad. 375. [Jan. 23, 1881.] 

In a suit for confirmation of possession and declaration of title in respect of land, 
where the plaint did not disclose any facts from which it could be said that the defend- 
ants denied the plaintiff’s title, but from the proceedings in the original cause it was 
established that, before the suit was brought, there was a dispute existing between the 
parties as regards the title, and that a decree in favour of the ])laintiff8 had been passed 
by the original Court on the merits of the case, held that though the plaint might have 
been rejected in the first instance under s. 53 of the Civil Procedure Code on the ground 
that it did not disclose any cause of action, it was too late for an Appellate Court to re- 
verse tho decree solely on that ground, without being satisfied that no such cause of action 
was established on the evidence.— Shah Ahmed Sujad v. Taree Rai, I. L. R., 7 Cal. 343 
[April 12, 1881.] 

The plaintiff in a suit applied for the amendment of the plaint. The defendant ob- 
jected to the amendment, and a day was fixed by the Court for the “ admission or rejec- 
tion of the petition, and the determination of the defendant’s objections thereto.” The 
Court, after hearing the parties, made an order allowing the “petition of amendment,” 
and rejootiiig the defendant’s obje<5tion8. The defendant appealed from such order to the 
High Court. Meld that, inasmuch as orders amending ])laints then and there are not 
made appealable by Act X. of 1877, and it w^as into this category, if into any at all, that 
each order must fall, such order was not appealable. — Rajiudra Kishoro Singh v, Radha 
Prasad Singh, I. L. R., 3 All, 854. [June 15, 1881.] 

The words in para. 1 of s, 53 of the Code of Civil Procedure (Aot X, of 1877), “at 
or before tho first hearing,” are merely directory and not mandatory, and therefore a 
plaintiff may, subso(]uently to tho “first hearing,” amend his plaint, ])rovided such amend- 
menl docs not alter the original charcu;lur of hik ^ult. The plaintiffs (mortgagors) in a 
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suit against their mortgagees sought only for production of the mortgage-deed or for 
account, although the averments in the plaint warranted a prayer for redemption. Sub- 
sequently to the first hearing of the suit they applied to be allowed to amend the plaint 
by adding a prayer for redemption. Jleld that the provisions of s. 53 of the Civil Proce- 
dure Code (Act X. of 1877) did not preclude the Court from permitting the amendment 
to be made. It is competent to a Court, at any time before passing a decree, to frame ai> 
additional issue embracing a matter not included in tbe plaint (provided it be not incon- 
sistent with it) or in the written statement, but which may a})pear upon the allegations- 
made on oath hy the parties or by* any person present on their behalf, or made by the- 
pleaders of such parties or persons. S. 34 of the Civil IVocedurc Code (Act X. of 1877)- 
limits the time within which a defendant may object for wants of parties, but it does not 
so limit the right of the plaiutilT to add parties. In some cases s. 34 would not prevent 
even a defendant from objecting to the want of a party after the first hearing, e. g.y where 
after the first hearing and before dcHiree a co-parceiier or remainderman or reversioner ia 
born, or where a woman (who is a party) is married to a man who is not a party to the 
suit. The objection did not exist at or before the first hearing, and therefore could not 
have been made or waived by the defendant ; and if he made it at the earliest opportunity 
after it came into existence, lie would have satisfied the s])irit of s. 34 Modbe (k.and N.) 
V. Dongrc (S.), I. L. P., 5 Bom. b03. [Aug. 2, 1881.] Dissented from in Damodar Das- 
r. Gokal Cliand, 1. h. P., 7 All. 79, injra. 


S. 20 of the Code of Civil Proceiiiire does not authorize the joinder of plaintiffs wdth 
antagonistic claims arising out of distinct causes of a<4ion. AVliere one of two widows 
of a deceased Hindu and her adopted sou sued as co-}»laintifl’s, claiming in the alteinativer 
either to recover the whole faniily-ostutc for the latter, if the adoption was valid, or, if the 
adoption was invalid, one-half of the estate for the former, held that the suit was had for 
misjoinder. Held also that when such misjoinder had been allowed, and the suit decided, 
and an appeal brought, the Court of Apjteal should dis]iose of the suit in the mode iu 
which the low'cr Court ought to have disposed it, by returning the })laiut for amend- 
ment. Parzand Ali r. Yusuf Ali (1. L. P., 2 All. G09) dissented from. — Lingammal v, 
Veukatammal, I. L. P., G Mad. 239. [Dec. 22, 1882.] 


Where a plaintiff’s claim as originally stated in his i)laint w'as based on the alleg-a- 
tion of the invalidity of a will, an application at the hearing of tbe case to amend th e 
plaint by inserting a clause suhmitliiig tiiat, even if the will were valid, it did not dispose* 
of the whole of the testator’s ]»roperty, was refused— the Court Jiolding, under s. 53 of 
the Civil Procedure ('ode (Act XIV. of 1882), that the case made hy the proposed amend- 
ment would he inconsistent with the ease made in tlio plaint us originally framed. — 
Damodar Madhowji v. Purmauandas Jeovvandas, 1. L. P., 7 Bom. 155. [Jau. 29, 1883 ] 

Where, after a trial has begun, or oven after it has concluded, it appears that the 
Court has noi jurisdiction to hear the case, the plaint should he returned in order that it 
may be j>resonted to the proper Court, and no additional court-fees are payable. The pre- 
existing state of the luw' as rec-oginzed hy the tribunals is one of the chief means of inter- 
preting laws of procedure. — dagjivandiis duvherdas 8eth v. Magduin Ali (1. L. P., 7 Bom 
487) overruled. — Prahhakarhliat v. A^isliwambhur Pundit, 1. L. P., 8 Bom. 313. [Mar 
G, 1884.] 

Held (Oldfield, J,, dissenting) that, under s. 53 of the Civil Procedure Code, a 
plaint can he rejected, returned for amendment, or amended liy the Court of first instance 
only at or before the lirst lioaring of the suit, and n ot after the first hearing thereof, 
Modbe r. Dongrc (1. L. P., 5 Bom. G99) di.s.sented Irom. fSoorjinukhi Poor’s Case (I. 
L. P., 2 Cal. 272), Burjore v. Bhagaiia ( 1 . 1j. P., 10 Ca). 557 ; L. P., 11 Iiid. Ap, 7), and 
Fazul-un-nissa Begam v. Mulo (1. L. P., G All. 250), distingnishud hy Mahmood, J. J^er 
Mahmood, J. — The j)laint may, for causes other tlian those mentioned in s 53, he amended 
hy the Court after the first hearing. — Damodar Das v Gokal Cliund, 1. L. P., 7 All. 79. 
[ J uly 14, 1884.] 


Where it is open to the plaintiff to ask for an account, against the defendant, of 
moneys received by him under a certifi<*ate of heirship, and for pay niciit of inoqe 3 's not 
properly a(;c.ountod for, ho is precluded by s. 2 of the 8]tecitic Peliet Act (1. of 1877) from 
asking tor a mere declaratory decree. Plaint allow^od by the High Court to be amended 
by insertion of a prayer for account. — Bai Anopo v. Mulchund Girdbar, 1. L. P., 9 Bom. 
355. IPeh. 17, 1885. j 

S. 412 of the Civil Procedure Code refers to a case where the plaint on the face of it 
appears to have been filed hy a jierson who was a minor. Where, in a suit, the plaintiffs de- 
scribed themselves as adults, and, on the objection of the defendants, an issue was raised, and 
inquired into, on the question of age, hr/d that the order jiassed under the circumstances, 
although it professed to have boon made under s. 442 of the Procedure Code, must be 
treated as one rejecting the plaint or dismissing the suit ou the giound that the suit was 
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instituted by persons wbo were established on the evidence to be minors, and was appealable 
as a decree within the meaniiiL; of s. 2 of the Code. The words, “ rejecting the plaint,” in 
8. 2, are not limited to the eases provided for in ss. 53, 54. Held also that the defendant, 
not having taken an objection to the suit on the ground of tho minority of the plaintiffs 
whilst it was pending in appeal to the High Court, were precluded from raising it on 
remand.— Beni Bum Bhutt v. Bam Lai Bhukri, I. L. B., 13 Cal. 189. [Mar. 30, 1886.] 

A SUIT was brought by the manager of tho M Bank against the executrix of B to re- 
cover a sum of money as due upon a bond executed by B in favour of the Bank. The 
plaint described the defendant as “ Mrs. Sarah G. Barlow of Mussoorie,” and seated that 
she was executrix of the deceased B. It began thus : “ George Henry Webb, manager 
of the above-named plaintiff’s business, states as follows,” and proceeded to state that the 
deceased was, at the time of his death, “ indebted to the plaintiff,” and to sot forth the 
cause of action in detail. It was signed and verified thus: “ For the M Bank, Limited, 
G. H. Webb, Manager.” The Court of first instance returned the plaint for amendment 
•under s. 53 of the Civil Procedure Code : (1) boc/ause the defendant was not properly de- 
scribed ; (2) because the plaint was set out as made by George Henry Webb as manager, 
and not as on the part of the Bank ; and (3) because the suit should not have been brought 
in tho form in which it was brought, but in the form referred to in s. 213 and No. 105 of 
sell. 4 of the Code. Held that the first of those grounds failed, because it was clear that 
the defendant was stated to be the executrix of the deceased, and the suit was brought 
against her in that capacity. Held that the second ground did not come within s. 53 of 
.the Code, as it wais clear that the circumstances set out in tho plaint apjilied to the case of 
the plaintiff Bank, and the plaint sullicieiitly fulfilled tho requirements of the Code that 
the facts which the plaintiff considers essential should be concisely and clearly set out, and 
that the verification should be made by some one acquainted with these facts. Held, with 
reference to the third ground, that the plaintiff wais at liberty to bring a suit for money 
against any person administering to or representing an estate ; and if such suit should bo 
found, with reference to the facts in evidence, not maintainable, it should be dismissed ; 
but there was no authority for returning a plaint for aniendinont, when it was found that 
the suit was not maintainable in the form in which it was brought, in order to amend it 
so as to convert the suit into one of a different character. — Mussoorie Bank, Ld., v. 
Barlow, I, L. B,, 9 All. 188. [Hec. 23, 1886.] 

When plaint shall be re- 64. The plaint shall be rejected in the fol- 
jected. lowing cases : — 

(a) if the relief sought is undervalued, and the plaintiff, on being re- 
quired by the Court to correct the valuation within a time to be fixed by 
the Court, fails to do so : 

(h) if the relief sought is properly valued, but the plaint is written 
(upon paper insufficiently stannied, and the plaintiff’, on being required by the 
Court to supply the requisite stamp paper within a time to be fixed by the 
Court, fails to do so. 

(c) if the suit appears from the statement in the plaint to be barred by 
any positive rule of law : 

(d) if the plaint, having been returned for amendment within a time 
fixed by the Court, is not amended within such time. 

The law may lay down, for purposes of revenue, certain rules for the valuation of 
suits ; but such valuation cannot be accepted as a criterion of the actual amount or value 
of the claim upon which the jurisdiction of a Court depends. Tho actual value of the 
estate to which the plaintiff claims to be entitled, and not the value w'liioh it may even- 
tually represent to the plaintiff, is the value of the subject-matter.— Bai Mahkor v. 
Bulakhi Chaku, I. L. B., 1 Bom. 538. [Hec. 10, 1874.] 

Where, under Act VIII. of 1859, s. 336, a memorandum of appeal is returned for 
the purpose of being corrected, the Appellate Court should s})ecify a time for such correc- 
tion. Where an appellant presented an appeal within the period of limitation prescribed 
therefor, and the Appellate Court returned the memorandum of appeal for correction, the 
appeal, again presented some days after the period of limitation, was held presented within 
time, the date of its presentation being the date it was presented. — Jagan Nath v. Lal- 
man, I. L. B., 1 All. 260. [ J une 29, 1876.] 
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Where the Court of first instance, proceeding under s. 10 of the Court-fees Act, 
dismissed a suit after the first hearing, on non-payment of an additional fee required to 
be paid under that section, held that the Court had rightly dismissed the suit, under s. 
10 of the Court Fees Act. S. 64, Act X. of 1877, though a later enactment, was in- 
applicable, that section applying? onl}" to the initial staj^es of a suit before a plaint had 
been registered ; whereas s. 10 of the Court Fees Act w^as not susceptible of restriction 
to any particular stage of a suit. — Valiya Kasava Viidhyar v. Suppannair, 4 Ind. Jur. 
286 ; I. L. R., 2 Mad. 308. [Feb. 9, 1880.] 

An appeal lies against an order rejecting a plaint on the ground of its being insuffi* 
ciently stamped. — Ajoodhya Pershad v. Gunga Pershad, I. L. R., 0 Cal. 249. [June 10, 
1880.] 

The assessment of the court-fee in a suit by a subordinate tennrg-holder to recover 
possession of a definite portion of an entire estate paying a permanently settled annual 
revenue to Government should be made under the first part of sub-division a, cl. 5 of s. 
7 of the Court-fees Act. A plaint can only be rejected under s. 51 of Act X. of 1877 
before it is registered. — Hubibul Hossein v. Mahomed Rezu, I. L. B , 8 Cal. 192. [Sep. 8, 
1881.] 

An order rejecting a memorandum of appeal as barred by limitation is a “ decree " 
within the meaning of s. 2 of the Civil Procedure Code ; it is therefore appealable, and 
not open to revision by the High Court under s. 622 of the Code. Gajraj Singh v, 
Bhagwant Singh and Dianatullah (Weekly Notes, 1883, p. 255) and Beg.??. Wajid Ali Shah 
(I. L. R., 6 All. 438) distinguished. — Gulab Rai ??. Mangli Lai, I. L. R., 7 All. 42. [June 
29, 1884.] 

A Judge, after disposing of an appeal on the 1st March 1883, again took it up, and 
on the 21st March 188.3 directed the appellant to pay additional court-fees on her memo- 
randum of appeal. On the 2nd May 1883, the appellant paid the additional court-fees 
under protest, and a decree was then prepared, bearing date the 1st March 1883, but it 
referred to, and carried into effect, the subsequent order of the 21st March and the 2nd 
May. Fer Mahmood, J, that us soon us the Judge had passed the decree of the 1st March 
1883, he ceased to have any power over it, and was not competent to introduce now mat- 
ters not dealt with by the judgment ; that the order of the 21st March and the deposit 
of the 2nd May, whether right or wrong, were not proceedings to which effect could be 
given in the antecedent decree of the 1st March 1883 ; and that the decree was ultra 
vires to that extent, and was, therefore, liable to correction in second appeal under s. 584 
of the Civil Procedure Code. The powers conferred by ss. 54 (a) and (r) and 55, road 
with 8. 582 of the Civil Procedure Code, or by s. 12 of the Court-fees Act (VII. of 1870) 
read with cl. 2 of s. lu, are intended to be exercised before the disposal of the case, 
and not after it has been decided finally so far as the Court is concerned. The powers 
conferred by s. 28 of the Court-fees Act cannot bo exercised by an order passed after the 
decision of the case to whieli the question of the payment of court-fee»i relates, and, even 
assuming that they can be so exercised, su(;h an order, though it may be subject to such 
rules as to appeal or revision as the law may provide, cannot be given effect to by making 
insertions in an antecedent decree. Per Oldfield, J. — That the Court bad power to make 
the order it did, inasmuch as the collection of court-fees was no part of a Judge’s func- 
tions in the trial of a suit whicli could be said to have (teased with its determination ; and 
the provisions of the Court-fees Act fixed no time within whieh the presiding Judge 
could exercise his power of ordering documents to be stainjiod, and seemed, on the other 
hand, to contemplate the exercise of that power at any time subsequent to the receipt, 
filing, or use of a document, and to make the validity of the document and the proceedings 
relative thereto dependent on the document being properly stamped. — Mahadei v. Ram 
Kishen Das, I. L. R., 7 All. 528. [Jan. 15, 1885.] 

The decision of the Court of first instance, that a plaint is undervalued, is binding 
upon the Court of appeal, reference, or revision ; but the Court of first instance is not 
justified in rejecting the plaint witlymt giving to the plaintiff an opportunity of affixing 
the proper stamp. Where it is open to the jilaintiff to ask for an account, against the 
defendant, of moneys received by him under a certificate of heirship, and for payment of 
moneys not properly accounted for, he is precluded by s. 2 of the Specific Relief 
Act (I. of 1877) from asking for a mere de<darator3'’ decree. Plaint allowed b}^ the High 
Court to be amended bv insertion of a prayer for account. — Bai Auope v. Mulchaud 
Girdhar, I. L. R., 9 Born. 355. [Feb. 17, 1885.] 

8. 442 of the Civil Procedure Code refers to a. case where the plaint on the face of it 
appears to have been filed by a person who was a minor. Where, in a suit, the plaintiffs de- 
soribed themselves as adults, and on the objection of the defendants an issue was raised and 
inquired into on the question of age, held that the order passed undor the circumstances. 
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althoujyh it professed to have been made under s, 442 of the Civil Procedure Code, must be 
treated OvS one rejecting the plaint or dismissing the suit on the ground that the suit was 
instituted by persons who were established on the evidence to be minors, and was appealable 
as a decree within the meaning of a. 2 of the Code. The words, “ rejecting the plaint,” in 
8. 2, are not limited to the cases provided for in as. 53, 54. Ileld also that the defendant, 
dot having taken an objection to the suit on the ground of the minority of the plaintiffs 
whilst it was pending in appeal to the High Court, were precluded from raising it on 
remand.— Beni Ram Bhutt r. Ram Lai Bhukrt, I. L R., 13 Cal. 189. [Mar. 30, 1886.] 

6B. When a plaint is rejected, the Judge shall record with ids own 
Procedure on rejecting hand an order to that effect with the reason for 
plaint ^ , such order. 

56 . The rejection of the plaint on any of the grounds hereinbefore 

When rejeetion of plaint mentioned shall not, of its own force, preclude the 
does not preclude presenta- plaintiff from presenting a fresh plaint in respect 
tion of fresh plaint. Qf same cause of action. 

A Junon, after disposing of an appeal on the 1st March 1883, again took it up, and, 
on the 21st March 1883, directed the appellant to pay additional court-fees on her memo- 
randum of appeal. On the 2nd May 1883, the appellant paid the additional court -fees 
under protest, and a decree was then prepared, bearing date the 1st March 1883, but it 
referred -to. and carried into effect, the subsequent order of the 21st March and the 2nd 
May. Per Mahmood, J., that as soon as the Judge had passed Iho decree of the 1st March 
1883, he ceased to have any power over it, and was not competent to introduce new mat- 
ters not dealt with by the judgment ; that the order of the 21st March and the deposit 
of the 2nd May, whether right or wrong, were not proceedings to which effect could be 
given in the antecedent decree of the 1st March 1883 ; and that the decree was ultra 
vires to that extent, and was, therefore, liable to correction in second appeal under s, 584 
of the Civil Procedure Code. The powers conferred by ss. 54 (a) and (c) and 55, read 
with s. 582 of the Civil Procedure Code, or by s. 12 of the Court-fees Act (VIL of 1870) 
read with cl. 2 of s. 10, are intended to he exercised before the disposal of the case, 
and not after it has been decided finally so far jis the Court is concerned. The powers 
conferred bv s. 28 of the Court-fees Act cannot be exorcised by an order passed after the 
de(jision of the ease to which the question of the payment of court-fees relates, and, even 
assuming that they can he so exercised, such an order, though it may be subject to such 
rule« as to appeal or revision as the law may provide, cannot be given effect to by making 
insertions in an antecedent decree. Per Oldfield, J.— That the Court had powe" to make 
the order it did. inasmuch as the collection of 4*ourt-fees was no part of a Judge’s func- 
tions in the trial of a suit which could be said to have ceased with its determination ; and 
the provi.sions of the Court-fees Act fixed no time within which the presiding Judge 
could exorcise his power of ordering documents to be stamped, and seemed, on the other 
hand, to contemplate the exercise of that power at any time subsequent to the receipt, 
filing, or use of a document, and to make the validity of the document and the proceedings 
relative thereto dependent on the document being properly stamped.— Mahadei v. Ram 
Kishen Das, I. L. R., 7 All. 623. [Jan. 15, 1885.] 

When plaint shall he re- 67 . The plaint shall be returned to be 

turned to be presented to pro- presented to the proper Court in the following 
per Court. cases : — 

(a) if a suit has been instituted in a Court whose grade is lower or 
higher than that of the Court competent to try it, where such Court exists, 
or where no option as to the selection of the Court is allowed by law : 

(5) if, in a suit relating to immoveable property, but not coming under 
the proviso to section 16, it appears that no part of such property is situate 
within the local limits of the jurisdiction of the Court to which the plaint 
is presented : 

(c) if, in any other case, it appears that the cause of action did not 
arise, And that none of the defendants are dwelling, or carrying on businoM, 
or personally working for gain, within such local limits. 
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On returning a plaint, the Judge shall, with his own hand, endorse 
'Procoduro on returning thereon the date of its presentation and return, 

the name of the party presenting it, and a brief 
statement of the reason for returning it 


A srrT to rcdoom a usufruct tmrv mortgage of certain lands was instituted in the 
ISlnnsirs Court. After the suit liad l)een admitted, and the ]vartics called on to produce 
evidence, the IMnnsif ordered llic plaint in the suit to he returned to the plaintiff for pro* 
senlat.ion in the proper Court on the ground that the suit should have been instituted in 
the Court of the Subordinate dndge, the value of the ]>ropertv in suit being beyond the 
jurisdiction of a Munsif. IhUl that, under Act V]1 1, of 1851), the MunsiCs order was 
np]ie:ilal)le to the lower A]ipellatc Court, and under Aid X. of 1877 the lower Appellate 
<U)urt/s order to the High Court. — Kalian Has t). Nawal Singh, I. L. 11., 1 AIL 620. [Mar. 
7, 1878. J 


Altiiottgii Act X. of 1877, s. 57, contemplates the return of the plaint should error 
he patent when it is first presented, yet lliore is nothing in the wording of that section 
wliii'h forliids the return of tlie plaint at a later stage in the suit. Where, therefore, 
after the is'^ues in a suit were framoil, the Court decided that it had no jurisdiction, and 
relumed llio plaint to ho presented in the ftroper ('ourt, held that, in so doing, the Court 
acted under s. .57 ; sind its decision, not coming wdllnn the definition of a ^‘decree” in 
Act XIT. of 1870, s. 2, wa,s not ap))calahle as such, hnt, wais appealable under Act X. of 
1877, s. 588, as an order. — Abdul Sainad v. Itajindro Kishor Singh, I. L. K., 2 All. 357. 
fAug. 15, 1870] 

Tiic plaintiff in this suit claimed in a Civil Court (1) a declaration of his right to 
■certain land ; (2) that certain loas('s of siudi land, so far as tlieir tennus exceeded the term 
of setih'ment, should lie cancc'lled ; and (3) arrears of rent for suedi land. The Court 
iK'ld. as regards (daiiii (1), that the plaint, did lud disclose a cause of action, as it was not 
alleged tlrat the defendant liad disput('d the tdaintilf’s riudit ; as regards claim (2), that, 
W'lh reference to the teriiis of s. 20 of A eh XVAII. of 1873, the ])la in tiff’s cause of ac’tion 
had not yet arisen ; and as regards claim (3), that, it was coLuiizahle in a Court of Iteve- 
inie ; and it. direihcd that under s. 57 of Act X. of 1877 the plaint should ho returned to 
tlie plaintiff to be [)re.sentcd to th(‘ Revamue Court.. Uchf tlial. under tlic circumstances 
the pl'iiiit should liave been rejo'ded, and not returned. — Nagar Mai v. Macplicrson, I. L. 
ll , 3 AH. 7H6. [May 2, I88l! j 


dhiK Court of first instance made an order returning the ]daint in a suit to be pre- 
sented to the ])ro)ier (/Ourl., on tlie ground that it was not eonpietent to try such suit. 
On appeal from such order the A]>pellate (’ourt. holding tliat. the (5)Urt. of first instance 
was com[>etent to try siudi suit, made an order “(kHa’eeing tlio ap]»(‘al.” It subser|uontly 
made an additional order directing that the case “ should he ret urned for re-trial.” On 
a]>pcal to the High (Jourt from siudi additional order, Jicld that the appeal would not lie, 
as it was in reality one from an onler ])assod in appeal from an ordiT returning a plaint, 
which, under the last clause of s 588 of Act X. of 1877, was liiial, and not an appeal 
from an order remanding a case under s, 562, the charaeder of the original order of the 
Ai>))el]atc Court not being altered bj tlie passing of the additional order. -Kishna Kam 
V. Narsingh Sevek Singh, 1. L. R , 3 All. 855. [Juno 20, 1881.] 


An allottee, under a private ])artition, sued to stay subsequent, partition-proceedings 
brought under Reg. XIX. of 1814, and to have his possession cowfinmal. Hdie defendants 
objected to the valuation of the suit, aiid-to the suit being heard by the (Hvil (kiurls, no 
procefHlings having first been instituted before the Revenue Authorities. Held' that such 
a suit should bo considered to be one for a declaratory decree, or for something in the 
nature of an injunction, and that, therefore, the j»laiut should not be stumped acjcording 
to the value of the entire estate. That the question, whether the CoIle<‘t()r would have 
brought the lands to partition, dpf)ended u})on whether they were held “in common 
tenancy if they were not so held, the Collector would be only competent to make an 
assignment of the revenue in pro})ortion to the several portions of the land held by the 
shareholders. 3'hat a private partition is no bar to proceedings in the Revenue Courts 
under .30 of Reg. XlX. of 1814. A JVtuiisif dismissed a suit, on tlie ground that, if 
it had been properly valued, it would not have come within his jurisdiidion. 33ie Histrict 
Jndgi' affirmed the Mnnsif’s judgment, and directed the filaint to he returned for pre- 
sentation to the ])ro[)cr Court under s 57 of the Civil Ikocedure Code. This wa.s not 
done. ne!di\vd.i-d second a])peal would lie. Ajootlliia Lall Cumani Lall (2 C. L R. 
134) n])pr()ve(h Ajoodliya l*ershad e. KrisU)H>ul (15 R. ]()5) di.ssen ted from. — Joy- 
nath Roy v, Lall liahadour Singh, I. L. R., 8 Cal. 126. [Aug. Iff, 1881.] 
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A Munsif, after heariiit; the evidence on both sides, found that the suit had been 
under-valued ; but instead of returuiuj< the plaint under s. 57 of Act X. of 1877, he dis- 
missed the suit. Keld that the provisions of s. 57 were imperative, and lui^lit be put 
into torce at any statj^o of the hearing ; and that such dismissal of the suit was a matter 
which affected the merits of the case, and formed a proper subject for an appeal. — 
Bhadeshwar Chovvdhry o. (4:iuri Kant Nath, 1. L. R., 8 Cal. 834. [Ai)ril 13, 1882.] 

A I)i8TiiiCT Court transferred for trial a suit instituted in a Court subordinate to it In 
another Court subordinate to it. The Court in whicli the suit was instituted was not tbo 
one in which the suit should linve been institute<l, and consecpiently the Court to which it 
was transferred made an order dismissing it, and directing tlie return of the p’aint for 
presentation to the proper Court. Held that such order must be tak(*n to have been 
passed under s. 57 of tlie Civil Procedure Code, and was therefore appcralable under s. 588 
(6) ; and that the defect of jurisdiction arising out of the institution of the suit in tJio 
wrong Court was not cured by the transfer of the suit.-- Pachaoni Awasthi p. llnlii 
Bakhsh, I. L. R., 4 All. 478. [May 30, 1882.] 

The right to join in one suit two (pauses of action against a defendant cannot bo 
exercised, unless the Court to whicdi the jilaint is prosei^ed has jurisdiction over bot h, 
causes of action. The defend.ints, who re.sided and carried on business at Bomba}’, acted 
as the agents of the plaintilf lor the sale, j)ur(;ba.se, and desi)at(di of goods to Teiliclierr} , 
whore the plaintiff resided. The ])laintifr sued tlie defendants for money due on account 
of the trail, sac, tions in Telliclierry. Held that no cause of action arose in Tellicherry. 
To the claim arising out of tli (3 agen(;y- jraii.sactions the ])laiiiti If joined a claim on ac- 
count of a partnership-transaction, wliich claim was triable by the Court of the District 
Munsif at Tellicherry. The Subordinate Judge hold that he had no jurisdiidion to try 
the claim arising out of the agencv-lTans:ici ions, found th:it nothing was due to the 
plaintiff on account of the pai'tnci>]ii[)-transa(;tion, and dismissed the suit, llcdd that, 
the plaint ought to have been returned to tln^ plaintiff w'itli the ]>roi)er endorsement as 
re(iuired by s. 57 of the Code of Civil Procedure, 1882. — Jivuraju r. Purusliotam, 1. L, 
R., 7 Mad. 171. [Sep. 17, 1883.] 

In a suit filed in a District MunsiPs Court to recover certain land, the defendant?! 
alleged that the value of tlie land was understated by tln^ ]»laintiif, and exceeded by far the; 
pocuiuary iimii of the Court’s jurisdiction. Upon impury flic Munsif found tins idlega,- 
liou to bo true, and directed the plaint to bo returned to the jilaintifl for ])resentalion in a 
superior Court. The iihunt having fieeu j»re>ented in the Subordinate Courl, the Subor- 
dinate Judge, oil tho authority of .lagjivan Javerdlias Seth v. Magduiu All (^I. L. R., 7 Ifom 
487), dismissed the suit. H<dd that the jiroinsdiire adopted by the Muusif was correct. — 
Jvandu i\ Kondii, 1. L. R., 8 Mad. 02. [Oct. J4, 1881.] 

Pir Petheram, C.J., and Brodliurst, Mahmood, and Duthoit, JJ. — The object of 
ss. Iff and 20 of the Bengal (hvil Courts Act, 1871, vvas to create in the District Judge, 
Subordinate Judge, and Munsif (ameurrent jiirisdielion U]> to Rs. 1,000. iVr Petheram, 
C.J. — S. 15 of the Civil Proce<lm-e Code is a proviso to tbo^e seelions. The word “ shall ’’ 
in that seetion is nu}»eralivc on the suitor. The word is used lor the purpose of protect- 
ing tlic Courts. The suitor slinll be obliged to bring Ins suit in the Court of the. lowest 
grade coni]»eteiit to try it. Tue object of the Begislature i^^ t hat the Court of the liigher 
grade shall not he overcrowded vvitli suits. Whenever an Act confers a benefit, tin' (loinn) 
may exercise the same or not at Ins jdeasure. Tlie j>roviso is for the heiielit of the Court 
of the higher grade, and it is not bound to take advantage of it. if it does not wish to 
try the suit, it may refuse to entertain it. if it wislies to retain the suit in its Court, 
it may do so ; it is not bound to refuse to entertain it. Per Duthoit, J.-TJie words in 
g. 57 of the Civil Procedure Code ‘‘’shall ho’’ are an iustrucMon winch the Court l.^ hound 
to follow ; and they are, therel’ore, a restraint ujion jurisdiction, idie elfoct, therefore, of 
tho concurrent junsdietioii of 8ul)ordiiiate Judges and Muiisifs is not to allow ta a Sub- 
ordinate J udge dis(;relion as to accepting or not accepting for trial by himself suits cogni- 
zable by the inferior tribunal. Brodliurst and Mahmood, JJ.— S. 15 of the Civil Pio- 
codure Code is a rule of procedure, not of jurisdiction ; and whilst it lajs down that a suit 
shall be instituted in the Court of the lowest grade, it docs not oust the jurisdiction of the 
Courts of higher grades. Rus^ick Cliundor Mohunt v. Ram Lai! Sliidia (22 W. R. 301), 
Siroar v. Begum Bibi (25 W. R. 21ff), followed. Per Oldfield, J.— S. 15 of the Civil 
Procedure Code is a provision entirely of procedure as distinct from jurisdiction, and its 
effect on s. Iff of the Bengal Civil Courts Act is that the jurisdiction of the District Judge 
and Subordinate Judge extends to all original suits cognizable by the Civil Court, subject 
in its exercise to a certain procedure, namely, that the suits be instituted in the Court of 
the lowest grade competent to l ry them. Held, therefore, by Petheram, C.J., and Oldfield, 
Brodliurst, and Mahmood, JJ., where u Subordiuuto Judge had tried a suit which a 
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INSTITUTION OF SUITS. 


[Sec*. 58, 59, 


Extending tc 
Provincial S, 
C. Courts, 


Ditto. 


Munsif, a Court of a lower grade, might have tried, that the Subordinate Judge had not 
acted without jurisdiction. The plaint in such suit had been in the first instance pre- 
sented to the Munsif, who had returned it to be presented to the Subordinate Judge. Per 
Duthoit, J.— The decree of the Subordinate Judge would not be liable to be reversed in 
appeal for want of jurisdiction, for the jurisdiction was there, though it ought not to have 
been exercised. This view of the matter was consistent with the received canon of con- 
struction, that unless the Legislature uses negative words, or words showing an intention 
to treat the observance of a rule of procedure as essential, the rule will ordinaril5 be treat- 
ed as a direction only. Under the circumstances, therefore, the District Judge had, in 
appeal, correctly refused to entertain the plea of defect in jurisdiction. Per Mahmood, 
J.— The institution of a suit in a Court of higher grade than the Court which is compe- 
tent to try it is not a question either as to the jurisdiction or affecting the merits of the 
case. It is a question of the kind provided for by s. 578 of the Civil Procedure Code, and 
the irregularity is not one which affects “ the merits of the case or the jurisdiction of the 
Court ” within the meaning of the section. The plea of want of jurisdiction can be en- 
tertained for the first time at any stage of a .suit, provided there is on the record .sufficient 
material to substantiate it. — Nidhi Lai v. Mazbar Husain, 1, L. H,, 7 All. 230. [Dec. 13, 
1884.] 

On the hearing of a suit in the Court of first instance, the Court came to the con- 
clusion that the value of the property in dispute phiced the claim beyond the jurisdiction 
of the Court ; the suit was therefore dismissed with costs. On appeal this decision wajF 
reversed with costs, on the ground that the ])laint ought to have been returned to the 
plaintiff for presentation in the proper Court. The defendant appealed to the High Court, 
Jffeld that the defendant ought to have been allowed costs in both Courts, and that he 
was entitled to aii appeal on that ground.— Moshingau v. Mozari Sajad, 1. L. R., 12 Cal. 
271. [July 6, 1885.] 


Concise statements. 


58. The plaintiff shall endorse on the plaint, or annex thereto, a memo- 
Procedure on admitting randum of the documents (if any) which he has 
plaint. produced along with it ; and, if the plaint be ad- 

mitted, shall present as many copies on plain paper of the plaint as there 
are defendants, unless the Court, by reason of the length of the plaint or 
the number of the defendants, or for any other sufficient reason, permits 

him to present a like number of concise state- 
ments of the nature of the claim made, or of the 
relief or remedy required, in the suit, in which case he shall present such 
statements. 

If the plaintiff* sues, or the defendant or any of the defendants is sued, 
in a representative capacity, such statements shall show in what capacity 
the plaintiff or defendant sues or is sued. 

The plaintiff may, by leave of the Court, amend such statements so as 
to make them correspond with the plaint. 

The chief ministerial officer of the Court shall sign such memorandum 
and copies or statements if, on examination, he tinds them to he correst. 

The Court shall also cause the particulars nientioned in section 50 to be 

Register of suits, ® 'r** “I’** 

called the Register of Civil buits. buch entries 

shall be numbered in every year according to the order in which the plaint 

is admitted. 


60. If a plaintiff sues upon a document in his possession or power, 

Production of document on produce it in Court when the plaint is 

which plaintiff Buea, Deli- presented, and shall, at the same time, deliver the 
very of document or copy. document, Or a copy thereof, to be filed with the 

plaint. 

If he rely on any other documents (whether in his possession or power 

List of other documents. evidence in support of his claim, he 

shall enter such documents in a list to be added 
or annexed to the plaint. 



INSTITUTION OF SUITS. 


Src8. 60-62.] 


In compliance with an ai)plication for the Pale of land to satisfy a decree the Civil 
Court put up certain land to auction in four lots. One lot was purchased by the plaintiff 
for Rs. 88, and each of the other three were bou>(ht by him for less than Rs. 100, the 
price for the wh<de amounting to Rs. 111-8-0, for which amount the Court granted u single 
certificate of sale, dated lOth February 1874. This certificate was never registered. The 
plaintiff applied to be put in possession ; but the defendant resisting him, his application 
was rejected. On the 16th of November 1879, the plaintiff brought this suit to have his 
right declared to the piece bought for Rs. 88 and to recover its possession. Along with the 
plaint the plaintiff produced the unregistered certificate of sale of the 10th February 1874. 
On the application of the plaintiff, another certificate for the same property was issued by 
the Court to the plaintiff on the 3Jst of October 1877 — that is, three years after tne con- 
firmation of sale. This was registered on the 20th of December 1877, and was produced 
by the plaintiff in the }>roceedings whic^h gave rise to the present suit. Ii was obtained by 
the plaintiff on the 23rd of February 1880, and tendered in evidence, but was rejected 
under s. 63 of the Code ot Civil Procedure (Act XIV. of 1882). Held that althougli the 
four lots purchased by the plaintiff at the auction-sale were imduded in one certificate of 
sale, such certificate, although one iustriiinent in form, should, for the purpose of regis- 
tration, be regarded as four separate certificates of the four several lots. Held also that 
the registered certificate of sale, though issued three years after the confirmation of sale, 
was valid and admissible in evidence. Vithal Janardan v. Vithojirav Puthijirav (I. L, R., 
6 Bom. 586) approved, and In re Kliaja Pathanji (1. L. R., 5 Bom. 202) and Tukaram u. 

Satvaji Khandoji (1. L. R., 5 Bom. 206) dissented from. Held also that the refusal to 
admit iu evidence the registered certificate of sale under s. 63 of the Code of Civil Proce- 
dure (Act XIV. of 1882) on the ground that it had not been produiied with the i»laiut, as 
required 'by s. 69 of the (.'ode, was improper, there having been no doubt of its existence 
at the dale of suit.— Devida Jagjivad v, Pirjada Begam, 1. L. R., 8 Bom. 377. [April 
17, 1884.J 

Ckrtiin documents having been allowed by the District Munsif to be filed by the 
plaintiff during the trial of a suit, the District Judge, on appeal, held that he was bound 
to strike them off the file on the ground that they were not filed with the plaint nor en- 
tered iu any list annexed to the plaint, and because the Munsif had not recorded any 
reason for admitting them. Held that, as the documents hiid been admitted in evideiuje 
the Low'or Court, the Appellate Court was bound to consider them.— Minakshi v. Vein, 
I. L. R., 8 Mad. 373. [Mar. 9, 1885.J 


8tatement in ca.se of do- 
cuments not in his possession 
or power. 


60 . Jn the case of any such document noi 
in his possession or power, he sliull, if possible, 
state in whose possession or power it is. 


6t. In case of any suit founded upon a negotiable instrument, if it 
Suits on lost negotiable be proved that the instrument is lost, and if an 
Instruments. indemnity be given by the plaintitii to the satis- 

faction of the Court, against the claims of any other person upon such 
instrument, the Court may make such decree as it would have made if the 
plaintiff had produced the instrument in Court when the plaint was presented, 
and had, at the same time, delivered a copy of the instrument to be filed 
with the plaint. 

The indorsees of a cheque sued the indorser, stating in their plaint that the cheque 
had been lost, and that the defendant refused to give them a dujdicate of it, and claiming 
a duplicate of it or the refund of the money they liad paid the defendant on the clieque. 
Held that the plaint disclosed a cause jof action agaiu.st the defendant. Held also ihat 
the plaint should be amended by joining the drawer of the cheque as a defendant iu the 
suit* — Baldeo Prasad v. Grish Chandar Bose, 1. L. R., 2 All. 754. [Feb. 24, 1880.] 


62 . If the document on which the plaintiff sues he an entry in a shop- 

book or other book in his possession or pow^r, the 
Production of shop-book. pjai^tiff shall produce the book at the time of 

filing the plaint, together with a copy of the entry on which he relies. 


The Court, or such officer as it appoints in this behalf, shall forthwith 
Original entry to bo marked mark the document for the pujpobe of idcutiti- 
and returned. cati^i \ and, after examining and comparing the 


I'ktending to 
Provincial S. 
C. Courts. 


Ditto. 


Ditto. 



ISSUE AND SERVICE OF SUMMONS, [Secs. 


copy with the original, and attesting the copy if found correct, shall return 
the book to the plaintiff, and cause the copy to be filed. 


SiTiT by six plaintiffs praying for a declaration that certain proceedings of a District 
Temple Committee removing them from office as trustees of a tem])le v\ere illegal. De-- 
fendants jdcaded that the suit would not lie because of misjoinder, and also because further 
relief might have been sought. Held that, under s. 2() of the Code of Civil Procedure, 
the plaintiffs could not sue jointly, and that the plaint should be returned for amendment, 
one of the plaintiffs to be allowed to use it as his ov\m. Held also that, unless there had 
been an actual ouster from office, a declaratory suit would lie, — Kamanuja v. Devanayaka, 
I. L. R., 8 Mad. 3G1. [Pcb. 24, 1885.J 


Extending to 
Provincial S. 
C. Courts. 


63. A document which ought to be produced in Court by the plaintiff 
Inadmissibility of docii- when the plaint is prc'seuted, or to be entered in the 
ment not produced when list to be added or annexed to the plaint, and which 
plaint filed. |g produced or entered accordingly, shall not,, 

without the leave of the Court, be received in evidence on his behalf at the 
hearing of the suit. ^ 

Isothing in this section applies to documents produced for crioss-exa- 
niination of the defendant’s witnesses, or in answer to any case set up by 
the defendant, or handed to a witness merely to refresh his memory. 


Certain documents having been allowed by the District Munsif to be filed by the- 
plaintiff during the triiil of u suit, the District dudge, on appeal, held that lie \uis bound 
to strike them off the file on ihe ground that they wore not liled with the jilaini nor en- 
tered in any list annexed to the jdaiiit, and because tlio Munsif had not reeorded any 
reason for admitting tliera. that, as the (lueuineuis had been admit ted in evidence' 

by the Lower Court, the Ap^udlate (’ourt was bound to consider tliem.— Miiiakshi v. Vein,, 
I. L. R., 8 Mad. 373. [Mar. 1), 1885.] 


CHAPTER VI. 

Of the Issue and Seuvick op Summons. 


Ditto 


Issue of Summons. 


64. 'Wlien the plaint has been registered, and tlie copies of concise' 
g statements required liy section r)8 have been Hledy 

a summons maybe issued to each defendant tO' 
appear and answer the claim on a day to be therein specified, 

(a) in person, or 

(b) by a pleader duly instructed and able to answer all material ques- 
tions relating to the suit, or 

(c) by a pleader accompanied by some other per.son able to answer all 
such questions. 

Every such summons shall be signed by the Judge or such officer as he 
appoints, and shall be sealed with the seal of the Court : 

Provided that no such summons shall Ihj issued when the defendant has- 
appeared at the presentation of the plaint, and admitted the plaintiff’s claim. 


The first hearing of a suit was fixed for tho 12ili December 1883, on which day the- 
defendant did not apjiear, and tlie case was adjourned to the 18ih Decemlior, and, as the 
defendant did not then a])pear, a decree was passed in favour ol the plaintiff'. A vakalat- 
nama bad been previously filed on the defendant’s part, and he had iilso objeeied to an 
application liled by the pliiiuliff for attaclmient of the defeuduut’s proiierty before judg- 
ment. J{(dd that these acts on the delendaut/s part did not constitute an “ a])peaniiice 
by him within the meaning ot s. lUOof the Civil Procedure Code, which referred to an 
ai)poarance in answer to a summons to apiiear and answer ilic claim on a day specified,, 
issued under s. Gi ; that the decree was therefore ex park within the meaning of ss. lUff 
lUid 108, and an appeal conse«iucutly lay to the High Court under s. 583, cl. 0, 
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Secs. C5-70.] ISSUE AND SERVICE OF SUMMONS. 


I order rojectiriLr ;ui applidutioii to soi the (lenree :isi(lo. Zaiii-id-abdin Khun r. Ahmad 
aza Khan (1. L. II., 2 All. 67 ; L. II., 5 Iiid. Ap. 233) distin^^uished ; Administrator- 
Gonornl of Bciif^al r. Dyaram Das (6 B. L. 11. 688), Bhimacliarya d. Fakirappa (4 Bom. 
H. C. B. 20G), and Bihee ITaloo v. Atwaro (7 W. B. 81), referred to, Per Mahmood, J. — 
That the Court on the 18tli Deoemher seemed to have acted under s. 157 of the Civil 
Procedure Code, and, clioo^in^^ the first of the alternative courses allowed by that section, 
acted under Chapter "Vll. of the Code, iuul passed an ex-'parte decree under the provisions 
of s. 100 of that cliapter. — Hira Dai v. Hira Lai, I. L. R., 7 All. 538. [Jan. 29, 1885.] 


Copy or statement annexed 65- Every such summons shall 1)0 accompanied Extending to 

to summons. with one of the copies or concise stateraenth. men- ^ ^ 0 ”^! * 

tioned in section 58 . 


Court may order defendant 66. If the Oorut sees reason to require the Ditto 

w plaintiff to appear in per- personal appearance of the defendant, the sum- 

mons .shall order him to appear in person in Court 
on the day therein specified. 

If the Court sees reason to require the personal appearance of the 
plaintiff on the same day, it may make an order for such appearance. 


A PLAINTIFF, who hud been ordered, under s. 66 of the Civil Procedure Code, to 
n])pcar in uer^oii iu Court u])on a dav s]>ecificd, failed to appo'ir, and under s. 107, read 
with s. 102, his suit was dismissed. He thou applied to the Courl under s. 10.3 for an order 
to sot tlK! di'^missal aside, hut his apiilicatiou was rejeefed. lie thereii]' 0 !i preferred an 
appeal from the doeree dismissini,^ the suit under the ])ro\isions of s. 540. Held that the 
pdainlitf was not entitled to appeal from the decree dismissiiu: the suit, and that liis only 
remedy was 1)y way of an a])iieal under s. 588 (8) of tin' (/od(' from tin' order rojectinsf 
the application to set the dismissal aside. Lai Singh a. Knn.ian (I. L. R., 4 All. 387) 
referred to — Krishna Ram x\ Gobind Prasad, I. L. R., 8 All. 20. [June 14, 1885.] 

No party to bo onlcrcd to 0y^ party shall ho ordered to appear in 

Tippoar in {icrson unless rosi- 1 ./ r r 

<ient 

(a) within the local limits of the Court’s ordinary original jurisdiction, 
or 

(7>) without such limits and at a place l('ss than fifty, or, where there is 
within .50 or. where there railway-communication for fi vc-.sixtlis of tlio dis- 
railwey, 200 mile.s. taiico hctwcen the place w’lmre lie rf'sidos and the 

place where the Court is situate, two huiidnml miles from the Court-house. 

68 . The Court shall determine, at the time of issuing the summons, 

Summons to ho 
settle issue.s or for 

po.sal summons sliall contain a direction accordingly : 

Provided tliat, in ev(*ry suit lieard hy Courts of Small Causes, the sum- 
mons shall he for the final disposal of the suit. 


'iibor to whether it .shall be for the settlement of issues 
hiuil dis- only, or for the final disposal of the suit ; and the 


69. T ho day for tlie appearance of the defendant shall bo fixed by the 
.lay for apiieanuico Court witli reforoiice to its onrrent business, the 
of dtiitmdan't. place of residence of the di'fendant, and the time 

neci'ssary for the service of the summons ; and the day shall be so fixed as 
to allow the defendant sulhcieiit time to enable him to appear and answer 
on such day. 

What shall he deemed ‘ sufficient time ’ must be determined with refer- 
ence to the eircumslances of the case. 


70. The summons to appear and answ^er slinll order the defendant to 

produce any document in his possession or power, 
containing evidence relating to the merits of the 
red by plaintiff or relied on plaintiffs case, or upon which the defendant in- 
by defendant. tends to rely ill support of his casa 


Ditto 


Ditto 


Ditto 


Ditto 
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Ditto 


Ditto 


Ditto 


Ditto 


Ditto 


On issue of summons for 
final disposal defendant to be 
directed to produce his wit- 
nesses. 


71. When the summons is foi the 6nal dis- 
posal of the suit, it shall direct the defendant to 
produce, on the day fixed for his appearance, the 
witnesses upon whose evidence he intends to rely 
in support of his case. 


Service of summons. 


Delivery of summons for 
service. 


72. The summons shall be delivered to the 
proper officer of the Court, to be served by him or 
one of his subordinates. 


73. Service of the summons shall be made by delivering or tendering 

a copy tliereof signed by the Judge or such officer 
as he appoints in this behalf, and sealed with the 
seal of the Court. 


Mode of .service. 


Service on several defend- 74. When there are more defendants than 

ants. one, service of the summons shall be made on each 

defendant : 

Provided that, if the defendants are partners, and the suit relates to a 
partnership-transaction, or to an actionable wrong in respect of which relief 
is claimable from the firm, the service may he made, unless the Court directs 
otherwise, either (a) on one defendant for himself and for the other defend- 
ants, or (6) on any person having the management of the business of the 
partnership at the principal place, within the local limits of the Court's 
ordinary original civil jurisdiction, of such business. 

76. Whenever it may be practicable, the service shall he made on the 

Service to be on .lefendant in porson, unless he have an agent em- 

in person, when practicable, powered to accept the service, in which case ser- 
or on his agent. vice on such agent shall be sufficient. 

76. In a suit relating to any business or work against a person who 
Service on agent by whom not reside within the local limits of the juris- 

defendant carries on buaim;s.s. diction of the Court from which the summons 
issues, service on any manager or agent, who, at the time of service, person- 
ally carries on such business or work for such person within such limits, shall 
be deemed good service. 

For the purpose of this section, the master of a ship is the agent of his 
owner or charterer. 


Service unduly made under s. ^6 does not become effectual by reason of the fact 
of such service being subsequently notified to the parties really interested as defendants. 
Semble. — Service duly effected under s, 76 is effectual without reference to the circumstance 
of its being or not being communicated to the real defendants. — Goculdis Dw^rkadas v. 
Ganeshlal Halasory, I. L. R., 4 Bom. 416. [June 22, 1880.] 

» 

Ss, 76 AND 37, cl. c, are to be construed together, and are intended to carry out the 
same .scheme of relief, whicli rests upon the idea that, where an agent has been put 
forward suhstatitially to take the place of his principal wdthin a particular jurisdiction, 
he should take the place of such princijial (at the option of any person who has dealt 
with him) in any legal proceedings that may arise out of the business or work in which 
the agent has been virtually a local principal. The manager or agent contemplated by 
the Code is one who baa an initiative and independent discretion, albeit subject possibly 
to principles and general orders prescribed for his guidance. A mere servant employed 
to carry out orders or to execute a particular commission, or a factor or common agent 
who is not identified with the firm for which he acts, is not such an agent.— Goou* 
Dw4rkAdls v. Ganeshlal Halasroy, I. L. K., 4 Bom. 416. [June 22, 1880.] 
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Bbcs. 77-80.] ISSUE AND SERVICE ON SUMMONS. 


Thus, a firm which carried on husmetts at Agra, and had no place of busineas in 
Bombay, employed G ob its agent in Bombay in certain dealings which it hi^ with the 
plaintiff. The letters and telegrams of the firm to G were sent to the plaintiff^s place of 
business, or addressed to G as an individual, and not in the name of the firm ; nor did G 
himself initiate any business, or in any w'ay stand between the firm and the plaintiff. 

Held that G was not the manager or agent of the firm, within the meaning of s. 76, upon 
whom summons could be served in an action against the firm. — Goculdas Dw4rk4dds v. 

Ganeshlal Halasroy, I. L. R., 4 Bom. 416. [June 22, 1880.] 

To SATISFY the conditions of Act X. of 1877, s 76, as to service of summons on an 
agent, there must be a person residing without the local jurisdiction, but carryii g on busi- 
ness or work within those limits by a manager or agent, and sued on account of such 
work, i. e., business either actually itself carried on by the agent or manager, or forming 
part of the business in the sense of a connected course of transactions to the management 
of which he has been dul}^ appointed. — Goculdas Bw'arkM^ v. Ganeshlal Halasroy, I. h. R., 

4 Bom. 416, [June 22, 1880.] 

77. Ill a suit to obtain relief respecting, or compensation for wrong to, Extending U 

Service on ftgent in charRe, immoveable property, if the service cannot be made 
in suits for immoveable pro- on the defendant in person, and the defendant have 

no agent empowered to accept the service, it may 
be made on any agent of the defendant in charge of the property. 

78. If in any suit the defendant cannot be found, and if he have no Ditto. 

When service may be on agent empowered to accept the service of the sum 
male member of defendant’s mons on his bfdialf, the service may be made on 

any adult male member of the family of the defen- 
dant who is residing with him. 

Explanation. —K servant is not a member of the family within the 
meaning of this section. 

79. When the serving-officer delivers or tenders a copy of the summons Ditto. 

Person served to sign ac- to the defendant personally, or to an agent or 

knowledgment. Other person on his behalf, he shall require the 

signature of the person to whom the copy is so delivered or tendered to an 
acknowledgment of service endorsed on the original summons. 


80. If the defendant or other per&on refuses 
to sign the acknowledgment, 

or if the serving-officer cannot find the defendant, and there is no agent 

. , , , empowered to accept the service of the summons 

or cannot be found. V* i. ir i 

on his behalr, nor any other person on whom tiie 

service can be made, 


Procedure when defendant 
refuses to accept service. 


the serving-officer shall affix a copy of the summons on the outer door 
of the house in which the defendant ordinarily resides, and then return the 
original to the Court from which it issued, with a return endorsed thereon 
or annexed thereto stating that he has so affixed the copy and the circum- 
stances under which he did so. 


Ditto. 


Where the service of summons has been effected on a defendant by affixing a copy 
of the summons on the door of his dweIling-hou.se, the Court must decide whether the 
Bpmmons has been duly served by such affixing or not, and if it decides in the negative 
a new summons must be issued, or substituted service directed. Before the Court can 
decide in favour of the sufficiency of this mode of service, it must be satisfijed that tfie 
defendant is keeping out of the way for the purpose of avoiding service. Where a sum- 
pions has been transmitted by one Court to another for service by the latter, the trans- 
mitting Court is not bound, in every case, to satisfy itself that the law as to servi,ce 
has been strictly followed. The presumption in favour of the proceedings of a Court pf 
Justice is that everything has been duly performed, and if the return made by the Court 
Rorviug the summons states that the summons has been duly effected, that presumtion 
mimt prevail, unfera the return disclose si^pp patent irregularity wr clefir divergence from 

C. P. li. 
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the law. A# a rule, on a return from a competent Court, that summons has been duly 
effected, it may he presumed that either personal service has been effected, or substituted 
service under s. 82, or under ss. 80 and 82 combined, of the Civil Procedure Code (Act XIV. 
of 1882). As proof of due service of summons, a return from the Court of Small Causes 
at K was relied upon in the High Court. The return was in the following words : 
“ Read bailiff’s endorsement on the back of the proc^ess, stating that the summons has 
been affixed to the defendant’s house on the 22nd December 1884 at 9 a.m. ; and proof 
of the same having been duly taken by me, it is ordered that the summons be returned.” 
Meld that there was no sufficient service. The return itself proved the insufficiency. 
There uus no statement, under the hand of the Judge, that the summons had been duly 
effected, and it did not appear that anything had been done beyond fixing the summons 
on the defendant’s door. That affixing was not sanctioned after inquiry by the local 
Court, as required by s. 82. All that appeared to have been done was the affixing pre- 
scri]) 0 (l by s. 80, which was insufficient until confirmed under s. 82.-- Nusur Mahomed v. 
Kazbai, i. L, R., 10 Bom. 202. [Peb. 8, 188G.] 


Extending to 
Provinewi S. 
C. Courts. 


81 . The serving-officer shall, in all cases in which the summons has 
Endorsement of time and been served under section 79, endorse or annex, 
manner of service. or cause to be endorsed or annexed, on or to the 

original summons, a return stating the time when, and the manner in which, 
the summons was served. 


Ditto. 


82 . When a summons is returned under section 80, the Court shall exa- 
Examination of serving- mine tlie serving officer on oath touching his pro- 
<>fficer. ceedings, and may nmke such further inquiry in 

the matter as it thinks fit ; and shall either d(‘clare that the summons has 
been duly served, or order such service as it thinks fit. 


Substituted .service. 


Where the Court is satisfied that there is reason to believe that the 

defendant is keeping out of the way for the pur- 
pose of avoiding the service, or that, for any other 
reason, the summons cannot be served in the ordinary way, the Court shall 
order the summons to be served by affixing a copy thereof in some conspicu- 
ous place in the Court-house, and also upon some conspicuous part of tlui house 
(if an)) in which the dtsfendant is known to have last resided, or in such other 
manner as the Court thinks fit. 


In cases of substituted service, it is not sufficient to sliow' that the notice has been 
attached to the door, unless the condition which renders such a mode of service good, 
viz., that the person who ought to be served is keeping out of the way, has been first 
establislied to the satisfaction of the Court.— Ram Chunder Dutt v. Jughesh Chmider 
Dutt, (P. C.) 2 P. C. R. 836 ; 19 W. R. 353 ; 12 B. L. R. 229. [Mar. 25, 1873.J See 
also 22 \P. R. 482 ; 24 R. 381. 

substituted scrvi(;c of summons is ordered under Act X. of 1877, 8. 82, a 
sufficient lime ought, under s. 84, to be given for notice of the fact to reach the defend- 
ant, wherever he may he; and if an tw-parte decree be obtained by the plaintiff, the 
Court, on being satisfied that the time fixed was insufficient, will set aside the decree. — 
Mirza Ally Behanee v, 8ycd Hyder Hoosein, 1. L. R., 2 Bom. 449. [Peb. 19, 1878. J 

Whebe the service of summons ha.s been effected on a defendant by affixing a copy 
of the summons on the door of his dwelling-house, the Court must decide whether the 
eumiiicns has been duly served by such affixing or not, and if it decides in the negative, 
a new summons must be issued, or substituted service directed Before the Court can 
decide in favour of the sufficiency of this mode of service, it must be satisfied that the 
defendant is keeping out of the way for the purpose of avoiding service. Where a sum- 
mons bus been transmitted by one Court to another for service by the latter, the trans- 
mit! inj. Court is not bound, in every case, to satisfy itself that the law as to service has 
been strntlv followed. Tlio presumption in favour of the proceedings of a Court of 
JuR'u'e is that everything h,i« been duly porfornu d^ and if the ret urn made by the Court 
eerving the summons stute.s tiiat the .suninions has been dot’, effoclaal, that presumption 
must prevail, unless the return di^clo'^es sf oio jjiifent irregn^ int \ or elojir divergence from 
the law. As a rule, on a return from aeorn]>etent Court, 11 at sin)i mortis has been duly 
effected, it may be presumed that either personal service has been eiiccled, or substituted 
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service under a. 82, or under sa. 80 and 82 combined, of the Civil Procedure Code (Act XIV. 
of 1882). Aa proof of due service of summons, a return from the Court of Small Cause* 
at K was relied upon in the Hit^h Court. The return was in the followint? words ; 
“ Read bailiff’s endorsement on the back of the process, stalin^^ that the summons has 
been affixed to the defendant’s house on the 22nd December 1884 at 9 a.m. ; and proof 
of the same having? been duly taken by me, it is ordered that the summons be returned.’’ 
Held that there was no sufficient service. The return itself proved the insufficiency. 
There was no statement, under the hand of the Jud.^e, that the summons had been dultf 
effected, and it did not ap])enr that anything had been done beyond fixing the summons 
on the defendant’s door. That affixing was not sanctioned after inquiry by the local 
Court, as required by s. 82. All that appeared to have been done was the affixing pre- 
scribed by s. 80, which was insuflicient until confirmed under 8. 82.— Xc'ur Mahomed u. 
Kazbai, I. L. R., 10 Bom. 202. [Feb. 8, 188G.] 


vice. 


When service substituted, 
time for appearance to be 
fixed. 


Service of summons when 
defendant resides within ju- 
risdiction of another Court, 
and has no agent to accept 
service. 


83 . The service substituted by order of the Court shall be as effec- 
Effect of substituted ser* tual as if it had been made on the defendant 

personally. 

84 . Whenever service is substituted by order 
of the Court, the Court shall fix such time for the 
appearance of the defendant as the case may 
require. 

Where substituted service of summons is ord'^red under Act X. of 1877, s. 82, a 
sufficient time ought, under s. 81, to be given for notice of the fact to reach the defend- 
ant wherever he may be; and if an ex-parte decn'c bo obtained by the plaintiff, the 
Court, on being satisfied that the time fixed was insnib^ • it, will sot aside the decree. — 
Mirza Ally Bebanee «. Syed Hyder Hoosein, I. L. R., 2 Bom. 449. [Feb. 19, 1878.] 

85 . If the defendant resides within the jurisdiction of any Court other 

than the Court in which the suit is instituted, and 
has no agent resident within the local limits of 
tlie jurisdiction of the latter Court empowered to 
accept the service of the summons, such Court 
shall send the summons, either by one of its 

officers or by post, to any Court, not being a High Court, having jurisdiction 
at the place where the defendant resides, by which it can be conveniently 
served, and shall fix such time for the appearance of the defendant as the 
case may require. 

The Court to which the summons is sent shall, upon receipt thereof, pro- 
ceed as if it had been issued by such Court, and shall then return the sum- 
mons to the Court from whicli it originally issued, together with the record (if 
any) made under this paragraph. 

86. Whenever any process, issued hy any Court established beyond the 

Service, within Presidency of Calcutta, Madras, Bombay, 

wns and Rangoon, of pro- and Ilangoon, is to be .served witiiin any such 
by Provincial town, it shall be sent to the Court of Small Cau- 
ses within whoso jurisdiction the process is to be 
served ; 

and such Court of Small Causes shall deal with such process in the same 
manner as if the process liad been issued by itself, 

and shall then return the process to the Court from which it issued. 

87 . If the defend ant t)( in jail, the summons shall he delivered to the 
^ Service on defendant in ollic' r in charge of the jail in which the defendant 

is con tilled, and such officer shall cause the sum- 
mons to he served upon the defendant. 

The summons shall he returned to the Court from which it issued, xvith 
a statement of the service endorsed thereon, and signed by the officer in 
charge of the jail, ana by the defendant. 


Extending to 
Provincial 8. 
C. Courts. 

Ditto. 


towns 
cess issued 
Courts 


Ditto. 


Ditto. 


Ditto 
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Extending to 
’rovinoial S. 
I Courts. 


88. If the jail in which the defendant is confined is not in the district 
Procedure if jail bo in dif. in which the Suit is instituted, the summons may 
ferent district. be sent by post 01^ Otherwise to the officer in 

charge of such jail, and such officer shall cause the summons to be served 
upon the defendant, and shall return the summons to the Court from which 
it issued, with a statement of the service endorsed thereon, and signed as 
provided in section 87. 


Ditto, 89- If the defendant resides out of British India, and has no agent ir 

Service when defendant British India empowefed to accept the service, ti 
resides out of British India, Summons shall be addressed to the defendant 
and has no agent to accept the place where he is residing, and forwarded 

him by post if there be postal coinmiinication k 
tween such place and the place where the Court is situate. 

Ditto, ^0. If there be a British Resident or Agent of Govern ment in c: 

Service ' thro.ngh British territory in wliich the defendant resides, the 
Ile.sident or Ageht el Gov- summons may be sent to such Resident or Agent, 
ernment. by^ p0g^ qj. otherwise, for tlie purpose of being 

served upon the defendant ; and if 'the-RcBident or Agent ret urns the sum- 
mons with an endorsement under his hand that the summons has been served 
on the defendant in manner hereinbefore directed, such endoVsemS'l!t>halLbe 
conclusive evidence of the service. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


91. The Court may, notwithstanding anything hereinbefore contained, 
Substitution of letter for substitute for the summons a letter signed by the 

summons. Judge or such officer as he appoints in this behalf, 

when the defendant is, in the opinion of the Court, of a rank which entitles 
him to such mark of consideration. 

The letter shall contain all the particulars required to be stated in the 
summons, and, subject to the provisions contained in section 92, shall be 
treated in all respects as a summons. 

92. When a letter is so substituted for a summons, it may be sent to 
Mode of sending such let- the defendant by post or by a special messenger 

selected by the Court, or in any other manner which 
the Court thinks fit ; unless the defendant has an agent empowered to accept 
service of summons, in which case the letter may be delivered or sent to such 
agent. 

Service of Process, 

93. Every process issued under this Code shall be served at the expense 
Process to be served at ex- o£ the party on whose behalf it is issued, unless 

pense of party issuing. the Court otherwise directs. 


Costs of service. 


The court-fee leviable for such service shall 
be levied within a time to be fixed by the Court 
before the process is issued. 

94. All notices and orders required l>y this Code to be given to or served 
Notices and orders in writ- On an^ person shall be in writing, and shall be 
ing how served. sferved in the manner hereinbefore provided for the 

service of summons. 


Ditto, 


Postage, 

96. Postage, where chargeable on any notice, summons, or letter issued 

under this Code, and forwarded by post, and the 
fee for registering the same, shall be paid within 
a time to be fixed by the Court before the communication is forwarded j ; 


Postage. 
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Provided that the Local Government, v^ith the previous sanction of the 
Governor-Genei^al in Council, may remit such postage, or fee, or both, or may 
prescribe a scale of court-fees to be levied in lieu thereof. 


CHAPTER VII. 


Op the Appearance of the Parties, and Consequence 

OF Non-appearance. 


96. On the day fixed in the summons for the defendant to appear Extending to 
^ . , and answer, the parties shall be in attendance at 

fixed in Bummoiis for defen.l- the Court-house in person or by their respective 
ant to appear and answer. pleaders, and the suit shall then he heard, unless 

the hearing be adjourned to a future day fixed by the Court. 


97. If, on the day so fixed for the defendant to appear and answer, it 


Dismissal of suit where 
summons not served in con- 
fecijiience of plaintiff.s failure 
to pay foe for issuing. 


be found that the summons has not been served 
upon him in consequence of the failure of the 
plaintifb to pay the court-fee leviable for such ser- 
vice, the Court may order that the suit he dis- 
missed : 


Provided that no such order shall he passed, although the summons has 

not been served upon the defendant, if, on the day 
fixed for him to appear and answer, he attends in 
person or by agent, when he is allowed to appear by agent. 


Dttio. 


An order under s. 97 of the Civil Procedure Code, dismissiiig a suit, on its being 
found that the summons has not been served on the defendant, in consequence of the 
failure of the plaintiff to pay the court-fee leviable for such service, is not a)»))ealublc. - 
Lucky Churn Chowdliry v. Budurrunnissa, I. L. R., 9 Cal. 627. [Aug. 15. 1882.] 


98. If, on the day fixed for the defendant to appear and answer, or on Ditto. 

If neither party appears, any other subsequent day to which the hearing of 
suit to be dismissed. the suit is adjourned, neither party appears, the 

suit shall be dismissed, unless the Judge, for reasons to be recorded under 
bis hand, otherwise directs. 

A PETITION was made under a. 549 of the Civil Proceilure Code, praying that an ap[)el- 
lant might be required to give security for the costs of the appeal. The ground upon 
wiiich the petition was bailed was that the appellant was not i)ucuiiiarily in a jiosition to 
pay the costs of the appeal if it should be dismissed. An order v\as passed directing 
appellant to show cause why the prayer of tlie petitioner should not be granted. Bdieii 
the petition came on for hearing, no one apfivared to support it or to fdiow cau.'oe against 
it, and it was accordingly rejected. An application was subsequently made on beliiilf of 
the petitioner, praying tliat the case might be restored to the register, on the ground that 
counsel for the petitioner was absent on the occa.'^ion of the hearing for fifteen minutes 
only, and that, as no one on behalf of the appellant had appeared to show cause, tlie peti- 
tion should have been granted, and the absence of ])etitioner’s couu.sel was iranwteriaU 
Reid that the matter was dealt with by s. 98 of the Civil Procedure Code, and that s. 047 
of the Code, pre^icribing that the procedure laid doWn for suits should be followed as far 
as it could be made applicable in proceedings other than suits, made s. 99 the rule by 
which the Court was to be guided. Reid also that altliough no general rule could be 
laid down that the absence of counsel, when a case has been called on, should be treated 
as by itself a sufficient reason for restoring to the register either a regular sujl, or antqqifeal, 
or a miscellaneous application, but each case of the kind must be deJilt with according to 
its own particular circumstauoes, in the present case, taking the circumstances into con- 
sideration, an absence of counsel for fifteen minutes w:is not enough to preclude the Court 
from restoring the petition to the register.— Lakhmi Chand v. Gatto Bai, I. L. 11., 7 All. 

642. [Feb. 19, 1886.J , , ^ 
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Extending to 
vincial S. 
^ourti. 


99. Whenever a suit is dismissed under section 97 or section 98, the 
In such case plaintiff may plaintiff may (subject to the law of limitation) bring 
bring fresh suit ; a fresh suit ; or if, within the period of thirty days 

from the date of the order dismissing the suit, he satisfies the Court that there 
was a sufficient excuse for his not paying the court-fee required within the 
or Court may restore suit time allowed for the service of the summons, or 
to its tile. for his non-appearance, as the case may be, the 

Court shall pass an order to set aside the dismissal, and appoint a day for 
proceeding with the suit. 


Ditto. 


Ditto. 


Where the plaintiff in a suit failed to deposit the talahana required for the purpose 
of issuing summonses to certain persons whom it was proposed to make defendants in 
addition to the original defendants in such suit, and the Court on that ground irregularly 
dismissed such suit as against such original defendants h}^ an order pur})orting to he made 
under s. 110 of Act VIII. of 1859 on a day previous to that fixed for the hearing of such 
Buit, held that such order of dismissal did not preclude the plaintiff from instituting a fresh 
suit.— Gulab Dai v. Jiwan Kam, I. L. R., 2 All. 318. [May 26, 1879. J 

A PETlTrON was made under s. 549 of tlie Civil Procedure Code, praying that an appel- 
lant might be required to give security for the costs of the appeal. The ground upon 
which the petition was based was that the appellant was not pecuniarily in a position to 
pay the costs of the appeal if it should be dismissed. An order was passed directing the 
appellant to show cause why the prayer of the petitioner should not be granted. When 
the petition came on for hearing, no one apyieared to su[)port it, or to show cause against 
it, and it was accordingly rejected. An application was subsequently made on behalf of 
the petitioner, praying that the case might be restored to the regi.ster, on the ground that 
counsel for the petitioner w'as absent on the occasion of the hearing for fifteen minutes 
only, and that, as no one on behalf of the apjiellant had ap])cared to show cause, the ])eti- 
tion should have been granted, and the absence of ])eti1ioner’s counsel was immaterial. 
Held that the matter was dealt with by s. 98 of the Civil Procedure Code, and thal s. G4-7 
of the Code, prescribing tliat the procedure laid down for suits should be followed as far 
as it could be made applicable in proceedings other than suits, made s. 99 tlie rule by 
which the Court was to be guided. Ileld also that although no general rule could bo 
laid down that the absence of counsel, when a case ha.s been called on, should bo treated 
as by itself a sufficient reason for restoring to the register either a regular suit, or an apjical, 
or a miscellaneous application, but each case of the kind must be dealt with according to 
its own particular circumstances, in the present case, taking the circumstances into con- 
sideration, an absence of counsel for fifteen minutes was not enough to ]>reclude the Court 
from restoring the petition to the register.— Lakhmi Chand a. Gatto Bai, 1. L. K., 7 AIL 
542 [Feb. 19,1885.] 


ggA. If, after a summons has, whether before or after tlnr first day of 

, June 1882, been issued to the defendant, or to 
Dismissal of suit where - i i i i i i 

plaintiff, after summons re- several defendants, and returned unserved, 

turned unserved, fails for a the plaintiff fails for a period of one year from 

such return to apply for the issue of a fresh sum- 
mons, and to satisfy the Court that he has used 
his best endeavours to discover the residence of the defendant who has not 
been served, or that such defendant is avoiding service of process, the 
Court may dismiss the suit as against such defendant. 

In such case the plaintiff may (subject to the law of limitation) bring a 
fresh suit. 


Procedure if only plaintiff 100- If the plaintiff appears, and the defend- 
appears, ant does not appear, the procedure shall be as 

follows : 


when summons duly served, 


(a) if it is proved that the summons was duly 
served, the Court may proceed ex parte : 

(b) if it is not proved that the summons was duly served, the Court 
when summons not duly shall direct a second summons to be issued and 

served on the defendant : 
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Sec. 100.] 


(c) if it is proved that the summons was served on the defendant, but 
when summons served, but in sufficient time to enable him to appear and 

not in duo time. answer on the day fixed in the summons, the 

Court shall postpone the hearing of the suit to a future day to be fixed by 
the Court, and shall direct notice of such day to be given to the defendant. 

If it is owing to the plaintiff’s default that the summons was not 
served in sufficient time, the Court shall order him to pay the costs occasion- 
ed by such postponement. 

When the plaintiff in a suit appears at the hearing, and the defendant doCvS not 
appear, the ])roper procedure to follow is that prescribed by s 100 of Act X. of 1877, 
whether the defendant has been summoned only to appear and answer the claim, or has 
in addition been summoned to attend and give evidence. It is not necessary, before pro- 
ceeding to hear and determine a suit ex parte under s. 100. that all the process prescribed 
by law for compelling the attendance of the defendant as a witness should be exhausted. 
It is sufficient that due service of the summons upon the defendant is proved. If such 
proof is not given, the courses to be adopted are one or other of those mentioned in 
clauses h and c of s. 100 according to the circumslapces of the case. The plaints and 
records in a number of suits upon bonds instituted the same ])laintiff against different 
persons were destroyed by fire. The suits were re-instituted, and duplicate copies of the 
])laints were filed'. ^J’he only evidence of the contents of the bonds, from which the 
]»laiuts were pre])!ired, consisted of a register kept by the plaintiff’s gumashtas of the 
names of the executants of the bonds, the matter in respect of which the bonds had 
been given, the amounts duo thereunder, and the names of the attesting witnesses. 
From this register the duplicate plaints had been piepared. Held that though the 
register was not secondary evidence of the contents of the bonds, yet it w'as a document 
which might be referred to by a witness for the purpoM* of refreshing his memory under 
B. 159 of the Evidence Act. — Taruck Nath Mullick v. Jeamat Nosya, I. L. K., 5 Cal. 353. 
[June 13, 1879.] 

The plaintiff sued, under s. 3, cl. w, of Act XVII. of 1877, for money due on a 
bond, dated the 8th Sejffember 1877. The defendant, though duly summoned, did not 
appear on the day fixed in the summons, which w'as for the final disposal of the suit. 
The Court, therefore, proceeded willi it ex parte. The defendant, being subsequently 
summoned and examined as a w itness under s. 7 of the Act, admitted the bond sued 
upon, hut pleaded })art-paynient of the jdaiutiff’s claim. He then a])plied to the Court 
that his witnesses should be summoned, and that their evidence be taken in support of 
his allegation. The Subordinate Judge was of opinion tliat he (defendant) w^as not 
entitled to offer the evidence. On his referring the case to the High Court, held that it 
was his duty tn summon the witnesses named by the defendant. — Dulichand v. Dhondi, 
I. L. 11., 5 Bom. 184. [Oct. 5, 1880.] 

The first hearing of a suit was fi^cd for the 12th Bocomher 1883, on which day the 
defendant did not appear, and the case w^as adjourned to the 18th December, and, a'? the 
delondant did not then appear, a decree was passed in favour of the plaintiff. A vakalat- 
nama had been previously filed on the dofcndanl’s part, and he had also objecled to an 
application filed by the plaintiff for attachment of the defendant's property before judg- 
ment. lUdd that those acts on the defendant’s part did not constitute an appearance ” 
by him within the meaning of s. 100 of the Civil Procedure Code, which referred to an 
appearance in answ’cr to a summons to appear and answer the claim on a day specified, 
issued under s. 64; that the decree was therefore ex parte w ithin the meaning of ss. 100 
and 108, and an appeal consequently lay to the High Cou7‘t under s. 583, cl. 9, from 
an order rejecting an application to set the decree aside. Znin-ul-abdin Khan w Ahmad 
Jlaza Khan (I. L. K., 2 All. 67 ; L. K., 5 Ind. Ap. 233') distinguished. Administrator- 
General pf Bengal v. Dyarain Das (0 B. L. 11. 088), Bhimacharya v. Fakirappa (4 Bom. 
H. C. ll. 206), and Bibee Haloo v. Atwaro (7 W. R. 81). referred to. Per Mahmood, J. — 
That the Court, on the 18th December, seemed to ha\e acted under s. 157 of the Civil 
Procedure Code, and, choosing the first of the alternative courses allowed by that se(;tion, 
acted under Chapter VII. of the Code, and pavssed an ex-parie decree under the provisions 
of s. 100 of that chapter.— Hira Dai r. Hira Lai, I. L. R., 7 All. 538. [Jan. 29, 1885.] 

A DEFEN DA.NT against wffiom a decree has been passed ex parte, and who has not 
adopted the procedure^ provided by s. 108 of the Code of Civil Procedure, can appeal from 
such decree under the general provisions of s. 540. Lai Singh v. Kunjan (I. L. 11., 4 All. 
387) dissented from. — Karuppau v. Ayyathorai, 1. L. R., 9 Mad, 445. [July 24, 1886.] 
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Extend inuf to 
ProviiK i.il S. 

C, (Jourta. 


Thr plaint in a suit described one of the defendants thus: “N C, guardian on hfr* 
half of iier own minor son, S C.” Upon the presentation of the plaint the Court directed 
the plaintiff to produce an affidavit to the effect that the mother of the minor defendant 
was his ^mai'diau, and, an affidavit having been made that the “minor defendant” was 
under the guardianship of the mother, ordered a suit to be registered, and summons to he 
issued on the defendants. N C then .filed a written statement, alleging that she held 
the land in suit on behalf of the minor. Held that, having regard to the orders of the 
Court and the allegations made in the plaint and written statement, the suit was substan- 
tially brought against the minor, and the error of description in the plaint being one of 
mere form, could not, without proof of prejuduie, invalidate a decree against him in the 
suit. Held also that the want of a formal order appointing a guardian ad litem was not 
fatal to the suit, when it appeared on the face of the proceedings that th6 Court hud 
sanctioned the appointment. Held (O’Kinealy, J. dissenting) that the fact that an 
order appointing a guardian ad litem at the instance of the plaintiff was made ex parte 
was not necessarily fatal to the suit, unless it could be shown that the minor had in 
any manner been prejudiced thereby. Per Mitter, J. (Petheram, C.J., concurring) 
that, although the matter of the appointment of a guardian ad litem is left to the 
discretion of the Court, it is always desirable that the appointment at the instance of 
the plaintiff should not be made, unleas the minor, or his friends and relatives in whose 
care he may he, failed to move the Court for that purpose within a reasonable time after 
receiving notice of the institution of the suit.—Suresh Chunder Wum Chowdhry v, 
Jugut Chunder l)eb, I. L. R., 14 Cal. 204. [Aug. 14, 1886.] 

101. If the Court has adjourned the hearing of the suit ex parte, and 

the defendant, at or before such hearing, appears 
, , , , and assigns good cause for his previous non-appear- 

appears on nay or r, & ^ i TA 

hearing, and assigns good ance, he may, upon such terms as the Court directs 
cause for previous non-ap- costs or otherwise, be heard in answer to the 

pearance. appeared on the day fixed for 

his appearance. 

Tiie plaintiff sued, under s. 3, cl. ir, of Act XVJI. of 1877, for money due on 
a bond, dated the 8th September 1877. The defendant, though duly summoned, did not 
appear on the day fixed in the summons, which was for the final disposal of the suit. 
The Court, therefore, proceeded with it e.v parte. The defendant, being subsequently 
summoned and examined as a witno.ss under s. 7 of the Act, admitted the bond sued 
upon, but jdeadod part-payment of the plaiiitiff’s claim. He then applied to the Court 
that his witnesses should be summoned, and that their evidenc-e be taken in support of 
his allegation. The Subordinate Judge was of opinion that he (defendant) was not 
entitled to offer the evidence. On his referriqg the case to the High Court, held that it 
was his duty to summon the witnesses named by the defendant. — Hulichand r. Dhoiidi, 
I. L. R., 5 Bom. 184. [Oct. 5, 1880.] 

Defendants, who put in no appearance at the original hearing, and who have sub- 
sequently been refused leave to appearand defend, are at liberty, where an ex^parte def:ree 
has been passed against them, to appeal to a higher Court, without previously taking any 
steps to have the ex-parte decree set aside under s. 108 of Act X. of 1877.— Ashruffuu- 
nissa v. Lehareaux, I. L. R., 8 Cal. 272. [Jan. 23, 1882.] 

The first hearing of a suit was fixed for the 12th December 1883, on which day the 
defendant did not appear, and the case was adjimrned to the 18th De<^ember, and, as the 
defendant did not then appear, a decree was passed in favour of the plaintiff. A vakalat- 
nama had been previously filed on the defendant’s part, and he had also objected to an 
application filed by the plaintiff for attachment of the defendant’s property before judg- 
ment. Held that these acts on the defendant’s part did not constitute an “appearance ” 
by him within the meaning of s. 100 of the Civil Procedure Code, which referred to an 
appearance in answer to a summons to appear and answer tiio claim on a day specified, 
issued uuder s. 64 ; that the decree was therefore ex parte within the meaning of ss 100 
and 108, and an appeal consequently lay to the High Court under s. 583, cl. 9, from 
an order rejecting an application to set the decree aside. Zaiii-uUabdin Khan v. Ahmad 
Baza Khun (I. L. R., 2 All. 07 ; L. R., 5 Ind. Ap. 233) distinguished. Administrator- 
General of Bengal v. Dyaram Das (6,B. B. li. 688), Bhimacharya t>. Pakirappa (4 Bom. 
H. R. 206), and Bibee Ilaloo v. Atwaro (7 W. R. 81), referred to. Per Mahmood, J. — 
That the Court, on the 18th December, seemed to have acted under s. 157 of the Civil 
Procedure Code, and, choosing the first of the alternative courses allowed by that sectiop, 
acted under Chapter VII. of the Code, and passed an ex-parte decree under the provisions 
H. m uf that chapter.- Hira Dai-v. Him Lai, L L ll, 7 All. 538. [Jan. 29, 
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A DEFENDANT, against whom a decree has been passed ex parte^ and who has not 
adopted the procedure provided by s. 108 of the Code of Civil Procedure, can appeal from 
such decree under the general provisions of s. 540. Lai Singh c. Kunjan (I. L. R., 4 All. 

887) dissented from. — Karuppan v. Ayyathorai, I. L. R., 9 Mad. 445, [July 24, 1886.] 

102 . If the defendant appears, and the plaintiff does not appear, the Extending to 

Procedure where defend- Court shall dismiss the suit unless the defendant S* 

ant only appears. admits the claim, or part thereof, in which case 

the Court shall pass a decree against the defendant upon such adiLission, 
and, where part only of the claim has been admitted, shall dismiss the suit 
so far as it relates to the remainder. 

In a suit, issues having been settled, the final hearing of the suit was adjourned to a 
fixed date for final disposal. On that date plaintiff did not appear, and the suit was dis- 
missed. Held that, as this was not a case which had been adjourned in favour of either 
party to enable him to ‘‘produce his proofs, or cause the attendance of his witnesses,’ 
the order was not one which could properly be made.— Ryall v. Sherman, I. L. R., 1 
Mad. 287. [Mar. 16, 1877.] 

103 . When a suit is wholly or partially dismissed under section 102, Dittft 

Decree against plaintiff by the plaintiff shall be precluded from bringing a 
default bars fresh suit. fresh suit in. respect of the same cause of action. 

But he* may apply for an order to set the dismissal aside ; and, if it be 
proved that he was prevented by any sufficient cause from appearing when 
the suit was called on for hearing, the Court shall set aside the dismissal 
upon such terras as to costs or otherwise at it thinks fit, and shall appoint 
a day for proceeding with the suit. 

No order shall be made under this section unless the plaintiff has served 
the defendant with notice in writing of his application. 

Pee Garth, C. J. — The operation of s. 103 of the Code of Civil Procedure is confined 
to those oases only whore a second suit is brought for the same object and cause of action 
as the suit which is dismissed. — Gobind Chunder Addya v. Afzul Rabbani, I. L. R., 9 Cal. 

426. [Dec. 5, 1882.] 

In 1879 the plaintiff purchased from one Babaji (defendant No. 1) the land in 
question in the suit which was then in the possession of one Ramcbandra (defendant 
No. 2) as mortgagee. Babaji undertook to pay off the mortgage, but failed to do so. 

In 1881 the plaintiff brought a suit for redemption against B6.mchandra (defendant No. 

2), which was dismissed for non-appearance of the plaintiff under s. 102 of the Civil 
Procedure Code (Act X. of 1877). He subsequently filed the present suit against Babaji 
and Ramcbandra to recover possession of the land. The defendant pleaded that the suit 
was barred under the provisions of s. 103 of the Civil Procedure Code. Held that the 
cause of action in the two suits was different, and that the present suit was not barred. — 
Ramcbandra Jivaji Tilve v. Khatal Mahomed Gori, I. L. R., 10 Bom. 28. [Mar. 12, 

1885.] 

A PLAINTIFF, who had been ordered, under s. 66 of the Civil Procedure Code, to 
appear in person in Court upon a day specified, failed to appear, and under s. 107, read 
with 8. 102, his suit was dismissed. He then applied to the Court under s. 103 for an 
order to set the dismissal aside, but his application was rejected. He thereupon preferred 
an appeal from the decree dismissing the suit under the provisions of s. 6^. Held that 
the plaintiff was not entitled to appeal from the decree dismissing the suit, and that his 
only remedy was by way of an appeal under s. 688 (8) of the Code from the order reject- 
ing the application to set the dismissal aside. Lai Singh e. Kunjan (I. L. R., 4 All. 387) 
referred to. — Krishna Ram v. Gobind Prasad, I. L. R., 8 All. 20. [June 14, 1885.] 

Held by the Full Bench (Straight, Offg. C.J., and Tyrrell, J., expressing no opinion) 
that a respondent, in whose absence the appeal has been heard ex parte, and against whom 
judgment has been given, may prefer a second appeal from the decree under the provi- 
sions of 8. 584 of the Civil Procedure Code, and his remedy is not limited to an applica- 
tion under s. 660 to the Court which passed the decree to re-hear the appeal. Ramjas v. 

Baijnath (I. L. R., 2 All. 667) approved. Ver Oldfield, J.~There is a distinction between 
the case of a defendant in a Court of first instance and that of a respondent in an Appel- 
late Court not appearing with reference to ss, 108 and 560 of the Code, Lai Singh t>, 

C. P. 14, 
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Extending t© 
Provincial S. 
Courts. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Kunjan (I. L. R., 4 All. 387) and Ramsliet Bachaset v. Balkislina Ahahhat (6 Bom. H. 
C. R. 161) referred to. Per Mahmood, J.— The distinction is one of detail merely. And 
not of principle. Lai Singh v, Kunjan (1. L. R., 4 All. 387) dissented from. Zain-ul*ah-din 
Khan r. Ahmad Raza Khan (I. L. R., 2 All. 67 ; L. R. 5 Ind. Ap. 233), Jamait-un-nissa 
V, Luft-un-nissa (I. L. R., 7 All. 606), Asliruff-un-nissa r. Lehareuux (I. L. R., 8 Cal. 272), 
Luckhmidas Vithaldas v. Ebrahim Oo.sman (I. L. R., 2 Bom. 644), Anantharama v. 
Madhava Panikar (I. L. R., 3 Mad. 264), and Modalatha’s Case (I. L. R., 2 Mad. 75), 
referred to. Also per Mahmood, J.—Where two prorcdnres or two remedies are provided 
by statute, one of them must not be taken as operating in derogation of the other. — Aju- 
dhia Prasad Balmukand, I. L. R., 8 All. 354. [May 10, 1886.] 

104. If, on the day fixed for the hearing of a suit against a defendant 

Procedure where defendant PCsWil'g OUt of British India, who has 110 agent 
residing out of British India empowered to accept service of summons, or on 
does not appear. which the hearing has been adjourned, 

the defendant does not appear, the plaintiff may apply to the Court for per- 
mission to proceed with his suit, and the Court may direct that the plaintiff 
be at liberty to proceed with his suit in such manner and subject to such 
conditions as the Court thinks fit. 

105. If there be more plaintiffs than one, and one or more of them ap- 

Procedure in case of non- PPar, and the others do not appear, the Court may, 
^ittemlanco of one or more at the instance of the plaintiff or plaintiffs appear- 
severai plaintiffs, permit the suit to proceed in the same way as 

if all the plaintiffs had appeared, and pass such order as it thinks fit. 


106. If there be more defendants than one, and one or more of them 

Procedure in ca.se of non- appear, and the others do not appear, the suit shall 
attondanco of one or more of proceed, and the Court shall, at the time of pass- 
several defendants. ing judgment, make such order as it thinks fit with 

respect to the defendants wlio do not appear. 


107. If a plaintiff or defendant, who has been ordered to appear in per- 
^ ^ 1 son under the provisions of section G6 or section 

l’on.sequence of non-attend' .o/. j • i m • i. 

ance, without sufficient cause 436, does not appear in person, or shew sufficient 

shewn, of party ordered to cause to the satisfaction of the Court for failing so 

appear in person. appear, he shall be subject to all the provisions 

of the foregoing sections applicable to plaintiffs and defendants, respectively, 
who do not appear, 

A PLAINTIFF, who had been ordered, under s. 66 of the Civil Pntceduro Code, to 
appear in person in Court upon a day speciliod, failed to appear, and under s. 107, read 
with s. 102, his .suit was disniis.sed. He then applied to tbc Court under s. 103 for an 
order to set the dismissal aside, but his application was rejected. Ho thereupon preferred 
an appeal from the decree dismissing the suit under the provision, s of s. 5^1*0. Held that 
the plaintiff was not entitled to appeal from the decree dismissing the suit, and that bii 
only remedy was by way of an appeal under s. 588 (8) of the Code from the order reject- 
ing the application to set the dismissal aside. Lai Singh a. Kunjan (1. Jj. R., 4 All. 387) 
referred to.— Krishna Ram v. Gobind Prasad, 1. L. R., 8 All. 20. [June 14, 1885.] 


Of Betting aside Decrees ex parte. 

108. In any case in which a decree is passed ex parte against a defend- 

Setting aside decree ex ^PP^y Court by wdiieh the decree 

parte against defendant. was made for an order to set it aside ; 

and if he satisfies the Court that the summons was not duly served, or 
that he was prevented by any sufficient cause from appearing when the suit 
was called on for hearing, the Court shall pass an order to set aside the decree 
upon such terras as to costs, payment into Court, or otherwise^ as it thinks 
fit, and shall appoint a day for proceeding with the suit. 
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Sac. 108.] 


An ex parte decree having been j^ranted in a suit attains! A personally and as guardian 
of her infant sons, the inbinfs subsequently applied under s, 119 of Act VIII. of 1859 to 
set aside the decree, on tlio i^mund tlmt the summons had not been duly served. It wa» 
proved that the summons luwl been duly served upon A, and the application was dismissed. 
On appeal to the High Court, held that, although so far as the decrees made A personally 
liable, the Court had no ])ovvor to interfere, yet as the infants were not responsible for 
their non-appearance, it iniglit be said that they had been prevented by “ sujhcient cau«o 
from appearing,” aiid that tlu* decrees might bo set aside under s. 119 of Act VIII. of 
1859 (s. 108 of Act X. of 1877) as against them. — Kesho Pershad v. Hirday Narai i, 6 C. 
L. B. 69. [1880.] 

ITnder s. 540 of the Civil Procedure Code an appeal lies from decrees passed er parte. 
If a defendant ap])ears at the first hearing, and files a written statement, ho should not bo 
placed ex parte. — Anantharama Patter v. Madliava Paniker, I. L. B., 3 Mad. 264. [Sep. 
8, 1881.] 

Defenda-Nts, who put in no appearance at the original hearing, and who have subse- 
quently been refused leave to appear and defend, arc at liberty, where an ex parte decree 
has been passed agaiust them, to appeal to a higher Court, without previously taking any 
steps to have the ex, parte decree set aside under s. 108 of Act X. of 1877. — Asbruff-un- 
nissa «. Lehareaux, I. L. B., 8 Cal. 272. [Jan. 23, 1882.] 

Held by Stuart, C.J., and Straight and Tyrrell, JJ. (Oldfield and Brodhurst, JJ., 
dissenting), that a defendant against whom a decree has been passed ex parte, and wba 
has not adopted the remedy })fovided by s. 108 of the Civil Procedure Code, cannot ap- 
peal from'such decree under the general provisions of s. 540. — Lai Singh v. Kunjan, I, 
L. B., 4 All. 387. [April 27, 1882.] 

An ex parte deerree was obtained against a defendant, who applied to have it set aside 
under s. 108 of the Civil Procedure Code. The applif^ation was made more than thirty 
days from the date of attacliiiig tlie defendant’s propertv in execution of the decree, hut 
within thirty days of tlie service of the sale-proclamation. Held that the application 
w'as Ixiri’od by limitation under art. 16 1, sch. 2, Act XV. of 1877. — In the Matter of 
Bhaobuiiessury ; B]iaol)uuessury v. Judobendra Narain Mullick, I. L. B., 9 Cal. 869. 
[June 20, 1882. J 

Tffe only proper mode of dealing with cases, whether a regular suit or a miscellane- 
ous proceeding, when the ])artio'^ do not appear, is to dismiss it. A case so dismissed can 
he restored on a])pli(}ation under s, 108. whicli is, by s, 647, applicaihle as well to cxc(*ution- 
proceedings as to suits and api)eals. —Biswas Sonan Chunder Cossyamy v. Biuanda Chuii- 
der Dihingar Adliikar Gossyamv, T. L. B- , 10 Cal. 416, [ Peh. 14, 18S4.] 

A DEFENDANT faili?ig to complv with an order to answer interrogatories, the Court, 
under s, 186 of the Civil Procedure Code, sfriiek out his defence, and, proceeding ex parte, 
passed a. decree against liiui. Jfeld tliat the decree ciould not be treated, in res])ect of tho 
remedy bv appeal, as an ex parte decree, and therefore, under the ruling in Lai Singh v. 
Kunjiin (1. L. It., 4 Ail 387), not ap])ealahle, but that an a,f)peal would lie from the 
decree. — Chunni Lai r. (diamman Lai, 1. L. B., 7 All. 159. [Nov. 1, 1884.] 

The first hearing of u. suit was fixed for the I2th Decamibor 1883, on which day the 
defendant did not a])pear, and the case was adjourned to tho 18th December, and, as the 
defendant did not then appear, a decree was ])assed in favour of the ])laintiff. A vakalat- 
nama had h'^on ]>roviou'>:lv fih'd on the defendant’s part, and he had also objected to an 
application filed by the plaintiff for attachment of the defendant’s ]iroperty before judg- 
ment TTeld that these a(;ts on the defendant’s part did not constitute an “appearance” 
by him within the meaning of s. 100 of the Civil Procedure Code, which referred to an 
appearance in answer to a summon'^ to appear and answer tho claim on a day specified, 
issued under s (H; that the drcree was, therefore, ex parte within tho meaniim of ss. 100 
and 108, and an appeal conso(|uentlv lay to the High Court under « 583, cl. 9, from 
an order rejecting an application to set the decree aside. Zain-ul-ab-din Khan r Ahmad 
Baza Khan (I. L. B., 2 All. <>7 ; L. B., 5 Ind. Ap. 233) distinguished. Administrator- 
General of Bengal r. Dyaram Das (6 B. L. B. 688), Bhimacharya v. Pakira))|)a (4- Bom. 
H. C. B. 206), and Bibee Haloo v. Atwaro (7 W. B. 81), referred to. Per Mahmood, J. 
— That the Court, on the IHlh December, seemed to have acted under s. 157 of the Civil 
Procedure Code, and, choosing the first of the alternative courses allowed by that section, 
acted under Chapter VII. of the Code, and passed an ex parte decree under the provi'^ion 
of s. 100 of that chapter.— Kira Dai r. Ilira Lai, I. L. B., 7 All. 638. [Jan. 29, 1886.] 

A Munsif, before whom a suit was pending, fixed, by way of adjournment, a particu- 
lar date for its disposal. lT)ion the date so fixed it was necessarv to take evidence upon 
issues of fact which had previously been settled. The plaiutiffiPs appeared ou that day. 
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The defendants did not appear, but there was in Court a pleader who had been instructed 
by the two principal defendants at the outset, and who had filed his vakalatndma. There 
was nothing to show that he had ever received any other instructions whatever, either as 
to the facts of the case or the conduct of the defence, or that the defendants had done 
anything beyond giving the pleader the instructions above referred to. Under these 
cirouinsknces, the plaintiffs gave their evidence, and the Munsif decreed the claim. Held 
that, under the circumstances stated, the defendants’ pleader must be taken ncft to have been 
in Court on the date fixed for the purpose of defending the suit on behalf of the defendants, 
inasmuch as, upon that part of the case, be had not been instructed ; that it was there- 
fore a fair inference that the defendants did not appear, and the case was disposed of under 
8. 157 of the Civil Procedure Code ; and that, under these circumstances, the provisions 
of s. 108 were applicable, and the decree was an ex parte decision, which it was open to the 
Munsif to reconsider. Hira Dai v. Hira Lai (1. L. R., 7 All. 538) followed, — Ramtahal 
Earn V. Rameshar Ram, I. L. R., 8 All. 140. [Jan. 9, 1886.] 

Held by the Full Bench (Straight, Offg. C.J., and Tyrrell, J., expressing no opinion), 
that a respondent, in whose absence the appeal has been heard ex parte, and against whom 
judgment has been given, may prefer a second appeal from the decree under the provisions 
of 8. 584 of the Civil Procedure Code, and his remedy is not limited to an application 
under s. 560 to the Court which passed the decree to re-hear the appeal. Ranijas v. Baij- 
nath (I. L. R., 2 All. 567) approved. Per Oldfield, J.— There is a distinction between 
the case of a defendant in a Court of first instance and that of a respondent in an Appel- 
late Court not appearing w’ith reference to ss. 108 and 560 of the Code. Lai Singh v. 
Kunjan (I. L. R., 4 All. 387) and Ramshet Bachasct c. Balkishna Abablmt (6 Bom. H. C. 
R. 161) referred to. Per Mahmood, J.— The distinction is one of detail merely, and not 
of principle. Hd Singh v. Kunjan (I. L. R., 4 All. 387) dissented from. Zain-ul-ab-din 
Khan v. Ahmad Raza Khan (I. L. R., 2 All. 67; L. R. 5 Ind. Ap. 233), Jamait-un-nissa 
». Lutf-un-nissa (I. L. R., 7 All. 606), Ashruff-un-nissa v. Lehareaux (I. L, R., 8 Cal. 272), 
Luokimdas Vithaldas v. Ebrahira Oosman (1. L. R., 2 Bom. 644), Anantharama v, 
Madhava, Panikar (I. L. R., 3 Mad. 264), and Modalatha’s Case (I. L. R., 2 Mad. 75), 
referred to. Also per Mahmood, J.— Where two procedures or two remedies are provided 
by statute, one of them must not be taken as operating in derogation of the other.— Ajudhia 
Prasad v, Balmukand, I. L. R., 8 All. 354. [Mar. 10, 1886.] 

A DEFENDANT against whom a decree has been passed ex parte, and who has not 
adopted the procedure provided by s. 108 of the Code of Civil Procedure, can appeal from 
puch decree under the general provisions of s. 540. Lai Singh v. Kunjan (1. L R., 4 All. 
387) dissented from.— Karuppan v. Ayyathorai, I. L. R., 9 Mad. 445. [July 24, 1886.] 


Extending to No decree to be set aside 
Provincial S. vsithout notice to opposite 
C. Courts. party. 


109 . No decree shall be set aside on any such 
application as aforesaid, unless notice thereof in 
writing has been served on the opposite party. 


CHAPTER 


Op Written Statements and Set-off. 


Ditto. 


no. The parties raay, at any time before or at the first hearing of the 

. suit, tender written statements of their respective 

Written statements. j au n Ain • i .l i 

cases, and the Court shall receive such statements, 

and place them on the record. 


This section contemplates that a defendant shall, in his written statement, set forth 
the ease he intends to make at the trial. — Chova Kara v. Isabin Khalifa, I. L. R., 1 Bom. 
209. [Aug. 31, 1875.] 

In a suit for wrongful dismissal^^in which the defendants pleaded justification by rea- 
son of the plaintiff’s misconduct, held : (1) That the defendants at the hearing could not 
give evidence of a transaction involving instances of misconduct not set forth in their 
written statement. They should either have filed a supplemental written statement before 
the hearing, or have furnished the plaintiff with particulars of the misconduct in question, 
and intimated to him their intention of relying on the transaction as going to establish 
the general allegation of misconduct. (2.) That although the transaction in question 
could not be made the subject-matter of an auxiliary issue, the eviden( 5 e of it, as such, 
could not be received, yet that questions relating to it might be put to the plaintiff in 
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cross-examination for the purpose of affecting his credit. Supplemental written statements 
cannot be filed after the parties have entered upon their case at the hearing. Statements 
laid by clients before Counsel for the purpose of obtaining legal advice are privileged. A 
was employed by B, at intervals of a week or fortnight, to write up B’s account-books, 
B furnishing him with the necessary information either orally or from loose memoranda. 
Beld that the entries so made could not be given in evidence to contradict A, under s. 145 
of the Indian Evidence Act, as previous statements made by him in writing. The state- 
ments were really made, not by A, but by B, under whose instructions A bad written them. 
Held also that it is only such books as are entered up as transactions take place that can 
be considered as books regularly kept in the course of business with s. 34 of the Indian 
Evidence Act. — Munchershaw Bezonji «. New Dhurumsey Spinning and Weaving Com- 
pany, I. L. R., 4 Bom. 576. [Aug. 12, 1880.] 

A WRITTEN statement of his case, tendered by a party to a suit at any time before or 
at the first hearing of the suit, is not liable to any court-fee, and may be written on plain 
paper (s. 110 of Act X. of 1877). A written statement called for by the Court after the 
first hearing is also exempt from stamp-duty (s. 19 of Act VII. of 1870). — Nagu u. Yek- 
nath, I. L. R., 5 Bom.400. [Mar. 22, 1881.] 


III. If in a suit for the recovery of money the defendant claims to set- Extending to 
Particulars of set-off to be ofF against the plaintifiTs demand any ascertaiiu^d 
given in written statement. sum of money legally recoverable by him from the ^ 

plaintiff, and if, in such claim of the defendant against the plaintiff, both 
parties fill the same character as they fill in the plantifif’s suit, the defendant 
may, at the first hearing of the suit, but not afterwards, unless permitted by 
the Court, tender a written statement containing the particulars of the debt 
sought to be set-ofi‘. 


The Court shall thereupon inquire into the same, and if it finds that the 

T case fulfils the requirements of the former part of 

iDuuirv* « ^ ^ 

this section, and that the amount claimed to be 

set-off does not exceed the pecuniary limits of its jurisdiction, the Court shall 

set-off the one debt against the other. 

Such set-off shall have the same effect as a plaint in a cross-suit, so as 

Effect of set-off enable the Court to pronounce a final judgment 

in the same suit, both in the original and on the 
cross-claim ; but it shall not affect the lien, upon the amount decreed, of any 
pleader in respect of the costs payable to him under the decree. 


Illuatratiom. 


(a.) A bequeaths Es. 2,000 to B, and appoints C liis executor and residuary 
legatee. B dies, and D takes out administration to B’s effects. C pays Rs. ],0(X) as 
surety for D. Tlien D sues C for the legacy. C cannot set-off tiie debt of Rs 1,000 
against the legacy, for neither C nor D tills the same charaeter with respect to the 
legacy as they fill with respect to the payment of the Rs. 1,000. 

(h.) A dies intestate and in debt to B. C takes out administration to A’s effects, 
and B buys part of the effects from C. In a suit for the purchase-money by C 
against B, the latter cannot set-off the debt against the price, for C fills two differ- 
ent characters, one as the vendor to B, in which he sues B, and the other as repre- 
sentative to A. 

(c.) A sues B on a bill of exchange. B alleges that A has wrongfully neglected 
to insure B’s goods, and is liable to him in compensation, which he claims to set-off. 
The amount, not being ascertained, cannot be set-off. 

(d.) A sues B on a bill of exchange for Rs. 500. B holds a judgment against 

A for Rs. 1,000. The two claims, being both definite pecuniary demands, may be 
sel-ofif. 

(e.) A sues B for compensation on account of a trespass. B holds a promissory 
note for Rs. 1,000 from A, and claims to set-off that amount against any sum that 
A may recover in the suit. B may do so, for as soon as A recovers, both sums are 
definite pecuniary demands. 
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. (/•) A and B sue C for Ra. 1,000. C cannot set-off a debt due to him by A 

alone. 

{g.) A sues B and C for Rs. 1,000. B cannot set-off a debt due to him alone* 
by A. 

(A.) A owes the partnership-firm of B and C Rs. 1,000. B dies, leaving C sur- 
viving. A sues C for a debt of Rs. 1,500 due in his separate cliaracter. C” may 
set-off the debt of Rs. 1,000. 


The usufructuary mortgagee of certain lands sued the mortgagor for the money duo 
under the mortgage. The mortgagor alleged that the mortgagee had committed waste, 
and was liable to him for compensation, whicdi he clnimod to set-off. Hcfd that, under 
Act X. of 1877, s. Ill, the amount of sindi compensation could not be set-off.— 'Raghu 
Nath Das r. Ashraf Husain Khan, I. L. R., 2 All. 252. [Mar. 25, 1879.] 

Where there is a debt due from an insolvent prior to his insolvency to another from 
whom there was a debt which was in dispute due to the insolvent, in a suit brought by the 
Official Assignee to recover the latter debt, the defendant is entitled, under s. 30 of the 
Insolvent Act, 11 and 12 Vie. . cap. 21, to set-off the debt due from liim to the insolvent, 
against sums which may be claimed from him. — Miller (A. B.) v. Beer (A.), G L. R. 294, 
[April 1, 1880.J 

The provisions of Act X. of 1877 do not give the right to set-off claims for unli- 
quidated damages, but that Act does not take away any right of set-off, whether legal or 
equitable, which parties to a suit would liave independently of its ])rovisions. Whore, in 
a suit for the price of goods sold and delivered, the defendant admitted that there wa.s a 
sum of Rs. 1,159-12 due by him to the plaintiff, hut sought to set-off the sum of Rs. 973' 
as damages sustained by him by reason of the non-delivery of some of the goods eon- 
tracted for, held that us the claim of the defendant against the plaintiff was eonnoeded 
with the same transaction, and arovse out of one and the ‘<ame contract as that in respect of 
which the plaintiff\s suit w'as lirought, and as the amount of the (U'fendant’s claim was 
capable of being immediately ascertained, the defendant might set -off his claim — Kishor- 
chaud Champalal v, Madhowji Visnim, I. L. R., 4 Bom. 407. [July 12, 1880.] 

The heirs to M, deceased, appointed A, one of the heirs, manager of M’s estate with 
a view to the payment of the debts due by the deceased. A creditor of the deceased sued 
his heirs to recover Ids debt, and obtained a decree, in execution of which tlie share of Z, 
one of the heirs in M’s landed estate, was sold. Tlie sale-jirocoeds exceeded Z’s share of 
such debt, and she sued the oilier heirs for contribution in respect of the difference. Tho 
defendants claimed a set-off in respect of Z’s share of the lialiilities of M’s estate which 
had been satisfied by A as manager. Held that the set-off claimed could not he entertained 
in such suit. — Abdul Hasan v. Zohra Jan, I. L. R., 5 All. 299. [Feb. 3, 1883.] 

A SUIT was brought by P against the Elgin Mills Company for recovery of the prii^o 
of wood supplied under two contracts, each of whiidi contained a (clause by which the 
plaintiff contracted to indemnify the defendants lor loss arising bv r(*a^on of failure on 
his part to supply the wx)od as contracted for. No waiod was su]q)lied after tlie 11th 
November 1879. The suit was brought on the lOtli Oc-i(»i)cr J 8H2. In January 18, S3, 
the partners of the Elgin Mills Company were, on their own apjilication, hron.ght ujion 
the record as defendants. Defendants claimed a set-off us damages for loss irumrred by 
the plaintiff’s failure to supply all the wood contracted for, sucli loss having ari'-ien on the 
25th October 1879, and subsequently. Held that art. 53, and not, art. 32, sell ii., of tlio 
Limitation Act, was applicable to the plaintiff’s claim, the intention of the parties having 
been that the price of wood wius not claimable us of right on the date of its being sup- 
plied, but rather when the contract was cotn]dcted by the whole w’ood being supplied, or 
when the contract came to an end. Held that although, taking the word “ as<‘,erlain 
to mean “ liquidated,” the claim of the defendants for damages would not come within 
the meaning of a set-olT under s. Ill of th(‘ Civil Procedure Code, that section was one 
regulating procedure, and w^as not intended to take away any right of set-off, whether 
legal or equitable, which parties w'buld have had independently of its provisions; that 
the right of set-off w'ould be found to exist not only in cases of mutual debts and credits, 
but also where the cross-demands arose out of one and the same transaction, or were so 
connected in their nature and circumstances as to make it iTio(|uitahle that the plaintiff 
should recover and the defendant be driven to a cross-suit, and that as, in the present 
case, the claim .sprang out of the same contract which the plaintiff ought to enforce, and 
could readily be determined in the same suit, it was equitable that it should be so deter- 
mined. Guuri 8ahai v. Ram Sahai (N. W. P. H. C. Rep. 1875, p. 157), Kistnasamy 
Pillaj" V. The Municipal Commissioner of Madras (4 Mad. H. C. Rop. 120), and Kishor 



Ill 


Sec. 112,] WRITTEN STATEMENTS AND SET-OFF. 

€hand Champa Lai v, Madhowji Visram (1. L. R., 4 Bom. 407), followed. Meld that 
the law of limitation ai)pli(!able to the net-off was art 83, seh. ii., of the Limitation Act; 
that limitation would run from the time when the plaintiff was actually damnified, and 
should he reckoned to the date of the institution of the suit, and not to that of claiming 
the set-off, which was after tlie defendant’s names were brought on the record ; and that the 
set-off was therefore in time. Walker r. (’lements (15 Q B. 1046) referred to. Per 
■Oldfield, J. — That the excess of the set-off in favour of the defendants over and above the 
■olaim of the ]>laintiff might properly be decreed to them, and that the set-off should be 
allowed, if at all, to its full e.xtent, and not merel}^ to the extent of defeating the claim. 

Per Luthoit, J. — That although the set-off might properly bo admitted as an equitable 
protection to the defendants against being cast in the plaintiff’s suit, the defendant could 
not, failing the provisions of s. 11] of the Civil Procedure Code, be allowed to recover a sum 
■of money from the plaintiff, the^ having paid no court-fee^s on that ac(!ount. Held that 
■p. 22 of "the Limilation Act refers to cases where a new defendant is substituted or added, 

■und that when the partners of the Elgin Mills Company were brought on the record as 
defendants in dnnuary 1883, there was no institution or addition of new defendants, the 
defendants having been comiirised in the designation of Elgin Mills Company, and at 
most what was done was to correct a misdescription.— Pragi Lai v. Maxwell, I. L. R., 7 
All. 284. [Jan. 15, 1885.] 

The provision of the Civil Procedure Code (Act XIV. of 1882), s. Ill, does not 
take away from f)iirties any right to '<ef-off, whether legal or equitable, which they would 
have had independently of that Code. And such right exists not only in cases of ma- 
terial debts and ea-edits, but also wliere cros.s-demands arise out of the same transaction, 

■or are so connected in their nature and circumstances as to njake it inequitable that the 
plaintiff Should recover, and the dcb'iidant should b<* driven to a cross-suit. Where, 
therefore, a decree liad been obtained against certain persons in respect of arrears of rent 
t)f an vjarti held jointly by them, and one of them having been forced to pay the whole 
•amount of decree sued the others for contribution, and when in su(;h suit the defendants 
pleaded that, altliough the ])laiiitiff had paid off the wlude of the decree in question, he 
■wa-s not entitled to recover any portion from them, ina'^much as he was indebted to them 
for his share of the ijara rents, the whole of which had been ])aid by them to the zamm- 
tlar in previous years, as well as in res])ect of reut due to them for the share on ac(x>unt 
nf a portion of the land which he himself held in vij }oie, and for which he had ]'aid no 
rent, and tliat, on accounls being gone into, it would he found that their claim exceeded 
that of the plaintiff, held, following Clark v. R.uthnavaloo (’hotti (2 Mad. H. C. 2116), and 
Kishorcliand Champalal v. iVIadliow'ji Visram (T. L R., 4 Bom -lOT), tliat, notwirlistand- 
ing the provisions of s. Ill of the Civil Procedure (’ode, the defendants’ claim for the 
share of rents paid by them to the zamiiidar on account of the same yara might pro- 
perly be pleaded as a set-off, and be taken into account in det(‘rmining the plaintiff’s suit 
as arising out of the same transaction, but that their claim for rent for the pvirtion of 
the lands held by the plaintiff in nij j of e could not be treated in such manner, but must 
form tlie subject-matter of a separate suit. — Bhagbat Panda v. Baradeb Panda, I. L. R., 

11 Cal. 557. [May 12, 1885.] 

In a .suit by a landlord against his tenant for ejectment, the defences were : (1) no notice 
to quit hud been served ; and (2) the tenure was a permanent one. The suit was dismissed 
on the first ground ; the (’onit holding at the sane time that the tenure was not a perma- 
nent one. In a subsequent suit for ejectment from the same holding, brought by the same 
plaintiff against the same detendant, Die defences were : (1) the tenure was permanent ; 
and (2) tlie plaintiff was estopped by the conduct of his predecessor in title from a.sscrt- 
ing as against the defendant that tlie 1 enure was not a permanent one. The lower Ap- 
pellate Court found the question of estoppel in favour of the defendant, and dismissed 
the suit. On appeal to the High Court, held that the decision was right, and must he 
affirmed.^ that where a former suit between the same parties in respect of the 

same subject-matter has been dismissed on a preliminary point, a finding in that suit on 
the merits in the plaintiff’s favour will not bar the defendant from putting forward the 
same defence on the merits in a subsequent suit by tlni same plaintiff' against the same 
defendant. Semhle, that the case of Niamut Khan v. Phadu Buldia (I. L. R., 6 Cal. 

319) has been impliedly overruled by the case of Run Bahadoor Singh v. Lucho Koer 
(L. R., 12 I. A. 23 ; I. L. R., 11 Cal. 301).— Nundo Lull Bhuttacharjee u, Bidhoo Mookhy 
Hebee, 1. L. R., 13 Cal. 17. [Mar. 9, 1886.] 

No written statement to be 112. Except as provided in the last preceding Extending to 

receive after first hearing. section, no written stiiternent shall be received after Provincial S. 

the first hearing of the suit : 



E^jctending to 


Ditto. 


Ditto. 


Ditto. 


Ditto. 
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Provisoes. 


Provided that the Court may, at any time, require a written statement 

or additional written statement from any of the 
parties, and fix a time for presenting the same. 

Provided also that a written statement, or an additional written state- 
ment, may, with the permission of the Court, be received at any time for the 
purpose of answering written statements so required and presented. 


113- If any party from whom a written statement is so required fails to 

Procedure when party fails by the Oourt, 

to present written statement the Court may pass a decree against him, or make 
called for by Court. Buch order in relation to the suit as it thinks fit. 


114. Written statements shall be as brief as the nature of the case 
Frame of written state- admits, and shall not be argumentative, but shall 

be confined as much as possible to a simple narra- 
tive of the facts which the party by whom or on whose behalf the written 
statement is made believes to be material to the case, and which he either 
admits or believes he will be able to prove. 

Every such statement shall be divided into paragraphs numbered conse- 
cutively, and each paragraph containing, as nearly as may be, a separate 
allegation. 

115. Written statements shall be signed and verified in the manner here- 
Written statements to be inbefore provided for signing and verifying plaints, 

signed and verified. and no written Statement shall be received unless 

it be so signed and verified. 


116. If it appears to the Court that any written statement, whether 

Power of Court as to argu- ^Jourt Or spontaneously tendered, 

mentative, prolix, or irrele- is argumentative or prolix, or contains matter ir- 
vant written statements. relevant to the suit, the Oourt may amend it then 

and there, or may, by an order to be endorsed thereon, reject the same, or 
return it to the party by whom it was made for amendment within a time to 
be fixed by the Court, imposing such terms as to costs or otherwise as the 
Court thinks tit. 

Attestation of amend- When any amendment is made under this sec- 

tion, the J udge shall attest it by his signature. 


When a statement has been rejected under this section, the party mak- 
- . . ing it shall not present another written statement, 

ec 0 rejec ion. unless it be expressly called for or allowed by the 

Court. 


CHAPTER IX. 

Of the Examination op the Parties by the Court. 

117. At the first hearing of the suit, the Oourt shall ascertain from the 

Ascertainment whether alle- defendant or his pleader whether he admits or 
pations in plaint and written denies the allegations of fact made in the plaint, 
statements admitted or denied, ajjjj gball ascertain from each party or his pleader 

whether he admits or denies such allegations of fact as are made in the 
written statement (if any) of the opposite party, and as are not, expressly 
or by necessary implication, admitted or denied by the party against whom 
they are made. The Court shall record such admissions and denials. 
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Skcs. 118*121.] 

118 . At the first hearing of the suit, or at any subsequent hearing, any ExtencUngr to 

Oral examinafon of ..arty, appearing in person Or present in Court, or S. 

or companioQ of himself or any person able to answer any material questions 
hiapleaden relating to the suit by whom such party or his 

pleader is accompanied, may be examined orally by the Court ; and the Court 
may, if it thinks tit, put, in the course of such examination, questions sug- 
gested by either party. 

Substance of examination 119. The substance of the examination shall 

to be written. be reduced to writing by the Judge, and shall form 

part of the record. 

120. If the pleader of any party who appears by a pleader refuses or Extending to 

^ # r 1 is unable to answer any material question relating Provincial S. 

Consequence of refusal or , . , . , , % . . , i C Courti* 

inability of pleader to an- to the suit which the Court is of opinion that the 

®wer. party whom ho represents ouglit to answer, and is 

likely to be able to answer if interrogated in person, the Court may post- 
pone the heai ing of the suit to a future day, and direct that such party shall 
appear in person on such day. 

Jf such party fails, without lawful excuse, to appear in person on the 
day so appointed, the Court may pass a decree against him, or make such order 
in relation to the suit a.s it thinks tit. 


CHAPTER X. 

Op Discovery, and of the Admission, Inspection, Production, 

Jmpoundino, and Return op Documents. 

121.'^ Any party may, at any time, by the leave of the Court, deliver, Ditto, 
Power to deliver iuterroga- through the Court, interrogatories in writing for 
tories. the examination of the opposite party, or, where 

there are more opposite parties than one, any one or more of such parties, 
with a note at the foot thereof, stating which of such interrogatories each of 
such persons is required to answer ; 

Provided that no party shall deliver more than one set of interrogatories 
to the same person without tluj permission of the Court, and that no defend- 
ant shall deliver interrogatories for the examination of the plaintiff unless 
such defendant has previously tendered a written statement, and such state- 
ment has been received and placed on the record. 

8. 121 of the Code of Civil Procedure contemplates (1) leave to interrogate, and (2) 
the service of the interrogatories through the Court. It is the duty of the Court under 
that section to determine wlietlier the applicant should bo allowed to interrogate the other 
side, but not to determine at that stage what question the party interrogated should lie 
compelled to answer. Where an ex-parte order is made in chambers giving leave to inter- 
rogate, the party ordered to answer lias a right to come into Court to have the order set 
aside if the case is one in which interrogatories should not have been allowed. When an 
order for the administration ot interrogatories is properly made, a party objecting to the 
interrogatories admiuisteied imiy, at liis peril, omit to answer the interrogatories to which 
he objects ; but the more ])rudeiit course is to file his aflidavit in answer, stating in it his 
objections to answer such (j uestions as he objects to. Where interrogatories are scandalous, 

Of in any way an abuse of tlie process of the Court, the Court may interfere at any stage. 

The power given to tlic Court by s. 36 should not be exercised except in extreme cases. — 

Sham Kishore Mundlo v. 8hoshiboosuu Biswas, I. L. K., 5 Cal. 707. [Jan. 29, 1880.] 

Where a guardian ad htem of a lunatic defendant was made a party defendant for 
jmrposes of discovery, held that tlie discovery was not intended to include the right to 
administer interrogatories to him. — Waghji Thackersey v. Khatao Kow ji, I. L. E., 10 Bom. 

}67. [Peb. 13, 1886.] 


C. P. 16. 
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[Secs. 122-129. 


Extending to 
Provincial S. 
C, Courts. 

Ditto. 

Ditto. 

Ditto. 

Ditto. 

Ditto 

Ditto. 


Ditto. 


122. Interrogatories delivered under section 121 shall be served on the 

Service of interrogatories. ^"y) !>{ interjogated, or in 

the manner hereinbefore provided for the service 

of summons, and the provisions of sections 79, 80, 81, and 82, shall, in the 

latter case, apply, so far as may be practicable. 

123. The Court, in adjusting the costs of the suit, shall, at the instance 
Inquiry into propriety of of any party, inquire or cause inquiry to be made 

exhibiting interrogatories. into the propriety of delivering such interrogato- 
ries ; and if it thinks that such interrogatories have been delivered unrea- 
sonably, vexatiously, or at improper length, the costs occasioned by the 
said interrogatories and the answers thereto shall be borne by the party 
in fault. 


124. If any party to a suit be a body corporate or a’ joint-stock com- 

Service of interrogatorieB P®’«y> whether incorporated or not, or any other 
on officer of corporation or body of persons empowered by law to sue or be 
company. sued, whtither in its own name or in the name of 

any officer or other person, any opposite party may apply to the Court for an 
order allowing him to deliver interrogatories to any member or officer of 
such corporation, company, or body, and an order may be made accordingly. 

126. Any party called upon to answer interrogatories, whether by him- 

Power to refuse to answer ''y member or officer, may refuse 

interrogatories as irrelovaut, to answer any interrogatory on the ground that it 

is irrelevant, or is not put bond fide for the purposes 
of the suit, or that the matter inquired after is not sufficiently material at 
that stage of the suit, or on any other like ground. 

126. Interrogatories shall be answered by affidavit to be filed in 

Time for filing affidavit in Court within ten days from the service thereof, or 

answer. within such further time as the Judge may allow, 

127. If any person interrogated omits or refuses to answer, or an- 
Procedure where party omits swers insufficiently, any interrogatory, the party 

to answer sufficiently. interrogating may apply to the Court for an order 

requiring him to answer, or to answer further, as the case may be. And an 
order may be made requiring him to answer, or to answer further, either by 
affidavit or by vivd voce examination, as the Judge may direct : Provided 
that the Judge shall not require an answer to any interrogatory which in his 
opinion need not have been answered under section 125. 

128. Either party may, by a notice through the Court, within a rea- 

Power to demand admission sonable time not less than ten days before the 
of genuineness of documents, hearing, require the other party to admit (saving 

all just exceptions to the admissibility of such document in evidence) the 
genuineness of any document material to the suit. 

The admission shall also be made in writing, signed by the other party 
or his pleader, and filed in Court. 

If such notice be not given, no costs of proving such document shall be 
allowed, unless the Judge otherwise orders. 

If such notice is not complied with within four day Rafter its being 
served, and the J udge thinks it reasonable that*'TKe acTmission should have 
been made, the party refusing shall bear the expense of proving such docu- 
ment, whatever may be the result of the suit. 

129. The Court may, at any time during the pendency therein of any 

Power to order discovery of suit, order any party to the suit to declare by 

document. affidavit all the documents which are or have been 
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Secs. ISO, 131.] 


in his possession or power relating to any matter in question in the suit, and 
any party to the suit may, at any time before the first hearing, apply to the 
Court for a like order. 

Every affidavit made under this section shall specify which (if any) 
Affidavit in answer to such of the documents therein mentioned the declarant 
order. objects to produce, together with the grounds of 

such objection. 


In a suit brought by two Mahomodan pardd-nashin ladies for recovery of immove- 
able property by right of inheritance, an order was passed under s. 129 of the Civil Pro- 
cedure Code, requiring the plaintiffs to declare by affidavit “ all the papers connected with 
the points at issue in the case whiidi were or had been in their possession or control.’* 
After some ineffectual proceedings, the plaintiffs were peremptorily ordered to file their 
affidavit on a certain date. On that date an affidavit was filed on their behalf by their 
brother and mukhtar, with a list of their documentary evidence ; but the affidavit and list 
was considered defective upon several grounds, one of which was that it ought to have 
been made by the plaintiffs personally, further time was then given to the plaintiffs to 
amend these defects, and ultimately they filed an affidavit purjiorting to bo made by them 
personally, praying that the Court would have it verified in auv manner thought proper, 
provided that their parJa-nashini were not interfered with. The Court, under s. 136 of 
the Code, dismissed the suit for want of prosecution, in consequence of the orders under 
8. 129 not having been complied with, though ample opportunity had been given to the 
j>laintiff8 'and no sufficient ground for non-compliance had boon shown. Held^ without 
going into the question of the sufficiency or non-sufficiency of the afdion of the plaintiffs 
with regard to the orders made under s. 129 of the Code, that, looking at the disabilities 
of the plaintiffs and the ciroiunstances of their suit, the (rjse was not one in which it was 
expedient to enforce the liability to which they might have exposed themselves under the 
peculiar provisions of s. 136.— Kalian Bibi Safdar Husain Khan, I. L. 11., 8 All. 265. 
[April 2, 188G.] 

130. The Court may, at any time during the pendency therein of 

Power to order production any suit, order the production by any party there- 
of documents diiring suit. to of such of the documents in his possession or 

power relating to any matter in question in such suit or proceeding as the 
Court thinks right ; and the Court may deal with such documents when pro- 
duced in such manner as appears just. 

Under s. 130 of the Civil Procedure Code (Act X. of 1877), a Judge has no discre- 
tion to refuse to allow inspection of documents relating to matters in question in a suit, 
provided they are not privileged. Confidential communications between principal and 
agent relating to matters in a suit are not privileged. Held in a suit for an injunction to 
restrain the defendant from using certain trade-marks, that telegrams and letters between 
the plaintiff’s firm in London and their managing agent in Bombay, relating to the sub- 
ject-matter of the suit, were not privileged, — Bustros v. White (L. R., 1 Q. B. D. 423) 
and Anderson v. Bank of British Columbia (L. R., 2 Ch. I). 644) followed. — Wallace (L. 
A.) V. Jefferson (F. G.), I. L. R., 2 Bom. 453. [Feb. 15, 1878.] 

Under s. 622 of the Code of Civil Procedure, interlocutory orders passed under s. 
387 refusing applications for the issue of a commission to examine witnesses, or, under s. 
130, directing the production of documents, cannot be revised . — In re Nizam of Hyderabad, 
I. L. R., 9 Mad. 256. [Feb. 22, 1886.] 

131. Any party to a suit may, at any time before or at the hearing 

Notice to produce for in- thereof, give notice through the Court to any other 
spection documents referred party to produce any specified document for the 
to in plaint, &o. inspection of the party giving such notice or of his 

pleader, and to permit such party or pleader to take copies thereof. 

No party failing to comply with such notice shall afterwards be at 

Consequence of non-com- liberty to put any such document in evidence on 
P lance with such notice. hjs behalf in such suit, unless he satisfies the Court 
that such document relates only to his own title, or that he had some other 
and sufficient cause for not complying with such notice. 


Extending to 
Provincial S, 
C. Courts. 


Ditto. 
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Extending to 
Provincial S, 
C. Courts. 


Ditto. 


Ditto, 


Ditto. 


132. The party to whom such notice is given shall, within ten daya 

Party receiving such notice >'e<=eipt thereof, deliver through the Court 

to deliver notice when and to the party giving the same a notice stating a 
whore inspection may he had, time, within three days from such delivery, at 

which the documents, or such of them as he does not object to produce, may 
be inspected at his pleader’s office or some other convenient place, and stating 
which (if any) of the documents he objects to produce, and on what grounds. 

Defendant was owner of certain cotton -ginning factories at and near A in the 
mufassal, and had also a place of business in llotiibay. He entered into a contract in Dorn-. 
bay with the plaintiff to gin certain cotton of the plaintiff’s at the said factories of the 
defendant in the niufassal. Plainl.itf brought a suit for damages for the breach of this 
contract, and demanded inspection, in Bombay, of all the defendant’s books relating to 
the business of the said ginning factories belonging to the defendant. The defendant was 
willing to give the inspection asked for, but contended that it should be had at A, where 
all the books in question were kept, and objected to bringing the books dow'ii to Bombay, 
as demanded by the plaintiff. Held that the contract, though made in Bombay, having 
been intended io be ] lerformed at a considerable distance from Bombay, at and near A, 
whore the bn^^incss of ginning was oondneted, and v\here the books relating to t he said 
business were kept, A was the proper place at which to Lfive iusjjeclion.— Kevaldas Sakar- 
chand v, Pestonji Nasservanji, I. L. R., 5 Bom. 407. [duly 0, 1881.] 

133. If any party served wdtli notice under section 131 omits to give 
Application for order of notice under section J 32 of tlie time for inspection, 

inspection. or objects to give inspection, or names an incon- 

venient place for inspection, the party desiring it may apply to the Court 
for an order of inspection. 


Before the Court will make an order under s. 188 of the Code of Civil Procedure, 
the })rcliminary steq*'- lucutioned ins 181 must ])e taken by the party ap]>lying for the 
order.— Mohciidro Ishiuth Dawn v. Isliuu Chunder Dawn, 1. L. R., 10 Cal.' 56. [Jiiue 
3883.] 

Letters written by one of the defendant’s servants to another, for the purpose of 
obtaimiig inforniiition \ulii a \iGvv to )»<>-sihle future hligsition, are not privileged, even 
though they might, under the oiicumstaiiccs, bo najuired for the U'-e of the defendant’s 
solicitor. In order licit privilege may be claimed, it must, ho show'u on the face of the 
affidavit tb.il the dociuueiits wcio prepari'd or written merely for the use of the solicitor — 
Biiiro Doss Dey v. 8ccrelary of State for India in Council, I. L. R., 11 Cal, 655. [May 
21, 1885.] 

134. Except in the case of documents referred to in the plaint, written 
Applicati-m U bo founded Statement, or affidavit of the party against whom 
on affidavit. tlic application is made, or disclosed in his affida- 

vit of documents, such application shall be founded upon an affidavit, shew'- 
ing (a) of what documents inspection is sought, (b) that the party applying 
is entitled to inspect them, and (c) that they are in the possession or power 
of the party against whom the application is made. 

136. If the party from whom discovery of any kind or inspection is 

Power to order i .no or objects to the same or any part thereof, 

quGBtion on which right to and if the Court is satisfied that the right to such 
discovery depends to bo first discovery or inspection depends on the determina- 
e ermine . question in dispute in the suit, 

or that, for any other reason, it is desirable that any such issue or question 
should be determined before deciding upon the right to the discovery or in- 
spection, the Court may order that the issue or question be determined first, 
and reserve the question as to the discovery or inspection. 


The intention of s. 135 gf the Civil Procedure Code (Act X. of 1877) is to give the 
Court the power of rai.‘<ing and determining an issue for the exclusive purpose of deciding 
the right to discovery of evidence which is to ho used at the trial, and therefore, from the 
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nature of the ease, before the hearing of the cause. It should be a rule of practioe that 
when an order is made under s. 135 of the Civil Procedure Code (Act X. of 1877) by the 
Jud^^e in chambers, the suit should be set down for the trial of tlie particular issue as 
well as of the cause itself wlion it comes to a hearing before the same Jud^e.— Ahmed- 
bhoy Hubibbhoy d. Vulloebhoy Cassumbhoy, 1. L. 11., (5 Bom. 572. [Sep. 5, 1882.] 

In a suit for specific performance of a contract to purchase an indi,i(o-factory, the de- 
fendant denied that the ai^reernent relied on w'as final, and alleged that the plaintiff had 
induced him to si^n the a^^eetmuit by means of representations ret^ardin^^ the nature, the 
extent, the value, and the net income of the property, all of which rey>resentations the 
defendant ohari^ed were false and fraudulent to the knowledge of the phiintitf. The plaint- 
iff in his affidavit of documents set out a list of title-deeds evidoncin;;^ his title to, and the 
books of accounts and other papers and do(iuments relating to, the ])roperl,y agreed to ho 
purchased, and these he claimed to withhold from the defendant’s inspection, on the 
ground that they wore not sufficiently material at that stage of the suit. Held that the 
documents were not protected. — Sutherland w. Singhec Churn Putt, 1. L. E., 10 Cal. 
808. [June 16, 1884.] 

136 . If any party fails to comply with any order under this . chapter, 
Consequences of ffiilure to to answer interrogatories, or for discovery, pro- 
answer to give inspection. ductiou, or inspection, which has been duly served, 
he shall, if a plaintifl* be liable to have his suit dismissed for want of prose- 
cution, and, if a d(‘feiidaiit, to have his defence (if any) struck out, and to be 
placed in the same position as if he had not appeared and answered ; 

awd the party interrogating, or s(*eking discovery, production, or inspec- 
tion, may apply to the. Court for an order to that effect, and the Court may 
make such order accordingly. 

Any party failing to comply with any order under this chapter, to 
answer interrogatories, or for discovery, production, or inspection, which 
has been served personally upon him, shall also be deemed guilty of an offence 
under section 188 of the Indian Penal Code. 


The powers given to the Court by Act X. of 1877, s. 136, should not he exorcised 
except in extreme crises. — Sham Kishore Muudle v. Sho.shiboosun Biswas, I. L. li., 5 Cal. 
707. [Jan. 29, 1880.J 


Under the authority conferred by the Charters of the Supreme Courts, and continued 
by their own Letters Patent, tlie High Courts in India possess the power of enforcing 
obedieuco to their orders hv committal for contempt. As regards the High Courts in 
India, the remedies provided by s. 136 of the Civil Proc.edure Code (Act X. of 1877) in 
ca.'^es of disobedience to an order of Coimt may be regarded a^^ cumulative. They subject 
the offender to particular liabilities for his ooutuina(;y, but do not extinguish the Court’s 
powei'of constraining him to obedience. An applicatiori may ])roperly bo made in Court 
to commit for contempt of an order made in chamber.'^.-— Hasson bhoy v. Cowasji Jehagir, 
I. L. E., 7 Bom. 1. [Mar. 10, 1881.] 

The High Courts in India possess the powder of enforcing obedience to their orders 
by attachment for contempt. An order for attacliment for contempt is not an order in 
exorcise of the High Court’s civil jurisdiction, and therefore does not come within the 
provision of s. 601 of the Civil Procedure Code. Contempts are in the nature of offences, 
and therefore, under s. 15 of the Letters Patent, 1865, an ai)peal lies from an order of 
committal for contempt. In dealing with an appeal from such an order, the Appellate 
Court will not go behind the order the disobedience to which constitutes the contempt. 
— Navivuhoo v. Narotamdas, I. L. E., 7 Bom. 5. [Sep. 8, 1882.] 

Where a defendant neglects to comply with an order for production and inspection, 
the Court will, although in the last resort, order his defence to be struck out. — Khajah 
Assenoolla Joo v, Khajah xVbdool Aziz, I. L. E., 9 Cal. 923. [July 23, 1883.] 

A PEFENIUNT failing to comply with an order to answer interrogatories, the Courts 
under s. 136 of the Civil procedure Code, struck out his defence, and proceeding ex parte, 
passed a decree against him. IleAd that the decree could not be treated, in respect of the 
remedy by appeal, as an ex parte decree, and tlierefore, under the ruling in Lai Singh v, 
Kunjun (1. L. E., 4 All. 387) not ap]>ealable, but that an a])peal would lie from the 
decree, Chuuni Lai r. Chamman Lai, I. L. E., 7 All. 159, [Nov. 1, 1884.J 

In a suit brought by two Muhammadan parda^nasldn ladies for recovery of im- 
moveable property by right of iuhorilancc, an order was jiassod under s. 129 of the Civil 
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Procedure Code, requiring the plaintiffs to declare by affidavit ''all the papers connected 
with the point at issue in the cause which were or had been in their possession or control.’^ 
After some ineffectual proceedings, the plaintiffs wore peremptorily ordered to file their 
affidavit on a certain date. On that date an affidavit was filed on their behalf by their 
brother and mukhtar, with a list of their documentary evidence ; but the affidavit and list 
was considered defective upon several grounds, one of which was that it ought to havo 
been made by the plaintiffs personally. Further time was then given to the plaintiffs to 
amend these defects, and ultimately they filed an affidavit purporting to be made by them 
personally, praying that the Court would have it verified in any manner thought proper, 
provided that their parda-nashini were not interfered with. The Court, under s. 136 of 
the Code, dismissed the suit for want of prosecution, in consequence of the orders under 
s. 129 not having been complied with, though ample opportunity had been given to the 
plaintiffs and no sufficient ground for non-compliance had been shown. Held, without 
going into the question of the sufliciency or non-sufficiency of the action of the plaintiffs 
with regard to the orders made under s. 129 of the Code, that, looking at the disabilities 
of the plaintiffs and the circumstances of their suit, the case was not one in which it was 
expedient to enforce the liability to which they might have exposed tliemselves under the 
peculiar provisions of s. 136. — Kalian Bibi u. Safdar Husain Khan, I. L. K., 8 All. 265. 
[April 2, 1886.] 


137. The Court may of its own accord, and may in its discretion upon 

Court may send for pa- application of any of the parties to a suit, 

pers from its own records or scnd for, either from its own records or from any 
from other Courts. other Court, the record of any other suit or pro- 

ceeding, and inspect the same. 

Every application made under this section shall (unless the Court otherwise 
directs) be supported by an affidavit of the applicant or his pleader, showing 
how the record is material to the suit in which the application is made, and 
that the applicant cannot, without unreasonable delay or exp ise, obtain a 
duly authenticated copy of the record, or of such portion thei )f as the ap- 
plicant requires, or that the production of the original is necessary for the 
purposes of justice. 

Nothing contained in this section shall be d^ iied to enable the Court 
to use in evidence any document which, under <e Indian Evidence Act, 
1872, would be inadmissible in the suit. 


Where a specific title has been alleged, but not proved, and the plaintiff endeavours 
to succeed in the first Court or second Court of Appeal upon title by twelve years’ adverse 
possessiou, he must be prepared to show that this other title by twelve years’ adverse 
possession was raised in the Court of first instance, with sufficient clearness to enable his 
adversary to understand that he claimed to succeed as well by twelve years’ adverse pos- 
session as by the specific title alleged. In all oases in which parties apply for a summons 
to compel the attendance of witnesses, or a summons to produce documents, or apply to 
have a document sent for under s. 137 of the Code of Civil Frocedure, the Court ought 
not to refuse such ap})licatioD, merely because, in its opinion, the witnesses cannot be pre- 
sent, or the documents cannot be produced, before the termination of the trial. — Krishna 
Churn Baisack v. Protab Chundor Surma, I. L. K., 7 Cal. 560. [July 4, 1881.] 

138. The parties or their pleaders shall bring with them, and have in 
Documentary evidence to be readiness at the first hearing of the suit, to be 
in readiness at first hearing. produced when called for by the Court, all the 

documentary evidence of every description in their possession or power, on 
which they intend to rely, and ;which has not already been filed in Court, 
and all documents which the Court at any time before such hearing has or- 
dered to be produced. 

Certain documents having been allowed by the District Munsif to be filed by the 
plaintiff during the trial of a suit, the District Judge, on appeal, held that he was bound 
to strike them off the file on the ground that they were not filed with the plaint nor en- 
tered in any list annexed to the plaint, and because the Munsif had not recorded any 
reason for admitting them. Held that, as the documents had been admitted in evidence 
by the Lower Court, the Appellate Court w^as bound to consider them.—Minakshi v. Velu, 
I. L. B., 8 Mad. 373. [Mar. 0, 1885.] 
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139. No documentary evidence in the possession or power of any party, Extending to 
Etfoot of non.production of which should have been, but has not been, F®' *■ 

documents. duced in accordance with the requirements ot s. * 

138, shall be received at any subsequent stage of the proceedings, unless 
good cause be shown to the sa dsfaction of the Court for the non-production 
thereof. And the Judge receiving any such evidence shall record his reasons 

for so doing. 

Ceetain document.s having been allowed by the District Munsif to be filed by the 
plaintiff during the trial of a suit, the District Judge, on appeal, held that he was hound 
to strike them off the file on the ground that they were not filed with the plaint nor en- 
tered in any list annexed to the plaint, and because the Munsif had not recorded any 
reason for, admitting them. Held that, as the documents had been admitted in evidence 
by the Lower Court, the Appellate Court was bound to consider them.— Minakshi Velu, 

I. L. E., 8 Mad. 373. [Mar. 9, 1885.] 

140. The Court shall receive the documents respectively produced by 
Documents to be received the parties at the first hearing, provided that the 

by Court. documents produced by each party be accompanied 

by an accurate list thereof prepared in such form as the High Court may, 
from time to time, direct. 

The Court may, at any stage of the suit, reject any document which it 
Rejection of ir svant or considers irrelevant or otherwise inadmissible, re- 
inadmiasible documt,..ta. cording the grounds of such rejection. 

141. No document shall be placed on the record unless it has been 

, i. r u 1 4 proved or admitted in accordance with the law of 

on ^reoTcf^iLloss ^proTed. evidence for the time being in force. Every docu- 
Proved documents to be ment so proved or admitted shall be endorsed with 
marked and filed. number and title of the suit, the name of the 

person producing it, and the date on which it was produced. The Judge 
shall then endorse with his own hand a statement that it was proved against, 
or admitted by (as the case may be), the person against whom it is used. The 
document shall then be filed as part of the record : 

Provided that, if the document be an entry in a shop-book or other 

book, the party on whose behalf such book is pro- 
n ries in s op- oo a. duced riiay furnish a copy of the entry, which may 

be endorsed as aforesaid, and shall be tilled as part of the record, and the 
Court shall mark the entry, and shall then return the book to the person 
producing it. 

All documents produced at the first hearing, and not so proved or ad- 
mitted, shall returned to the parties respectively producing them. 

142.. ^hen a document so proved or admitted is relied on as evidence Ditto. 
Rejeot^d^dociiments to bo by either party, but the Court considers it in ad- 
mark^ missible, it shall be further endorsed witk the ad- 

^tion of the word “ rejected,” and the endorsement shall be signed by the 
/udge. 

/ . . , The document shall then be returned to the 

.ho it 

143. Notwithstanding anything contained in ss. 62, Ml -y a nd 14i ^, the / Ditto. 
Court may order any docu- Court may, if it sees sufficient cause, direct any >^^’'"^" 
ment to be impounded. document or book produced before it in any suit 

to be impounded and kept in the custody of an officer of the Court, for such 
period and subject to such conditions as the Court thinks fit < 
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144. Tn suits in which an appoalis not allowed, whan the suit has been 
Wlion document admitted disposed of, and in suits in which an appeal is,al* 
in evidence may be returned, lowed, wdien the time for preferring an appeal from 

the decree has elapsed, or, if an appeal has been preferred, then, after the 
appeal has been disposed of, any person, whether a party to the suit or not, 
desirous of receiving back any document produced by him in the suit, and 
placed on the record, shall, unless the document is impounded under s. 143, 
be entitled to receive back the same : 

Provided that a document may be returned at any time before either of 
When document may })o such events, if the person applying for such return 
returned before time limited, delivers to the proper officer a certified copy of 

such document to be substituted for the original : 

Provided also that no document shall be re- 
turned which, by force of the decree, has become 
void or useless. 

document which lias been admitted in evidence, a 
receipt shall be given l,y tl le party receiving it, in 
a receipt-book to be kept for the purpose. 

• 146. Tl 10 provisions herein contained as to 

documents shall, so far as may be, apply to all 
other material objects producible as evidence. 

CHAPTER XL 

THE Settlement op Issues. 

146. Issues arise when a material proposition 
of fact or law is affirmed by the one party and 
denied by the other. 

Material propositions are those propositions of law or fact which a 
plaintid must allege in order to show a right to sue. 

Each material proposition affirmed by one porty and denied by the other 
must form the subject of a distinct issue. 

Issues are of two kinds : {a) issues of fact ; (h) issues of law. 

At the first hearing of the suit, the Court shall, after reading the plaint 
and the written statements (if any), and after such examination of the parties 
as may appear n(!C(‘ssary, ascertain upon what material propositions of fact 
or of Jaw the parties are at variance, and shall tliereupon proceed to frame 
and record the issues on which the right decision of the case appears to the 
Court to depend. 

When issues both of law and of fact arise in the same suit, and the 
Court is of opinion that the case may be disposed of on the issues of law’ 
only, it shall try those is.sues first, and for that purpose may, if it thinks fit, 

postpone the settlement of the isSUes of fact until after the issues of law have" 
been determined. 

Nothing in this section requires the Court to frame and record issues 
when the defendant at the first hearing of the suit makes no defence. 

Allegations from which 147. The Court may frame the issue from aH 
issues may be framed. any of the following materials— 

(a) allegations made on oath by the jiarties, or by any persons present 
on their behalf, or made by the pleaders of such parties or persons , 
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(b) allegations made in the plaint or in the written statements (if any) 
tendered in the suit, or in answer to interrogatories delivered in the suit ; 

(c) the contents of documents produced by either party. 

A Court, in framing itisues, is not bound down to the langujif^e of the plaint and 
written statement ; but may frame them, not only from the pleadini^s, but also from the 
statements of the parties and their pleaders made before the Court, — Mahomed Mahmood 
Safar Ali, 1. L. R., 11 Cal. 407. [Mar. 30, 1885.] 

148 . If the Court be of opinion that the issues cannot be correctly 

^ ^ ... framed without the examination of some person 

neases or documents before not before the Court, or without the inspection of 
framing issues. Bome document not produced in the suit, it may 

adjourn the framing of the issues to a future day, to be fixed by the Court, 
and may (subject to the rules contained in the Indian Evidence Act) com- 
pel the attendance of any person or the production of any document by the 
person in whose hands it may be, by summons or other process, 

149 . The Court may, at any time before passing a decree, amend the 
Power to amend, add, and issues or frame additional issues on such terms as 

strike out issues. ifc thinks fit, and all such amends or additional 

issues as may be necessary for determining the controversy between the 
parties shall be so made or framed. 

The Court may also, at any time before passing a decree, strike out any 
issues that appear to it to be wrongly framed or introduced. 


A Judge is not bound to make any amendment in the issues of a case, except for the 
purpose of more effectually putting in issue and trying the real question or questions ia 
controversy as disclosed by the pleadings on either side. Bizjie Bebee Manohar Doss 
(2 Ind. Jur., N. 8., 118), Wilkin v. Reed (15 C, B, 193), Lucjis v, Tartleton (3 H. and 
!N. 116), followed. Where no injustice would be done to either party, the Courts, in the 
exercise of their discretion, under special circumstances, may allow Issues to be raised 
upon matter which does not strictly come within the proper scope of the pleadings. The 
power to allow such amendments* is given by the first part of s. 149 of Act X. of 1877, 
corresponding with the first part of s. 141 of Act VIII, of 1869,— Nehora Roy v. Radha 
Pershod Singh, I. L. R., 5 Cal. 64. [Mar. 31, 1879.] 


160 - When the parties to a suit are agreed as to the question of fact or 

Quostion, of face or law decided between them, they may state 

may by agreement be stated the same in the form of an issue, and enter into 
in form of issue. agreement in writing — 

(a) that upon the finding of the Court in the afiSrmative or the negative 
of such issue, a sum of money specified in the agreement, or to be ascer* 
tained by the Court, or in such manner as the Court may direct, shall be 
paid by one of the parties to the other of them, or that one of them be 
declared entitled to some right or subject to some liability specified in the 
agreement, 

(h) that upon such finding some property specified in the agreement and 
in dispute in the suit shall be delivered by one of the parties to the other of 
them, or as that other may direct, or 

(c) that upon such finding one or more of the parties shall do or abstain 
from doing some particular act, specified in the agreement, and relating to 
the matter in dispute. 


Court, if satisfied that 
agreement was executed in 
j pronounce 


I6L If the Court he satisfied, after making 
such inquiry as it deems proper, 


(a) that the agreement was duly executed by the parties, 


Q, Pf 
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{h) that they have a substantial interest in the decision of such ques- 
tion as aforesaid, and 

(c) that the same is fit to be tried and decided, 

it may proceed to record and try the issue, and state its finding or opi- 
nion thereon in the same manner as if the issue had been framed by the 
Oourt ; 

and may, upon the finding or decision on such issue, pronounce judgment 
according to the terms of the agreement ; 

and upon the judgment so given, decree shall follow, and may be exe- 
cuted in the same way as if the judgment had been pronounced in a contested 
suit. 


CHAPTER XII. 


Disposal of the Suit at the First Hearing. 


152. If, at the first hearing of a suit, it appears that the parties are not 
If partipR not at on at issue on any question of law or of fact, the 
any question of law or fact. Court may at once pronounce judgment. 

153 Where there are more defendants than one, and any one of the 
If one of several fiofcmlants defendants is not at issue with the plaintiff on 
be not at issue with [•laiiitiff. any question of law or fact, the Court may at 
once pronounce judgment for or against such defendant, and the suit shall 
proceed only against the other defendants. 


154. When the parties are at issue on some question of law or of fact, 

If parties at iss\ie on ques- issues have been framed by the Court as here- 

tions of law or fact. iiibefore provided, if the Court he satisfied that no 

further argument or evidence than the parties can at once supply is required 

^ ^ . . upon such of the issues as may be sufficient for 

Court may determine issue, • i. i ■; • • -n 

the decision or ’the suit, and that no injustice will 

result from proceeding with the suit forthwith, the Court may proceed to 

determine such issues ; 

and, if the finding thereon is sufficient for the decision, may pronounce 

, • 1 judgment accordingly, whether the summons has 

and pronounce judgment. ® • j r xu /..i x r • i a 

t)een issued for the settlement of issues only or for 

the final diposal of the suit : 


Provided that, where the summons has been issued for the settlement 
of issues only, the parties or their pleaders are present, and none of them 
object. 

If the finding is not sufficient for the decision, the Court shall postpone 
the further hearing of the suit, and shall fix a day for the production of 
such further evidence, or for such further argument, as the case requires. 


Para, 1 only 
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Tf cither party fails to pro- 
duce his evidence, Court may 
pronounce judgment, or ad- 
30urn suit. 


166. If the sunmions has been issued for the 
final disposal of v.h(‘ suit, and either party fails, 
without sufficient cause, to produce the evidence 
on which he reli- s, the Court may at once pro- 
nounce judgment, 

or may, if it thinks fit, after framing and recording issues under sec- 
tion 146, adjourn the suit for the production of such evidence as may be 
necessary to its decision upon such issues. 
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CHAPTER XIII. 


Of Adjournments. 


166. The Court may, if sufficient cause l)e shown, at any stage of the Extending to 

Court may grant time, and suit, grant time to the parties or to any of them, (j 
adjourn hearing. and may, from time to time, adjourn tiie hearing 

of the suit. 

In all such cases the Court shall fix a day for the further hearing of 

the suit, and may make such order as it thinks fii- 

Costs of adjournment. respect to the costs occasioned by the ad- 

journment : 

Provided that, when the hearing of evidence has once begun, the hear- 
ing of the suit shall be continued from day to day until all the witnesses in 
attendance have been examined, unless the Court finds the adjournment of 
the hearing to be necessary for reasons to be recorded by the J udge with bis 
own hand. 

A CoiTiiT ought not to adjourn a case for the production of a document, much less 
(when it does so) to allow witnesses and several of the parties wlio were interested in the 
result,.and who luid been previously' examined, to be reiralled and to add to and vary tho 
evidence wbicli tliey had ^ireviously given, in order to prove a case which tliey had not set 
up. — Hurpurshad and others r. Shoo Dval and others, (P. C.) 3 P. C. It. 304 ; 26 W. E. 

65 ; L. It. 3 I. A. 259. [ May 30, 1876. ] 

167. If, on 8,ny day to which the hearing of the suit is adjourned, the DUto. 

Procedure if parties fail to p *•' - cs Or any of them fail to appear, the Court 
appear on day fixed. n ’ (" ,)C(‘ed to dispo.se of the suit in one of tho 

modes directed in that beha l ? \ Chapter VIL, or make such other order as 
it thinks fit. 


The first hearing of a suit was fixed for the 12ih Peceinbor 18S3, on which day il.ff 
defendant did not appear, and the case was a<ljourned to the 18tb December, and, a*' ih-j 
defendant did not then H])pear, a decree was passed in favour of the j»lain1iiff. A vaLi’'.it- 
nama liad been previously filed on the dt'fcnd uit’s part, and he bad also objeetied It. an 
application filed by the plaintilT for attucinnent of the defendant’s ])ropcrty before jud:’’- 
inent. field tint these acts on the defendaiit’.s ])art did not coiistitiif-c an “ ap[)earance ” 
by him within tho meaning of s. 100 of the Civil Procedure Code, which referred to an 
a])peanince in answer to a summons to ap])oar and answer the claim on a day specified, 
issued under s. 64; that the decree was therefore e.r parte xvithin the meaning of ss. 100 
and 108, and an appeal consequently lay to the Iligh Court under s. 583, cl. 9, from 
an order rejecting an application to set the decree aside. Zain-ul-ai)-din Khan i\ Ahmad 
Kaza Khan (1, L, E,, 2 All. 67 ; L. E., 5 Ind Ap. 233) distinguished ; Administrator- 
General of Bengal v. Dvaram Das ((5 J3. L. E. 688), Bliiinacharya v. Pakiraiqia (1 Bom. 
H. C. E. 206), and Bibco llaloo v. Afwaro (7 VV. E. 81), referred to. Per Mahmood, 
J. — That the Court on the 18th December seemed to have acted under s. ].57 of the Civil 
Procedure Code, and, choosing the first of the altornutive conr.'^es allowed by that section, 
acted under Chapter VII. of the Code, and passed an e.r-p/rrti' detueo under the jirovisiuiis 
of 8. 100 of the chapter.— Hira Dai v. Hira Lai, I. L. E., 7 All. 538. [Jan. 29, 1885.J 


A Munsif, before whom a suit w’a.s ponding, fixed, by way of adjournment a particu- 
lar date for its dispo.sal. Upon the uate so fixed it was neco.ssarv to take evidence upon 
issues of fact which had previously been settled. The plaintilTs apf)eared on that day. 
The defendants did not appear, but there was in Court a pleader who had !)eou instructed 
by the two principal defendants at the outset, and who had filed his raJcahi! nama. There 
was nothing to show that he had ever received any otlier instructions whatever, either as 
to the facts of the case or the condiu't of the defence, or that the defendants had done 
anything beyond giving the pleader Mie instructions above referred to. Under tlio .<<0 
circumstances, the plaintiffs gave their c dLnee, and the Munsif decreed the claim. Ileld 
that, under the circumstances stated, the defendants’ pleader must he taken not to have been 
in Court on the date fixed for the purpose of defending the suit on behalf of the defendants, 
inasmuch iw, upon that jiart of the case, he had not been instructed ; that it was there- 
fore a fair inference that the defendants did not ap^iear, and the case was disposed of under 
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8. 157 of tho Civil Procedure Code; and that, under thew circumstances, the provisions 
of s. 108 were applicable, and the decree was an ex-parie decision which it was open to the 
Munsif to re-consider. Hira Dai Hira Lai (I. L. B., 7 All. 538) followed. — Bamtahal 
Bam V, Bameshar Bam, I. L. B., 8 All. 140. [Jan. 9, 1880.] 
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158. If any party to a suit to whom time has been granted fails to pro- 

Court may proceed not- evidence, or to cause the attendance of 

withstanding either party his witnesses, or to perform any other act n 
fails to produce evidence, &c s^ry to the further progress of the suit, for which 

time has been allowed, the Court may, notwithstanding such default, proceed 
to decide the suit forthwith. 


The Code of Civil Procedure does not authorize the dismissal of a suit on refusal or 
failure of a party to deposit the amount ordered by the Court reniuneratian to a Com- 
missioner appointed under s. 394 to examine aocoimts. The reinuueratioii of a Commis- 
sioner appointed by the Court to examine amounts should, as a rule, lie a definite amount, 
and not at a monthly allowance. — Ragava Cbariar v. Vedanta Clmriar, 1. L. R., 3 Mad. 
259. [Aug. 22, 1881.] 

Where a suit was adjourned on the application of the defendant, and on the day to 
which the oase was adjounied the plaintiff was absent, and the suit was dismissed for de- 
fault by an order purporting to be passed under s. 158 of the (’ode of Civil Procedure, 
1882, held that s. 158 was not applicable to the circumstaTiccs, and that the plaintiff was 
entitled to apply under s. 103 to have the dismissal set aside.— Kamaya v, Bangaya, I, ~ 
B., 7 Mad. 41. [July 31, 1883.] 


CHAPTER XIV. 

Of the Summoning and Attendance of Witnesses. 

Ditto. 159. The parties may, after the summons has Wen delivered for service 

Summons to attend to give defendant, whether it l>e for tl.e 8,>ttleraent 

evidence or produce docu- of issues Only, or for the final disposal of the suit, 

obtain, on application to the Court or to such 
officer as it appoints in this behalf, l>efore the day fixed for such settlement 
or disposal, as the case may be, sunnuonses to p(.‘rsons wliose attendance is 
required either to give evidence or to produce documents. 

The 2(>th of March 1877 having been fixed for the final hearing of a suit, the 
plaintiff on the 17th of March, and defendant on the 19tb, filed their lists of wittiesses to 
be summoned. Both lists were ordered merely to be put up with the record. When the 
suit came on for hearing, it was dismissed on the ground that, when the jdaintiff filed bis 
list, there was not sufficient time left to summon the witnesses. Held that the Judge 
was not justified in dismissing the suit on this ground, unless he found that it would liave 
been absolutely impossible to secure the attendance of the witnesses, imd the summonses 
been granted on the 17th instant. S. 149 of Act VIII. of 18,59, and s. 159 of Act X. of 
1877, discussed.— Bajendro Narain Neogi v. Raja Kumud Narain Bhup, 3 C. L. R. 569. 
[July 31, 1878.] 

Under s. 159 of the Code of Civil Procedure (Act XIV. of 1882), parties are 
entitled to summonses for their witnesses at any time before the final hearing but if 
there has been delay and want of diligence in conseiiuence of which witnesses, not having 
been served in good time, are not present, the Court may properly refuse to adjourn the 
hearing.— kyi Ahmed v, Haji Majiamad, I. L. B., 9 Bom. 308. [Feb. 19, 1884.] 

Ditto. 160. The party applying for a summons shall, l)efore the summons is 

i:xpen8«, of witnoiso* to gl-*"*®**. ““‘I '-y **>6 

be paid into Court on apply- Court, pay into Court such a sum of money as 

ing for summons. appears to the Court to be sufficient to defray 

the travelling and other expenses of the person sumii>oned, in passing to 

and from the Court in which be is required to attend, and for one day’s 

attendance. 



SB.16M67.] SUMmSlNGiATtENDAliCM OF WITNESSES. 125 


If the Court be subordinate to a High Court, regard shall be had, in 

fixing the scale of such expenses, to the rules (if 
Scale of expenses. down by competent authority. 

161. The sum so paid into Court sliall be tendered to the person sum- 
Tenderof expenses to wit- moned, at the time of serving the summons, if it 

oess. can be served personally. 

162. If it appear to the Court or to such otticer as it appoints in this 
Procedure where insuffi- behalf that the sum paid into Court is not sufii- 

cient sum paid in. cient to cover such expenses, the Court may dinu-t 

such further sum to be paid to the person summoned as apptsar.s to be neces- 
sary on that account, and, in case of default in payment, may order such 
sum to be levied by attachment and sale of the moveable property of the 
party obtaining the sumnjons ; or the Court may discharge the person sum- 
moned without requiring liim to give evidence, or 4 nay both order such levy 
and discharge such person as aforesaid. 

If it be necessary to detain the person summoned for a longer period 
Expenses if witnes.s de- than one day, the Court may, from time to time, 
tinned more than ono day. order the party at wliose instance he was sum- 
moned to pay into Court such sum as is sufiicient to defray the expemses of 
his detention for such further period, and, in default of such deposit being 
n.ade, may order such sum to be levied by attachment and sale of the inovc- 
ai'le property of the party at whose instance he was summoned ; or the 
Court may discharge the piu’son summoned without n^ijuiring liim to give 
evidence, or may both order such levy and discharge such person as afore- 

fin I rl 


^63. Every summons for the attendance of a person to give evidimce 

Time, place, and purpose P*'o<^uce a document shall specify the time and 
of attendance to l>o specified place at which he is required to attend, and also 
in Kuumiuna. whether his attendance is required for the pur- 

pose of giving evidence or to produce a document, or for botli purposiis ; and 
any particular document which the person summoned is called on to produce 
shall be described in the summons with reasonable accuracy. 


164. Any person may be summoned to produce a document, without 
Summons to produce docii- being summoned to give evidence ; and any person 

summoned merely to produce a document shall be 
deemed to have complied with the summons, if he cause such document to 
be produced instead of attending personally to produce th^ same. 

166. Any person present in Court may be required i>y the Court to 

Power to require persona evidence or to produce ^ny document then 

present in Court to give evi- and there in his actual possession or power, 
dence. ^ 


166. Every summons to a person to give evidence or produce a docu- 

u 1 ment shall be served as nearly as mav be in man- 
aummons how served. l • i r • . i .. / 

ner herein ostore prescribed for tin; service oi 

summons on the defendant; and the rules contained in Chapter VI. as tc 

proof of service shall apply in the case of all summonses served under this 
Section. 


167. The service shall in all cases be made a sufficient time before the 

Time for Mrvine eummone *'* su'>"uon8 for tlie, atteudancb 

’of the person summoned, to allow him a reason- 
a lie tune for preparation and for travelling to the place at which his attend- 
ance IS required. 


Extendinfif to 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 
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Extending to 
Provincial S. 
C. CourtB. 


Ditto. 


Ditto. 


Ditto. 


Under s, 159 of the Code of Civil Procedure (Act XIV. of 1882), parties aro^ 
entitled to summons for their witnesses at any time before the final hearing ; but if there 
has been delay and want of diliuonce in consequence of which witnesses, not having been 
served in good time, are not present, the (-curt may jirojiorly refuse to adjourn the hear- 
ing. — Kaji Ahmed v. Haji Mahamad, 1, L. R., 9 Bom. 8US. [Peb. 19, 1884.] 

168. If the serving-odicer certify to the Court that the summons for 
Attachment of property of the attendance of a person, either to give evi- 

abaconding witness. deuce or to produce a document, cannot he served^ 

the Court shall examine the serving-officer on oath touching the non- 
service ; 

and upon being satisfied that such evidence or production is material, 
and that the person for whose attendance the summons has been issued is 
absconding or keeping out of the way for the purpose of avoiding the ser- 
vice of the summons, may issue a proclamation requiring him to attend to- 
give evidence, or produce the document, at a time and place to bo named 
therein ; and a copy of such proclamation shall l>e affixed on the outer door 
of the house in which he ordinarily resides. 

Jf he does not attend at the time and place named in such proclama- 
tion, the Court may, in its discretion, at the instance of the party on wliose 
application the summons w^as issued, make an order for the attachment of 
the property of the person whose attendance is required, to such amount as- 
the Court thinks fit, not (exceeding the amount of the costs of attachment 
and of the fine which may be imposed under section 170 : 

Provided that no Court of Small Causes shall make an order for the 
attachment of immoveable prop(‘rty. 

169. If, on the attachment of his property, such person appears, and 
If witness appears, attach- satisfies the Court that he did not abscond or 

ment may be withdrawn. keep out of the way to avoid service of the sum- 
mons, and that he had not notice of th(‘ proclamation in time to attend at 
the time and place named tlierein, the Court shall diic.ct that the property be 
released from attachment, and shall make such order as to the costs of the- 
attachment as it thinks fit. 

170. If such person does not appear, or, appearing, fails to satisfy the 
Procedure if witness fails Court that he did not abscond or keep out of the 

to appear. -VN'ay to avoid service of the summons, and that he 

had not notice of the proclamation in time to attiuid at t,he time and place 
named therein, the Court may impose upon him such fine, not exceeding 
jBve hundred rupees, as the Court tlnnks fit, having rc^gard to his condition 
in life and all the circumstances of the case, and inay older the property 
attachf3d, or any part then*of, to he sold for th(5 purpose of satisfying all 
costs incurred in consequence of such attachment, together with the amount- 
of the said fine (if any) : 

Provided that, if tin; person whose attendance is required pays into 
Court the costs and fine as aforesaid, the Court shall order the property to 
be released from attach fn(*n4;. 

171. Subject to the rules of this Code as to attendance and appearance^ 

Court may of its own ac- provisions of the Indian Evidence Act, 

cord summon as witnesses 1872, if the Court at any time thinks it npc(3ssary 
strangers to suit. examine any person other than a party to the 

suit, and not named as a witness by a party to the suit, the Court may, of 
its own motion, cause such person to he summoned as a witness to give evi- 
dence, or to produce any document in his possession, on a day to he appointed, 
and may examine him as a witness, or require him to produce such document. 
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172 . Subject as last aforesaid, whoever is summoned to appear and give 

TV ^ ^ . evidence in a suit must attend at the time and 

Duty of persons summoned i . i r j. 

to tfive evidenco or produce place named in the summons tor that purpose, 
**' 3 cnrnent. and whoever is summoned to produce a document 

nust either attend to produce it, or cause it to be produced, at such time 
,d place 

173 . No person so summoned and attending shall depart unless and 

until (er,) he has been examined or has produced 
S^^hen they may depart. document and the Court has risen, or (6) he 

Is obtained the Court’s leave to depart. 


174 . Tf any person on whom a summons to give evidence or produce a 
Conaequonces of failure to document has been served fails to comply with the 
with summons. summons, or if any pcTson so summoned and at- 

.ng departs in contravention of s. 173, the Court may order him to be 
arrested and brought before the Court : 

Providc'd that no such order shall be made when the Court has reason 
to believe that the person so failing had a lawful excuse for such failure. 


When any person so brought before the Court fails to satisfy it that he 
had a lawful excuse for not complying with the summons, the Court may 
senter rn to fine not exceeding five hundred rupees. 

Maivon. — Non-payment or non-tender of a sum sufficient to defray 
the expenses mentioned in s. IGO shall be deeim^d a lawful excuse within the 
meaning of this section. 

If any person so apprehended and brought before the Court cannot, 

Proc«<iure whon witness ap- a'»sence of the parties or any of them, 

prebended caaiiot «ivo ovi- giv(i the evidence or produce the document which 
denco or produce document. been summoned to give or produce, the 

Court may require him to give reasonable bail or other security for Ins ap- 
pearance at such time and place as it thinks lit, and, on such bail or security 
being given, may release him 


175. If any person so failing to comply with a summons absconds or 
Procedure when wit, no.ss ab- keeps out of the way, so that he cannot be appre- 

bended and brought before the Court, the provi- 
sions of ru‘ctions 1G8, 169, and 170, shall, iimtatis niutniiiiis, apply. 


persons bound to attend in 
person. 


176. No one shall be bound to attend in per- 
son to give evidence or to be examined in Court 
unless be resid('s — 

(a) within the local limits of its ordinary original jurisdiction, or 
{h) without such limits and at a place less than hfty or (where there is 
railway-communication for tive-sixths of the distance between the place 
where he resides and the place where the Court is situated) two hundred 
miles distant from the Court-house. 


177 . If any party to a suit present in Court refuses, without lawful 

Consequence of refusal of required by the Court, to give evi- 

party to give evidence when dence or to produce any document then and there 
called on by Court. jji hjg actual possession or power, the Court may, 

in its discretion, either pass a decree against him, or make such order in rela- 
tion to the suit as the Court thinks tit. 


Held that the District Judge of Tliana had juriMliotiou to grant probate of a will 
executed on 2Sth 'October 1881 by a Hindu woman in I lie town of Bombay devising 
immoveable property situated in Thaua. Where the caveator refuses to answer a questiom. 


Extending to 
Provincial S. 
C. Courts. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto* 
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IIBA RING OF SUIT, 


Extending to 
provincial S. 
C. Courts. 


Ditto. 


Ditto. 


[Secs. 178-180. 


s. 177 of the Code of Civil Procedure (Act XIV. of 1882), the provisions of which are 
extended to proceedings before the District Judge by s. 83 of Act V. of 1881, will not 
justify the Judge in dispensing with the proof of the will set up, and passing a decree in 
favour of the petitioner. The Court of Appeal will reverse such a decree if passed. — 
Kavji Itanohod Naik v. Vishnu lianohod Naik, I. L. B-., 9 liom. 241. [Dec. 1884.] 

178. Whenever any party to the suit is required to give evidence or to 
„ , ... . produce a document, the rules as to witnesses con- 

ply to parties summoned. tamed in this Oode shall apply to him so tar as 

they are applicable. 


CHAPTER XV. 

Of the Hearing op the Suit and Examination op Witnesses. 

179. On the day fixed for the hearing of the suit, or on any other day 

to which the hearing is adjourned, the party hav- 

Statement and production right to begin shall state his case and pro- 
of evidence by party having , 1 . ® .. r xu • iT* u 

right to begin. duce his evidence in support of the issues which 

he is bound to prove. 

Explanation . — The plaintiff has a right to begin, unless where the defend- 
^ ^ . ant admits the facts alleged by the plaintiff, and 

Rules as to right to begin. j .^1 . ^ * 1 

^ contends that, either in point or law or on some 

additional facts alleged by the defendant, the plaintiff is not entitled to any 
part of the relief which he seeks, in which case the defendant has the right 
to 


In a suit for partition of certain property and trading bu.siness. the defendantu re- 
sisted the suit, admitted a nucleus of joint property, and claimed the right to begin on 
the ground that the onus was on tbem to prove that the whole property and the trading 
business were not joint. Reid that, unless the defendants admitted all the allegations, 
or all the material allegations, the plaintiff was entitled to liegin.— Aghore NauthNeoghy 
r. I’rem Chund Neoghy, 7 C. L. R. 274. [Aug. 25, 1880.] 

It eaunot be laid down as a general proposition controlling the provisions of §. 179 
of the (k)de of Civil Procedure, that in a .*mit for raesne-jjrofits against persons W’ho have 
Iieen in possession of the land in resj^ect of which tiw mense-profits are claimed, and who 
have l)een shown to have no title, that the burden of proof is upon tho defendants. In a 
suit for mesne- profits against a number of defendants who hare been in possession of dis- 
tinct portions of a newly-formed chur, and are proved to have no title thereto, it is eomiie- 
tent, having regard to the provisions of the Civil Procedure Code, to the Court to appor- 
tion the damages ^Tayable by the defendants severally in respect of the portions held by 
them respectively. Aliter, where the defendants have jointly taken possession of a 
partwular portion of such land. Per Cnruim . — The reason for treating as joint tort-fea- 
sors all persons who have occupied portions of land ultimately found to belong to a neigh- 
bouring estate, and for applying the rule of contribution or apportionment between joint 
tort-feasors, is wanting in the case of a suit for mesne-profits against a number of defend- 
ants who have taken possession of distinct jxjrtions of lands forming part of a newly- 
formed chur to which they have no title, and it is fair and equitable that the defendants 
should be severally made liable ior mesne-profit/S in respect of the parcels occupied by 
them respectively. — Krishna Mohun Basak v. Kunjo Behari Basak, 9 C. L. E. 1. [Feb. 
10, 1881.] 

Statement and prodnction 180. Th« other party fllmll then UtAte hlfi 0*88 

of evidence by other party. n^nd produoe his evidence (if any). 

Reply by party beginning. The party beginning i« then entitled to reply. 

Where there are several iseues, the burden of proving eonae of which lie* 
on the otlier party, the party beginning may, at his option, either produce 
his evidence on those iseuee, or reserve it by way of answer to the evidence 
produced by the other party. In the latter case^ the party beginning may 
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181 - 188 .] 


produce evidence on those issues after the other party has produced all his 
evidence, and the other party may then reply specially on the evidence so 
produced by the party beginning ; but the party beginning will then be en- 
titled to reply generally on the whole case. 

181. The evidence of the witnesses in attendance shall be taken orally Extending to 
Witnesses to bo examined in open Court in the presence, and under the per- 
in open Court. sonal direction and superintendence, of the Judge. 

182 In cases in which an appeal is allowed, the evidence of each wit- 
How evidence shall be taken ness shall be taken down in writing in the language 
in appealable cases. of the Court, by or in the presence and under the 

personal direction and superintendence of the Judge, not ordinarily in the 
form of question and answer, but in that of a narrative, and, when com- 
pleted, shall be read over in the presence of the Judge and of the witness, 
and also in the presence of the parties or their pleaders, and the Judge shall, 
if necessary, correct the same, and shall sign it 

Failure to comply with the provisions of ss. 182 and 183 of Act X. of 1877 (Civil 
Procedure Code) in a judicial proceeding is an informality wliich renders the deposition 
of an accused injidmissible in evidence on a charge of giving false evidence based on such 
deposition ; and under s. 91 of Act I. of 1872 (Indian Evidence Act), no other evidence 
of such deposition is admissible. — In the Matter of the Petition of Mayadob Gossami ; 

Empress v. Mayadeb Gossami, I. L. E., 6 Cal. 7G2. [Feb. 22, 1881.] 

183. If the evidence is taken down under section 182 in a language differ- 
WUen deposition to be in- ent from that in which it was given, and the wit- 

terpreted. ness does not understand the language in which 

it is taken down, the evidence as taken down in writing shall be interpreted 
to him in the language in which it was given. 

184. In cases in which the evidence is not taken down in writing by 

Memorandum when ovi- the Judge, he shall be bound, as the examination 
deuce not taken down by o£ each witness proceeds, to make a memorandum 

of the substance of what each witness deposes, and 
such memorandum shall be written and signed by the Judge with his own 
hand, and shall form part of the record. 

185. Where English is not the language of the Court, but all the parties 
When evidence may be to the suit who appear in person, and the pleaders 

taken in English. of such as appear by pleaders, do not object to have 

such evidence as is given in English taken down in English, the Judge may 
so take it down with his own hand. 


186. The Court may, of its own motion, or on the application of any 
Any particular question and party or his pleader, take down, or cause to be 

answer may be taken down. taken down, any particular question and answer, or 
any objection to any question, if there appear any special reason for so doing. 

187. If any question put to a witness be objected to by a party or 
Questions objected to and his pleader, and the Court allows the same to be 

allowed by Court. the j udge shall take down the question, the 

answer, the objection, and the name of the person making it, together with 
the decision of the Court thereon. 


188. The Court 

Remarks on demeanour 
witnesses. 


may record such remarks as it thinks material respect- 
of ing the demeanour of any witness while under 
examination. 


c. P. 17 , 
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[Secs. 189*191. 


Extending to 
Provincial S, 
C. Courts. 


Ditto. 


Ditto. 


189 . In cases in which an appeal is not allowed, it shall not be neces- 
Memorandum of evidence sary to take down the evidence of the witnesses 

in unappealable ca.ses. in writing at length ; but the Judge, as the exa- 

mination of each witness proceeds, shall make a memorandum of the sub- 
stance of what he deposes, and such memorandum shall be written and sign- 
ed by the Judge with his own hand, and shall form part of the record. 

190. If the Judge be rendered unable to make a memorandum asabovd 

Judge unable to make such squired by this chapter, he shall cause the rea- 
memorandum to record rea- son of such inability to be recorded, and shall 
son of his inability. cause the memorandum to be made in writing from 

his dictation in open Court. 

Every memorandum so made shall form part of the record. 


191. Where the Judge taking down any evidence, or causing any aemo- 

Power to deni will, evidoiu-e ^ ‘chapter, dies or is 

taken down by .lud^^e iciiiov- nunoved from the Court before thf‘ conclusion of 
Oil tielore conclusion of suit. Ijjg successor may, if he thinks fit, d(‘al 

with such evidence or memorandum as if he himself had taken it down or 
caused it to be made. 


A Subordinate .TikIk^o, having taken all the evidence in a suit liefore him, and having 
eoiiipl(‘hd the hearing of the suit, except for the argmnenls of eouiusel on both sides, was 
removed, and the case came on for hearin*^ before liis sncees«rt>r The new Subordinate 
Judj^e l(X>k up the ca'^e from the point at which it had been left by his predeeessor, and 
proceeded to uulimient mid decree. Held that the onl) [lovver ^oven by the Civil Proce- 
dure Code in sQcli ca-^cs is to allow the evidence taken at the fir^t trial to be used as 
evidence at tlie second trial, and not to allow the luo bearings be linked together and 
viituaH\ made one; that the Suh(‘rdinate dndge should have fixed a day for the entire 
lieiring of the suit before himself, and should tirst have heard tlii' openinir statement on 
behalf of the plaintiff, the oviden(a‘ jiroduced by both sides, and the arguments on behalf 
of both, and then Hriully decided the case which he had liimself heard and tried ; that he 
might, in accordance with the provisions of s. Itll of the (Jivil i’roeedure Code, have 
ullowed the depositions which had been taken before his prodeees^^or to be put in ; and that, 
in neglecting to take this course, and in deciding th(3 case upon materials which were 
never before him, his action was illegal, and llie pidgmeut and decree were nullities. — 
Jagram Das v. Narain Lai, I. L. 11., 7 All 857. [June 24, 1885.] 


A Subordinate Judge, having taken all the evidence in a suit liefore him, adjourned 
the case to a future date for disjiosal. Upon the date fixed a further .adjournment was 
made. The Subordinate .liidgo, at this stage of the ]iroceedings, was removed, and a new 
Subordinate Judge was appointed. Held that the trial, so far as it had gone before the 
first Subordinate Judge, was abortive, and, as a trial, became a nullity. Held also that 
the duty of the second Subordinate Judge, when the case was called on before him, was to 
fix a d.ate for the entire hearing and trial of the ca,so before himself ; that he might, at the 
request of tlie pleaders, have fixed the same day upon which the case was called on, and 
proceeded to try it at once ; and that tlie rrial should Uicn have proceeded in the ordinary 
way, except that the ])arties would be allowed, under s. 11)1 of the Civil Procedure Code, 
to prove their allegations in a different manner. Jagraui Das v. Narain Lai (L L. B., 7 
All. 857) referred to.— AM-un-uissa Begam v. A1 Ali, 1. L. B., 8 All. 35. [Nov. 27, 
1885.] 

The trial of a suit before ajSubordinate Judge was completed except for argument 
and judgment, and a date was fixed for hearing argument. At this point a new Subordi- 
nate Judge was appointed, and ho ])iissed an order directing a further adjournment and 
fixing a particular date for disposal of the case. After some further adjournments, the 
Subordinate Judge delivered judgment, having heard argument on both sides upon the 
evidence taken by his predecessor, Tlie District Judge having on appeal upheld the 
Subordinate Judge’s decision, a second a p)»eal was preferred to Die High (Tmrt, and an 
objection was raised on the apjiellant’^ licitalf that the jMocoodings taken before the Sub- 
ordinate Judge were void, and hecouid not bo .said to have fried the <‘a.so, inasmuch as no 
evidence was taken before him, and his judgment was ba^ed solijy on evidence recorded 
by his predecessor. No objection of this kind was taken in either of the Courts below. 
Meld by the Pull Bench that, with reference to the grounds of appeal, and under the 
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circumstances of the case, tlie officer who passed the decree in the Court of first uislanco 
had jurisdiction to deal with and determine the suit in the mode in which he did. Jag- 
ram Das Narain Lai (I. L. It,, 7 All 857) and Afz;»l-iin-nis,‘<a Degam v. A1 Ali (I. L. R., 
8 All. 35) discussed. Per Straight, Olfg. ('.J., that, as no objection was raised before the 
8 ubordi 4 ate Judge to his taking up and dealing with the case in the mode in which he 
did, but the evidence wais discussed and criticized on both sides, there had been a w'aiycr 
on the part of the appellant in reference to the action of the Subordinate Judge of which 
he now sought to complain. Pei' Oldfield, J., that where a Judge takes up a ti 'al begun 
by another, although the law permits him to deal with the evidence taken by his pre- 
decessor as if he himself had taken it down, he must deal with it judicially, and try the 
cause as though it had come before him in the first instance, and there must be a hear- 
ing of the entire case before himself ; and in every case it has to be seen whether, as a 
matter of fact, there has been a real trial and hearing of the entire case by the Judge, 
and if the evidence })rcviously taken was not judicially dealt with, counsel heard upon it, 
and the entire case fully heard and tried, there has been no trial in the legal sense of the 
work, and the ]>rocoedings must bo sot aside. Jagram Das v. Narain Lai (I. L R , 7 All, 
857), and Afzal-un-nissa Ih'gam w. Al Ali (1. L. R., 8 All. 35) followed. Per Mahmood, *)., 
that, although it is true tliai ' i trial must be one, and mu.st bo held before one (tourt only.” 
the identity of the Court is !i,.t .diered by a new Judge being apjiointod to preside in 
such Court; that when a trial goes on for more than one day, each day constitutes a 
separate hearing, and that such hearings cannot be treated as a trial heard on the original 
date; that the (fivil Procedure Code does authorize a Judge to take up a case whicii has 
been partly heard before his predecessor, and to continue it from the point at which Ins 
predecessor left off ; that where the Judge wdio has partly heard a fjase dies or is removed, 
the trial, so far as it has gone before him, is neither abortive nor beiiomes a nullity ; that 
the new Judge is not rc([uired to fix a day for the entire hearing of the suit before him- 
self, nor is there anything to prevent him from taking up a trial which has been parti v 
heard by his predecessor, and to proceed with it as if it had been commenced before him> 
self; that the Code does not recognise such procedure as amounting to separate trial; 
that the Judge who siu^ceeds another, after a trial which partly proceeded before his pre- 
decessor, is not bound t.o fix a new dny for commencing the trial de novo, nor should tho 
trial proceed before the new Judge as if the day were tlie lirst on which the case had ever 
come on for hearing ; that the evidence recorded by the pri'ceding Judge, by the mere 
fact of being upon the record, is ip.yy facto evidence in the cause, and could, under s. 191 
of the Code, be treated i)y the succeeding Judge “as if he himself had taken it down or 
caused it to be made;” that when tho case comes on for hearing before the now Judge, 
there is no necessity for putting in the dejiositions of witnesses which, tliough taken by 
his |»redeoossor, are already Ufion the record; that smdi depositions must be dealt with as 
materials of evidence before the new Judge; that a judgment and decree u]ion such evi- 
dence are neither illegal nor absolute nullities, there being no want of jurisdi(;tion ; that 
when such judgment and decree arc passed, the Court of first appeal is i>roliil)ited by 
8. 564 of the Code to order a trial de novo, but is bound by s. 565 of the Code to decide 
the appeal upon the evidence on the reconl ; that where further issues are diroeted to bo 
tried, or additional evidence is to Ik' taken, the Ckiurt of aj)peal is hound to act according 
to the provisions pf ss, 566, 568, aiid 569 of the Code, but cannot order a new trial; that 
even when there has been an irregularity on the part of the first (h)urt in rei^eiving or 
rejecting evidence, the iirovisions of s, 578 of the Civil Pro(*edure Code and s. 167 of tlie 
Evidence Act prolulot ibe reversal of a decree and the remand of a case for new trial, 
unless the irregularity affects the merits of tie* case or the jurisdiction of the Court. 
Jagram Das v. Narain Lai (1. L. R., 7 All. 857) and Afzal-un-uissa Ih^gam r Al Ali (1. L. 
R., 8 All. 35) dissented from. Per Tyrrell, J., that, in reference to the Enll Dciich, the 
only matters which can legally he attended to are thec.ascs rei'ernal, and it is not competent 
for the Full Dench to review or pronounce judiiaal opinions u)>on the ('ourt’s judgment 
in oases which have boon finallv dccidc<l and not made the subject of rchu'cnce. Jagram 
Das V. Narain Lai (T. L R , 7 All. 8 . >7) and Afzal-un-nissa Hegani c. Al Ali (1. L. R., 8 All. 
35) followed and explained. -Jadu Rai v. Kanizak Husain, 1. L. R., 8 All. 576. I Aug. 2 , 
1886 .] 


192. If a witness be about to leave the jurisdiction of the Court, or if Extending 
Power to examine witness Other sufficient cause bo shown to the satisfaction 
immediately. Court why his evidence should be taken im- 

fflixJjateJy, the Court niay, upon the application of either party or of the 
witness, at any time after the institution of the suit, take the evidence pf 
such witness in manner hereinbefore provided. 
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Where such evidence is not taken forthwith and in the presence of the 
parties, such notice as the Court thinks sufficient, of the day fixed for the 
examination, shall be given to the parties. 

The evidence so taken shall be read over to the witness, and, if he ad- 
mits it to be correct, shall be signed by him, and may then be read at any 
hearing of the suit. 

to 193. The Court may, at any stage of the suit, recall any witness who 
Court may recall and ex- has been examined, and who has not departed in 
amine witness. accordance with section 173, and may (subject to the 

provisions of the Indian Evidence Act, 1872) put such questions to him as 
the Court thinks fit. 

CHAPTER XVI. 

Of Affidavits. 

Ditto, [QA-. Any Court of first instance and any Appellate Court may, at any 

Power to order any point time, for sufficient reason, order that any particu- 
to be proved by affidavit. Jar fact or facts may be proved by affidavit, or that 
the affidavit of any witness may be read at the hearing, on such conditions 
as the Court thinks reasonable : 

Provided that where it appears to the Court that either party bond fide 
desires the production of a witness for cross-examination, and that such wit- 
ness can be produced, an order shall not be made authorizing the evidence of 
such witness to be given by affidavit. 

Ditto. 196. Upon any application evidence may be given by affidavit, but the 

Power to order attendance ^lourt may, at the instance of (;ither party, order 
of declarant for cross-exaini- the attendance, for cross-examination, of the de- 

clarant. - 

Such attendance shall be in Court, unless the declarant is exempted 
under this Code from personal appearance in Court, or the Court otherwise 
directs. 

196. Affidavits shall be confined to such facts as the declarant is able 
Matters to which affidavits of own knowledge to prove, except on interlo- 
«hall be confined. cutory applications, on which statements of his 

belief may be admitted, provided that reasonable grounds thereof be set 
forth. 

The costs of every affidavit which shall unnecessarily set forth matters 
of hearsay or argumentative matter, or copies of or extracts from documents, 
shall (unless the Court otherwise directs) be paid by the party producing 
the same. 

Ditto. Oath of declarant by whom 197. In the case of any affidavit under this 
to be administered. Code — 

(а) any Court or Magistrate, or 

(б) any officer whom a High Court may appoint in this behalf, or 

(c) any officer appointed by any other Court which the Local Govern- 
ment has generally or specially empowered in this behalf, 

may administer the oath of the declarant. 



133 


Sbcb. 1 98-204. ] JUDGMENT A ND DECREE, 

CHAPTER XVIl. 

Op J udgment and Decree. 

198* The Court, after the evidence has been duly taken, and the parties Extending 
Judgment when pranounc- have been heard either in person or by their re- 
ed. spective pleaders or recognized agents, shall pro- 

nounce judgment in open Court, either at once or on some future day, of 
which due notice shall be given to the parties or their pleaders. 

Powers to pronounce judg- . 199. A Judge may pronounce a judgment Ditto 
^lent written by Judge’s pre- written by his predecessor, but not pronounced. 


200 . The judgment shall be written in the 

Language o ju graen . language of the Court, or in English, or in the 

Judge’s mother- tongue, 

201 . Whenever the judgment is written in any language other than that 

Translation of judgment. ^lourt, the judgment shall, if any of the 

parties so require, be translated into the language 

of the Court, and the translation shall also be signed by the Judge or such 
ollicer as'ho appoints in this behalf. 


202. The judgment shall be dated and signed by the Judge in open 
Judgment to be dated and Court at the time of pronouncing it, and shall not 

be altered or added to, save to correct verbal errors 
or to supply some accidental defect not atFecting a material part of the case, 


or on review. 


203. The judgments of the Courts of Small Causes need not contain 
Judgments of Small Cause more than the points for determination and the 

Courts. decision thereupon. 

The judgments of all other Courts shall contain a concise statement of 

Judgments of other Courts. deteriuination, tlie clecisiou 

thereon, and the reasons for such decision. 

204. In suits in which issues have been framed, the Court shall state 
Court to state its decision its linding or decision, with the reasons thereof 

on each issue. upon each Separate issue, unless the finding upon 

Exception. qj, ^ore of the issues be sufficient for the 

decision of the suit. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


In order to seo whether a question is res judicata within the meaning of s, 13, Civil 
Procedure Code, the former decree and the questions decided thereby must alone be con- 
considered. The words iu s. 13, “ has been heard and finally decided by such Court,” do 
not apply to an opinion expressed in the judgment on other issues not material for the 
purpose of the decree, though properly determined under s. 204 by the Court of first in- 
stance. Niamut Khan Buldia y, Phadu Buldia (I. L. it., 0 Cal. 319) and Lachmau 8mgh 
V. Mohan (I. L. K., 2 All 497) dissented from. Where a plaintitf improperly brings a 
defendant before a Court, and the suit is dismissed, the defendant should not be deprived 
of costs merely because the Court considers the defence a fabrication to meet the plaintiff’s 
claim. —Devarakouda Narasamma v. Devarakonda Kauaya, I. L. K., 4 Mad. 134. 
[Sep. 5, 1881.] 

In a suit for ejectment by a landlord against his tenant the following amongst other 
issues were raised, viz., whether the notice alleged was suliicient, and whether the defend- 
ant was entitled to a right of occupancy. The Court of first instance dismissed the 
suit, finding upon the admitted facts that the notice alleged was insufficient, but also 
decided the other issues raised, and held that the defendant was not entitled to a right of 
occupancy. Reid that the finding upon the question of notice based upon the admitted 
facts being sufficient to dispose of the whole case, the Court erred in proceeding to deter- 
mine any other issues raised in the suit. — Barhaiudeo Narain Singh y. Mawjkoinsie, 1. L, K., 
10 Cal. 1095. [Sop. 1, 1884.j 
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Extending to 
Provincial S. 
C. Courts. 


Ditto. 


Date of decree. 


Contents of decree. 


Power to amend decree. 


206. The decree shall bear date the day on which the judgment was- 

pronounced; and, when the Judge has satisfied 
himself that the decree has been drawn up in ac- 
cordance with the judgment, he shall sign the decree. 

Where a suitor is unable to obtain a copy of a decree from which be desires to appeal^ 
by reason of the decree bein^ unsigned, he is entitled under s. 12 of the Limitation Act- 
to deduct the time between tlie delivery of the judgment and that of the signing of th& 
decree in computing the time taken in presenting his a{)peal.— Cani Madhub M liter 
Matungini Dassi ; Kali Shuuker Bass r. Gopal Chunder Butt, I. L. K., 13 Cal. 104. 
[May 5, 1886.] 

206- The decree must agree with the judgment : it shall contain the 

number of the suit, the names and descriptions of 
the parties, and particulars of the claim, as stated 
in the register, and shall specify clearly the relief granted or other determina- 
tion of the suit. 

The decree shall also state the amount of costs incurred in the suit, and 
by what parties, and in wliat proportions, such costs are to be paid. 

If the decree is found to be at variance with the judgment, or if any 

clerical or arithmetical error be found in the de- 
cree, the Court shall, of its own motion, or on that 
of any of the parties, amend tln^ decree so as to bring it into conformity 
with the judgment, or to correct such error : provided that reasonable notice 
has been given to the parties or their pleadm's of the proposed amendment. 

The plaintilf .sued on u bond in which real proj)erty W!is by potijecatod. In his claim 
the property hypothecated was detailed, and jiropetty lisidf was iniideaded as a defend- 
ant, and he obtained a decree in the following terms. Decree for plaintiff in favour of 
hia claim, and costs against do! oudant.” HddWwii the decree was to l>e regarded us 
simply for money, and not fot enforcement of lieu. — Thamman Singh v, Ganga Ram, 
I. L. R., 2 All. 312. [July 8, 1879.] 

Where the plaintiff by Ins claim sought for a decree for money and enfonjement of 
lien on the property hypothecated in tlio bond on winch the claim was based, and ho ob- 
tained a decree for tlie “claim as broughV’ without any spemfie^tion in it as to the relief 
he sought by charging the property hypothecated, held that such a deiTee was ii decree 
for money only, and did not enl<*rce the charge on the ]»ropertv. Muluk Kmiueer liakhsh 
V. Maiiohar Bass (H. 0. R., N. W. P., 1870, p. 29) followed. — Harsukli e. Maghraj, 1. L. 
E., 2 All. 345. [July 8. 1879.J 

Aky order made upon an api»lication for a review of judgment --exc(‘pt an order abso- 
lutely rejecting the application —becomes, if it in any way modilies or alters the original 
order (although the modihcation or alteration extends only to the rectilie-ation of a iderical 
mistake), the final order in the case ; and th(' ])arty agurioved by the original decree is 
entitled, although the modilicatiori or alteration was made in his favour, to tn-at the order 
Upon review of judgment as the final decree or order in the case ; and if it was made by a 
Court, an appeal from wdiich lies in the (Jourt of a District Judge, lie is I'lilitled to 
prefer his a})peal at any time wilhiu thirty days from its date. When an application (or 
a review of judgment is made upon several grounds, on<' of which refers only to the ques- 
tion of adjudication of costs, and the Court to whom the ap])lioation is made holds all the 
other grounds to be untenaldo, hut is of opinion that there has been a clerical mistake in 
that part of its order or judgment which refers to costs, it may reje(d/ the a])plication 
absolutely, and permit the applicant to apply, under s. 206 of the Civil Procedure Code, 
for a rectification of the cleric, if mistake ; but if it does not do so, but, on the application 
fora review' of judgment, amends the clerical niistiiko iih its original order, the decree 
drawn up in conformity to his order becomes the final decree, and an a]>peal will lie 
against it if brought within tlie time prescribed for bringing an apjieal against any other 
similar decree.— Joykislien Mookerjeo y. Ataoor Rohomun, 1. L. R.,6 Cal. 22. [June 
16 , 1880 .] 

An application to amend a decree which is found to be at variance with the judg- 
ment, in accordance with the provisions of s. 206 of the Civil Procedure Code, is an appU- 
tion of the kind mentioned in art. 178 of sch. 2 of Act XV. of 1877, and, as, sucli, subject 
to the limitation of three years. -Gaya Prasad v. Mkri Prasad, I, L, R., 4 All. 23. [July 
8, 1881.J 
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The plnintifF in a suit claimed pos^esnion of vilbp^os said in the plaint to he ** detailed 
below.” No detailb of the villa<^cs were given in the plaint itself, but a separate paper 
containing a list of villages was filed with the plaint. The plaintiff obtained a decree far 
possession of “all the villages claimed,” but there was no indication in the decree what 
t hose villages were. Reid that the C'ourb executing the decree was not justified in read- 
ing the contents of the list of villages aitached to the plaint into the decree, and awarding 
the decree-holder possession of the villages named in such list. S. A. No. 1510 i f 1882, 
decided 11th August 1882 (not reported), followed. I)ehi Charan v. Pirbhu Pin Ram 
(T. L. R., 3 All. 888) referred to. — Muhammad Sulaiman i\ Mahammad Yar, I. L. R., 6 
All. 30. [Aug. 16,, 1883.] 

Per Oldfield, J. — When an original decree is amended under s. 206 of the (fivil Pro- 
fedure Code, it, as amended, is tiie decree in the suit ; and an appeal, therefore, lies from it 
Under the provisions of s. 5tO, when the validity of the amendment can be questioned. 
The matter of amending a decree under s. 206 does noi b}" itself constitute a “ case ” 
wuthin the moaning of s. 622 of the Civil Pro(;odure Code hut forms part of the pro- 
ceedings in the suit in v\dii(di the decree is made, ife/r/, i;lierefore, per Oldfield, J., that, 
where au original decree, which was app<‘alablc, was ameiidc^l by the Court of first in- 
stance, under s. 206 of the Civil Procedure CVxL'. tb • High Court had no power to revise 
^stieli amendment under s. 622 of the Cede. Per Mnh'U >nil, J. -.\n order passed under 
206 amending a decree is a sejair.ite adjudication, aiij is not. mmvdy a part of tlic origi- 
Jial deiTce. arul cannot alter its date, aid siudi an order is not ap[»(‘alat)le under s. 588 of 
the Code. Suidi an order, thcrefons can be revised by the High Court under 8. 622. — 
itugbumtth Pas v Raj Kumar, 1. L. R., 7 All. 27<). [Po(g 22, 1881] 


A PlSTRlCT Judge, by an order passed under s. 206 of th(? (’ivil Procedure Code, 
altered a decree passed by Ins predecessor in the terms, ’ I dismiss the appeal,” to read 
I accept the a})j>eal,” on tlie ground that his predeiies-m had obviously meant to say that 
he acce])ted the appeal, and that the decree as it st sm <! failed to gi ye efi*ect to the judg- 
ment. Per Oldfield, J.— That the order )>assed by the Judge under s. 206 could not be 
made the subject of revision by the High Court und<-. s. 622 of the Civil Procedure 
</'ode, because there was an appeal from the amended d'Mjree, which became the decree in 
the suit, and superseded the original decree. Per Mahmooil, J.— J^hat an order passed 
under s. 206 of the Civil Procedure Code constituted an adjudication separate from that 
eoifcluded by a decree under the Code ]nissed after the parties liud been beard and evi- 
dence taken, and that the order in the present case was therefore a separate adjudica- 
tion, and was not appealable under s. 588 Also that, in s.iving that by “dismissed,” his 
predecessor meant “decreed,” the Judge liad altered the decree in a manner not warrant- 
ed by the terms of s. 206, that he had, therefore, exercised his jurisdiction “ illegally and 
with material irregularity,” w’ithin tlie meaning of s 622 of the Code, and that the Court 
was consequently competent to revise his order. Raghinuith Pas r. Raj Kumar (1. L. 
R., 7 Ail. 276) referred to. — Surta v. Canga, I. L. R., 7 .ill 411. [Jan. 14, 1885.] 


The judgment in au appeal adjudged interest to be paid for the period prior to the 
institution of the suit only. JMie decree contained an order for payment of interest from 
the date of the suit onwards. Held that no variance with tlie judgment, within the 
meaning of s. 206 of the Civil Procedure Code, was invoked in the additional ordiw con- 
tained in the decree.— Kolai Ram x. Pali Ram, 1. L. R., 7 All. 755. [May 9, 1885.] 

When a question of costs is purely in the discretion of the loW'er Court no appeal 
will lie, but when a matter of principle is involved an ap])oal will lie. Where A was sued 
upon the allegation that ho had instigated his eo-dcfeud int B to refuse to deliver up a 
document, for the recovery of wliicli the suit w’as brought, and where no relief was prayed 
as against A, but the lower Courts awarded a decree in favour of the plaintiff directing 
A to pay half the costs of suit, field that tlie question was one of principle, and that a 
second appeal lay to the Iligli Court against the decree directing A to pay such costs, — 
Bunwari Lai w. Chowdhry Prup Nal.h 8ing, I. L. R., 12 Cal. 179. [Ang. 5, 1885.] 

Under s. 206 of the Code oi' Civil Procedure a Court has power to aiiicud its decree 
by bringing it into conformity with the judgment after t lie said decree has been confirmed 
on appeal. — Sundara ?’ Subbanna, I. L. R , 9 Mad. 354. [Mar. 12, 1886.] 

The Court in a suit upon a bond gave the plaintiff a decree, making a deduction 
from Hie amount claimed of a sum covered by a receipt produced by the defendant as 
evidence of part-payment, and admitted to be genuine by the plaintiff. The decree was 
for a total amount of Rs. 1,282. Subsequently, on apidication by the decree-holder, and 
without giving notice to the judgment-debtor, th<‘ ('mirt which passed the decree, pur- 
porting to act under s. 206 of the Civil Procedure Codo nOered the decree, and made it 
for a sum of Rs. 1,400. The decree-holder took out execution, and the Judgment-debtor 
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objected that the decree was for Es. 1,282, and had been improperly altered. The Court 
executing the decree disallowed the objection, on the ground that it was not such as could 
be entertained in the execution-department. Held that the decree as it originally stood 
was in accordance with the judgment, and the Court had no pow'er to alter it as it did, 
and the proceeding was further irregular, in that no notice was given to the opposite 
party as required by s. 206 of the Code. Held also that when a decree-holder executes 
his decree, a judgment-debtor is competent to object that the decree is not the decree of 
the Court fit to be executed, and therefore not capable of execution ; and that the judg- 
ment-debtor in this case could raise the question whether the decree, which was altered 
behind his back, was a valid decree, and fit to be executed. — Abdul Hayai Khan v. Chunia 
Kuar, I. L. K , 8 All. 377. [May 21, 1886.] 

An application to execute a decree, passed in April 1880, was made on the 19th Feb- 
ruary 1884, and rejected on the 2Gth March 1884, as being beyond time. This order was 
upheld on appeal in March 1885. While the appeal was pending, the decree-holder, in 
May 1884, applied to the Court of first instance to amend the decree under s. 206 of the 
Civil Procedure Code, and in December 1884 the application was granted. In April 1885, 
an application was made for execution of the amended decree, the decree-holder contend- 
ing that limitation should be calculated from the date of the amendment, and that art. 
378 of the Limitation Act (XV. of 1877) applied to the case. Held that No 179 and not 
No. 178 was applicable; that the order rejecting the application of the 19th February 
1884 became final on being upheld on appeal ; that the amendment could not revive the 
decree or furnish a fresh starting-point of limitation ; and that the application was there- 
fore time-barred. Mungul Pershad v. Grija Kant Lahiri (I. L. R., 8 Cal. 51 ; L. R,, 8 
Ind. Ap. 123), and Ram Kirpal v. Rup Kuari (1. L R., 6 All. 2(59; L. R., 11 Ind. Ap. 
37), referred to. Observations by Mahmood, J., on the amendment of decrees and s. 206 
of the Civil Procedure Code. — Tarsi Ram ??. Man Singh, 1. L. R., 8 All. 492. [June 21, 
1886.] 

In execution of a decree for partition of immoveable property passed in 1872, a dis- 
pute arose as to the execution in reference to a portion of the property, and, in 1881, it 
was finally decided that the decree was defective in its description of the property, and 
therefore incapable of execution. In May 1885, on application by the decree-holder, the 
Court passed an order amending the decree, the amendment having reference to an arith- 
metical error. The judgment-debtor applied to the High Court for revision of this oixler, 
on the grounds that the amendment of the decree was barred by limitation, and that the 
decree itself being barred by limitation, and finally pronounced to be incapable of execu- 
tion, the Court had acted beyond its jurisdiction in amending it. Held that the appli- 
cation for revision must be rejected. Per Oldfield, J., that the High Court had no power 
to entertain the application under s. C22 of the Civil Procedure Code, with reference 
to the decision of the Privy Council in Amir Ha,ssan Khan v. Sheo Bakhsh Singh (I. L, 
R., 11 Cal. G), and of the Full Bench in Badami Kuar v. Dinu Rai (I. L. R., 8 All. Ill) ; 
and, further, that upon the facts stated, the Court ought not to interfere. Per Mahmood, 
J., that the Court was not precluded from entertaining the application for revision under 
8. 622 of the Civil Procedure Code. Amir Hussan Khan v. Sheo Bakhsh Singh (I, L. R,, 
11 Cal. 6), Badami Kuar v. Dinu Rai (I. L. R., 8 All. 311), Raghunath Das v. Raj Kumar 
(I. L. R., 7 All. 276), Surta v. Guuga (I. L. R., 7 All. 411), Magni Ram v. Jiwa Lai 
(I. L. R., 7 All. 336), Har Prasad v. Jafar Ali (I. L. R., 7 All. 345), referred to. Bhag- 
want Singh r. Jageshar Singh (Weekly Notes, 183 6, p. 57), and Abu Said Khan v. Hamid- 
uu-nissa (Weekly Notes, 1886, p, 39), dissented from. The meaning of the term ‘‘juris- 
diction ” used in s. 622 of the Civil Procedure Code must not be confined to the territorial 
or pecuniary limits of the power of a Court, or to the nature of the class to which the 
case belongs. It implies, in addition to questions of these kinds, the presence or absence 
of a positive authority or power conferred by the law upon tribunals in cases which satisfy 
the other conditions referred to. In framing the section, the Legislature gave to the 
High Court powder to interfere with the action of subordinate tribunals in cases where 
there is no remedy, either by appeal or otherwise ; and where those tribunals have cither 
exceeded or wrongly declined to exercise the authority, the power, and the jurisdiction 
which the law confers upon them, or, under the pretence of exercising such authority, 
power, and jurisdiction, have acted against a positive prohibition of the law. Combe v. 
Edwards (L R., 3 P. 1). 103), and Crepps v. Durden (1 Smith’s L C., 8 ed. 711), referred 
to. Held also 'per Mahmood, J., that in the present case the Court below had jurisdiction 
to entertain the application under s, 206 of the Code ; that it did so entertain it ; and 
that, in making the amendment, its action could not be regarded as beyond the limits of 
its legal power and authority, so as to render it open to the objection of the exercise of 
jurisdiction “illegally or with material irregularity,” within the meaning of s. 622. 
Lucas V. Stephen (0 W. R. 301), Oomanund Roy v. Maharajah Suttish Chunder Roy 
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(9 W. R. 471), Zahoor Ho!<soi?j t. Syeduu (11 W. E. 142), and Goluck Chunder Mussant 
Gauga Narain MuMant (20 W, R. Ill), referred to. Under a proper interpretation of 
the preamble and s. 4 of tiie Limitation Act (XV. of 1877), the rule of limitation is 
confined to the litif^antn, and is inapplicable to acts which the Court may, or has to, perform 
suo motu. S. 206 of the Civil Procedure Code empowers a Court of its own motion to 
amend its decree^ and the mere fact tliat one of the parties has made an application askinpf 
the Court to evercise that power will not render the action of the Court subject to the 
rule of limitation. Robarta r. Harrison (I. L. R., 7 Cal. 333), Vithal Janardan v. Rakmi 
(I. L. R., 6 Rom. 580), and Kylasa Goundan v. Ramasami Ayyar (I. L. R., 4 Mad. 172), 
referred to.— Uliau Singh o. Basant Singh, I. L. R., 8 All. 5J9. [July 1, 1886.] 

ApPIiICATIOKS to the Court under a. 206 of the Code of Civil Procedure are not 
governed by the Limitation Act. A Small Cause Court rejected an application made 
Under s. 206 of the Code of Civil Procedure to bring a decree ijito conformity with the 
judgment, on the ground that a former application had been dismissed for default, and 
the petitioner was bound to a])ply within one month from the date of dismissal, and was , 

now too late. On an application to tlic High Court under s. 622 of the Code to set aside 
this order, held that the Uigli Court could not interfere.— Jivraji r. Pragji, I. L. R., 

10 Mad. 51. [Sep. 24, 1886';] 

Ant applif’.ation, under s. 206' of the Civil Procedure Code (Act XIV of 1882), 
to corr(M‘,1 errors in a decree, not being one within the purview of art. 178 of sch. 

2 of the Limitation Act (XV. of 1877), is not governed by any limitation, and can be 
made ut any time sach errors are discovered.— Shivapa t). Shivpanch Lingapa, I. L. R., 

11 Bunr 284. f Oct 8. 1886.] 

Cektatn plaintilTs w'crc Mie holders of the following decree obtained on mortgage- 
bond : '■ It is ordered l liat the deh'iulants shall ])ay to the ])laiutilfs the sum of Rs. 2,550 
and costs Rs. 312, tol.d I's. 2.862, within two months from the dste of the signingof the 
decree ; inticre''t will run on tin* said amount at the rate of 6 per cent, per annum up to 
reali.sation, If the defendants do not jiay the amount within the time presc.ribed, they 
will lose their right of redeeming the property mortgaged, and possession thereof will be 
given to the plaintitfs On the judgment-debtors making default, the decree-holders ap- 
plied for execution, the Subordinate Judge directed execution to issue, but hold that exe- 
cution could not be had for costs under tho terms of the decree ; and this order was uphold 
by the District Judge on apjieal. Urdd that the decree-holders were entitled to their 
co.sts of the .suit from the judg-mont -debtors ponsonally, or from properties belonging to 
the judgmenl-dcbtor.s other than tho.se mortgaged. --“Rntncs.sur Sein v. Jusoda, I. L. R., 14 
Cal. 185. [Dec. 6, 1886.]- 

Akt 178 of sch. 2 of the Limitation Act (XV. of 1877) ap]>lies only to applica- 
tions made to a Court to exercise powers wdiich, without being moved by such application, 
it is not bound to exercise, and not to ap])lications made to a Court to do acts whicli it has 
no discretion to refuse to do. It does not govern an :i])plication under s 206 of tlie Civil 
Procedure Code for amendment <d a decree so as to bring it into conformity with the 
judgment, it being ihe bounden duty of a Court, of its own motion, to see that its decrees 
wro in accordance witli tho judgments, and to correct them if necessary. Gaya Prasad r. 

Sikri Prasad (I. L. R., 4 All. 23) dis'^ented from. In the Matter of the Petition of Kisliau 
Singh (Weekly Notes, 1883, p. 262), Kyhusa Goundan i\ ltania.saini Ayyar (T. L. R., 4 Mad. 

172), and Vithal Janardan v. Vithojirav Putlajirav (I. L. R., G Bom. 586), referred to. — 

Darbo v. Kesko Rai, I. L. R., 9 All. 364. [Jan. 31, 1887.] 

207. When the suCject-inatter of the suit is immoveable property, and 
Decree for recovery of im- such property is iden tilled by boundaries or by 

inoveable property. numbers in a record of settlement or survey, the 

decree shall specify such boundaries or numbers. 

208. When the suit is for moveable property, if the decree be for the Extending to 
Decree for delivory of mo- delivery of such property, it shall also state the 

veable property. amount of money to be paid as an alternative if 

delivery cannot be had. 

209. When the suit is for a mm of moB^ dfre tc^ the pfahitiff, the Ditto. 

Insuit^for i. decree decree, order interest at such 

may order cei ta4 ,/^ro8t to rate as the Court deems reasonable to be paid on 
be paid on nrunS ad- the principal sum adjudged, from the date of the 

suit to the date of the decree, in addition to any 

C. P. 18. 
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interest adjudged on such principal sura for any period prior to the institu- 
tion of the suit, with further interest at such rate as the Court deems reason- 
able on the aggregate sum so adjudged, from the date of the decree to the 
date of payment, or to such earlier date as the Court thinks 6t, 

The contract rate of interest must be allowed up to the date of decree in accordance 
With Act XXVIII. of 1855, s. 2. The Civil Procedure Code, s. 209, does not expressly 
refer to suits in which interest has been contracted for, and does not repeal the former 
Act. — Bandaru Swdmi Naidu v. Atchayamma, I. L. 11., 3 Mad. 126. [Mar. 23, 1881.] 

A DECREE for money directed that its amount should be payable “ according to the 
terms of the judgment-debtor’s written statement.” In his written statement the judg« 
ment-debtor had promised to pay interest on the judgment-debt if the same were not 
discharged by a certain day. Held, having regard to the decision of the Full Bench in 
Debi Charau Pirbhu Din (I. L. R., 3 All. 388), that the judgment-debtor having failed 
to discharge the judgment-debt by such day, he was bound by the terms of the decree to 
pay interest on its amount.— Ham Nandan liai v. Dal Dhar Rai, 1. L. R., 3 All. 775* 
[May 9, 1881 .] 

A DECREE directed accounts to be taken of what was due for principal and interest 
under a mortgage, such interest to be allowed “ up to the time of payment hereinafter 
mentioned, or until six months from the date of the decree,” whichever first should 
happen ; and further directed the plaintiff to pay what should be reported due for principal 
and interest up to the date of payment, and costs, with interest at 0 per cent, from the 
date of taxation until payment, within six months after the Registrar should make hi» 
report. The plaintiff tendered a sum suflicient to cover the principal and interest due, 
but insufheient to cover costs, at a time prior to the drawing up of the Registrar’s report. 
Held that the payment of principal and interest “hereinafter mentioned ” referred to a 
time after the Registrar had made his report, because the sum to be paid was a sum re- 
ported to be due by the Registrar, and that, therefore, a tender made before the Regis- 
trar’s report was given was not a sufficient tender to stop interest from the date of the 
tender.— Administrator-General of Bengal v. Mirza Ahmed Begg, I. L. R., 9 Cal. 83. 
[July 12, 1882.] 

A DECREE, of which the terms had been arranged by a soiehnama between the par- 
ties, for payment of money by instalments, with interest at six per cent., was construed 
to provide also for three contingencies, viz.^ non-payment at due date : («) of the first in- 
stalment, two consecutive instalments being in arrear at the same time ; {h) of instal- 
ments other than the first ; (c) of the first instalment simply. Ujion the occurrence of 
(a), or of (A), execution might issue for the whole de(iretal money with interest thereon 
at twelve per cent. Upon the occurrence of (r) execution might issue for that instal- 
ment, with interest at twelve per cent, from the date of the decree. The decree-holder 
having accepted payment of the first instalment on the footing of (c), held that he had 
Dot, by any admission or settlement, pre(duded himself from insisting on the above con- 
struction as to (b). Held also that these provisions for double interest wore but a reason- 
able substitution of a higher rate of interest for a lower in a given state of circumstances, 
and were not in the nature of a penalty against which equitable relief might be claimed. — 
Balkishen Das v. Run Bahadur bingh, 1. L. R., 10 Cal. 305. [July 11, 1883.] 

210. In all decrees for the payment of money, the Court may, for any 
Decree may direct payment sufficient reason, order that the amount shall be 
by instalments. paid by instalments, with or without interest. 

And, after the passing of any such decree, the Court may, on the appli- 
Order, after decree, for cation of the judgment-debtor, and with the con- 
payment by instalments. sent ef the decree-holder, order that the amount 
decreed be paid by instalments on such terms as to the payment of interest, 
the attachment of the property of the defendant, or the taking of security 
from him, or otherwise, as it thinks fit. 

Save as provided in this section and section 206, no decree shall be 
altered at the request of parties. 

The word “ debt ” in ss. 20 and 21 applies only to a liability for which a suit may 
be brought, and does not include a liability for which judgment has been obtained. 
Therefore, where the lust application for execution of a decree had been made on the 
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14th December 1872, and a notice under Act VIII. of 1859, s. 216, issued on the 19th 
January 1873, and on the 28th April 1873, the judgment-debtor filed a petition notify- 
ing? part-payment, which petition was signed by the judgment-creditor, held, in an appli- 
cation for execution made on the 27 th April 1876, that further execution was barred by 
limitation (Act IX. of 1871). — Rally Prosonno Uazra v. Heera Lai Mundle, I. L. E., 2 
Cal. 468. [June 21, 1877.] 

Quaere . — Whether “a decree for the payment of money” means merely what is 
commonly knowm as a money-decree, or includes a decree in which a sale is ordered of 
immoveable property in pursuance of a contract specifically affecting such property, within 
the meaning of s. 194 of Act VIII of 1859 and s. 210 of Act X. of 1877. Where a 
Court, on the ground that the defendant was “ hard pressed,” directed the amount of a 
decree to be paid by instalments extending over ten years, and allowed only one-half of 
the usual rate of interest, held that there was no sufficient reason for directing payment 
of the amount of the decree by instalments, and that such Court liad exorcised its discre- 
tion injuriously to the plaintiff, by the length of the period over which the instalments 
were extended, and by allowing a rate of interest loss tlian the ordinary rate. — Binda 
Prasad v. Madho Prasad, I. L. R., 2 All. 129. [Jan. 31, 1879.] 

In exercise of the discretion given by s. 194 of the Code of Civil Procedure (Act 
VIII. of 1859), the Court of first instance gave a decree to the plaintiff making the 
amount awarded payable by instalments, but gave no interest after the institution of the 
Fuit. The Appellate Court amended the decree awarding the interest from the institu- 
tion of the suit at six per cent, per annum, the rate originally contrjicted for being twenty- 
four per cent, per annum. Held, although the stipulated rate wjis properly awardable, 
the award of the lower rate was not illegal or beyond the competenc 3 ’ of the Court below, 
with whose discretion the High Court will not interfere. A mortgagee is, as a general 
rule, entitled to the costs of enforcing his security ; but whore the Court, in considera- 
tion of his usurious bargain, declines to award them wholly or in part, the High Court 
wdll not interfere.— Corvalho (J.) v. Nur Bibi, I. L. R., 3 Bom. 202. [Feb. 17, 1879.] 

Act X. of 1877, s. 210, is not applicable in a suit for the recovery of the amount of 
a bond-debt by the sale of the property hypothecated by such bond. In such a suit, 
therefore, the Court cannot direct that the amount of the decree shall bo payable by in- 
stalments. — Hardco Das v. Uukam Singh, I. L. R., 2 All. 320. [May 29, 1879.] 

Where a bond is payable by instalments, and expressly stipulates for the payment 
of the whole debt on failure in the payment of any instalment, the law of limitation 
runs on the whole amount of the bond against the obligee from the day on which the 
obligor first makes default in the payment of any instalnn'ut, unless the obligee waive the 
default, and afterw'ards from the day on which any fresh default is made in respect of 
which there is no waiver. The obligee may waive the default under Acts IX. of 1871 
and XV. of 1877, sell. 2, art. 75, but the Courts may have no authority to compel him 
to waive it. Neither Act VIII. of 1859, s. 194, nor Act X. of 1877, s. 210, confers any 
authority on the Courts to relieve a contracting party from such an express stipulation in 
a bond payable by instalments as to the consequence of default in punctual payment of 
the instalments. A debt being presently due, an agreement to pay it by instalments, 
with a stipulation that, on default, the creditor may demand immediate payment of the 
whole balance due with interest, is not to be relieved against in equity. Such a stipula- 
tion IS not in the nature of a penalty, inasmuch as its object is only to secure payment 
in a particular manner^ The defendant executed to the plaintiff a bond payable by instal- 
inents, and expressly stipulating for the payment of the whole amount on failure to pay any 
instalment on the day fixed. He paid the first instalment, but made default in paying the 
second, which fell due on the 3rd August 1878. On the 20th August plaintiff sued to 
recover the whole balance due on the bond. Defendant admitted the bond, but pleaded 
tender of the amount of the second instalment soon after the due date, and prayed for 
payment by instalments without any interest. The first Court passed a decree in the 
plaintiff’s favour for the amount claimed with costs, but ordered defendant to pay Rs. 100 
and the costs at once, and the balance by yearly instalments of Rs. 100 each wdth interest 
at 6 per cent, till payment. The District Judge, in appeal, affirmed the decree, with a 
slight variation as to interest, which he directed the defendant to pay on overdue instalment 
only. Meld by the High Court on second appeal that neither of the lower Courts has 
jurisdiction, without the consent of the parties, to substitute, for the contract made by 
them, terms which the Court preferred. Held also that plaintiff was entitled to sue on 
the day after that on which the default was made, viz., on the day after that fixed for 
the payment of the instalment, and that 4he Subordinate Judge had no power to rule the 
contrary, — Ragho Govind Faranjpe v. Dipchaiid, I. L. R., 4 Bom. 96. flug. 26, 1879.] 
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There isi in Act X. of 1877, s. 210, or elsewliere in that Act, authorizing a 

Court to diroot that the amount of a decree should he paid within a fixed time from its 
date. That s. 210 is not applicable in a suit for the recovery of the amount of 

a bond-debt by the sale of tlie uankar allowance hypothecated by such bond.— Bachclm 
x\ Aladad Ali, I. L ll., 2 All. 019. [Jan. 20, 1880.J 

The words decree pa‘^sod a^rainst an agriculturist ’’ in s. 20 of the Pekkhan Agri- 
culturists" Kolief Act (XVri. of 1879) mean a decree passed against an agriculturist 
personally, and do not include do(*roe for the recovery of money hy the sale of mortgaged 
pu’operty. The efl’ect of that se(“tiou must be taken to he an enlargement of the indulgence 
granted by s. 210 of the Civil Procedure Code (Act X. of 1877), but only in those cases 
to which the latter setdion a]'})lies. By s. 210 of the Civil Pioccdure Code, the Court 
niay. after the passing of a decree in money-suits, order the amount to he paid by instal- 
ments, provided the decree-holder eonsenls. By s. 20 of Act XVII. of 1870 the Court 
may make the same order in similar suits, without the consent of the decree-holder. In 
the case of a debt secured hy a mortgage, the agriculturist’s remedy lies in a suit, uol for 
au account, hut for redemption ; and the only decree which can be made in such a suit, 
in the altscnce of an^ ‘Special provision in the Aid;, is the ordinary decree for pa 3 U)ent of 
the whole amount within six months, or, in default, for foreclosure, llardeo Das i\ 
link am Singh (1. L. B,, 2 All, 820) referred to and ap})rovcd. — Shankarapa Dargo Patel 
V. Danapa Vir:nitaj)a, I. L. Iv., 5 Bom. (lOI. [Mar. 25, 1881 ] 

A .Trim.MicNT-DEBToK, w lioso property was about to bo sold, appeared before the 
officer a]»j)oiuted to conduct the ‘^ale, and applied for its {)ost]>onoment, producing a surety 
and a bond, in which such surety promised to pay the amount of the decree within ono 
year, if the judgment-debtor did not do so. Such oflioer tliereupou a[>j)lied to the District 
Judge to p()st})ouc the sale, stating that such surety w a." willing to ])a 3 the amount of 
the decree b}" instalments W’itliin one 3 'oar, and forwarding such bond. The District 
Judge ordered the sale to be postponed, and the papers to be scut to the Munsif wlio bad 
made the decree and ordered the sale of the property. Tlie Munsif made no order re- 
garding the security^ but merely made an order that llio amount of the decree should be 
paid by instalments within one ^year. 'I'lie judgment -debtor did not pa\ the amount of 
the di'crce within the lime tixed, and the decree-holder tlierefore up])lieti for e.xeiiution of 
the decree against sncli surety, i/c/r/ that, inasnincli as the decree-holder had not been 
a ])art 3 ' to the {iroeeedings of the sale-oflicer or of th(‘ Distriid; .ludge. and us the jiartici 
bad not a]»peared before the Munsif, and a.s such surety had not agreed to ))ay the amount 
of the decree hy instalments, the provisions of s. 210 of Afd X. of 1877 were not appli- 
cable, and su(*li surety had not become a piarty to the decree as altered by the Munsif; 
that sucli siiret^Aiad not made liimsoir a party to 1 lie decree by promising to pay its 
amount within one \(‘ar; and that therefore his liability was not one wbioli could be 
enforced in execution of the decroo under s. 253 of Act X. of 1877.— Cliandun Ivuar 
V. Tirkba Bam, 1. L. B., 3 All. 8U9. [May 17, 1881.] 

AVheke a decree was )>assed by consent in 1872 for payment to plaintiff through the 
Court of Bs. .300 l)^^ fifteen annual instalments on the 20th Behnuiry in each year, and in 
default of payment of any instalment the whole amount hecamo recoverable, and four 
years" instalments were jiaid out of Court, and default, made on the 20lh February 1877, 
and plaiutitf applied to recover the instalment of 1877 by execution on the 17th Novem- 
ber 1879 and the Isi Alarcli 1880, hf'/d that tho application of November 1879 was not 
barred under ol. h, art, 179, sch. 2 of the i/iuiitation Act of 1877. inasmuch as, when the 
Indian Limitation Act, 1877, came into forci; (1st October 1877), the application w'as not 
barred under cl. 0, art, JG7, sch. 2 of the Indian Limitation Act, 1871. Meld also that 
the provision as to the whole amount becoming recoverable at once if default was made 
did not affect the admissibility of the applioution for execution, because that provision had 
not been enforced, and the obligation to pay by instalments was still subsisting. — Karaka- 
valasa Appayya v, Karanam Fafiayyu, 1. L, B., 3 Mad. 2hG, [Aug. 11, 1881.] 

A Collector, to whom a decree for sale of mortgaged property has been 
transferred for execution under s, 320 of the Civil Procedure Couo, is limited to one 
of tho three courses spoisitied in s. 321, and may not depart from them ; much less 
may he do what tho Court itself could not do in such a case — allow payment of the debt 
to be made by instalments, A Collector, to whom a decree has lieen so transferred for 
execution, acts ministerially, and, when he delegates his functions to an assistant or a 
xnamlutdar, incurs a risk of having to answer in damages to tho person who is by any 
error or mistake deprived of the fruits of his judgment ; and this risk attaches indepen- 
dently of malice or negligonce. The Court that has made a decree or judicial order, 
which has been transmitfi'd to the Collector for execution, is not deprived of the judicial 

*rs v\ith respect to it, which may still at any particular time be oompetont to such 



JUDGMENT AND DECREE. 


141 


Sec. 211.] 


Court, and wliich it would have had had the order been placed in the hands of its own 
Ordinary officer, the nazir. In the exercise of such powers the Court has authority to 
recall its own record tran^^mitted to the C'Ollector. — Mahadaji Karaudikar v. Hari D. 
Chikue, 1. L. K , 7 Bom. [June 28, 1883.] 

On the 2 ()th of June 1878 , a jiid^anent-debtor applied under s. 210 of the Code of 
Civil Procedure for two years’ time to jjuy the amount of the decree which was dated 12 th 
March 1878 , Notice having’ been given to the judgment-creditor, an ex-part e order w’as 
made allow'ing the judguiont-debtor two 3 ’ears’ time to pay, but the decree itself was not 
altered in accordance with this order. On the 0th of July 1882, the decree-holder ap- 
plied for execution of the decree. Reid that the application was not barred by limita- 
tion. — Tata e. Uaiuachaudra, 1. L. B., 7 Mad. 152. [Sep, 7, 1888.] 

The parties to a decree for mone^y, dated the 14th Jul}’^ 1871, entered into a com- 
promise, whereb}’, in lieu of a ])ortiou of the decretal money, the decree-holder was 
placed in possession ol‘ certain pro])erty, and the remainder of the decretal money was to 
be paid by fixed annual instalments, and, in ca^^e of default in the payment of any' instal- 
ment, it was agreed that t he (uitiro amount should become immediately realizable by 
exemition of the deijree. On the 11 th Deijemlier 1882, the decree-holder, alleging de- 
fault m payment of the inslalments, applied for execution of the compromise. Held that 
suedi all agreement could not be treated as an instalment-decree, and, as such, capable of 
execution, l)ebi Rai v. Ookal Prasad (1. L. R., 5 All. 585) followed.— Ramlakhan Rai v. 

Bakhtaur Rai, I. L. R., b All. 028. [July 11, 1884- J 

» 

On the 28rd Pebruary 1878, an apjdication was made for execution of a decree dated 
the 8 rd December 1877, in which the decree-holder stated that the judgment-debtor had 
agreed to pay the balance then due 011 the 1 8 th August 1878. The a))plication was then 
struck oil oil the 2(5th June J878. On the 80lh June 1881, the decree-holder again applied 
for execution, and on the 11 th July^ 1881 , the judgmeiit.-deblor, with the consent of the 
decree-holder, ap[tlK'd for lime to jiay the balance due till the 8 th 8 c])tembor 1881, and 
that ap])licution was also struck off. On the 1 st March 1888, the decree-holder again ap- 
j)iied for execution. Reid that the ap[>lication was not barred by' limitation upon the 
ground that the a])phcation by the judgmenl-debtor, made on the 11 th July 1881, alleg- 
ing that he had come to an arrangement with the decree-holder for the pay'ment of the 
amount duo by instalments, having resullcd in its being registered and the proijeedings 
struck oh', amounted to a direction that the decretal amount be paid by inslalments as 
stipulated in the petitions, and that this being .so, there was a decree passed on that date 
under the iwovisions of the second paragraph of s. 210 of the Code of Civil Procedure, of 
which the decree-holder was entitled to have execution. — Jhoti 8 ahu v. Bliuguu Gir, 1. L. 
R., 11 Cal. 143. [Dec. 4, 1884.] 

An application to execute a decree, dated 30th August 1880, w'as made on 25th May 
1881. While the applieatioii was pending, the judgment-debtor presented a petition to 
be allowed to pay the debt by instalments, and the decree-holder consenting to this, the 
C'ourt made the tollowing order : “ According to the ap]»licution of both parties it is or- 
dered that the case be struck off, and the decree be returned.” The details of the instal- 
ments laentioned iu the itetitioii w'ere endorsed 011 the decree by one of the amlahs of the 
Court, but it did uot appear w'lion or by whose order tins was done. In an application 
for execution in accordance w'ith this arrangement made on 7 th March 1885, held that 
the order was not one reiiogni.sing or sanctioning the urrangernent within the meaning of s, 
210 of the Civil Procedure Code, inasmuch as the Court at the time it made the order 
had no power to make any order for instalmeuts, any apjdieation for that purpose being 
then barred by art. 175 of Act XV. of 1887. The a])plication for oxeiuition was, there- 
fore, barred under art. 179 us not having been made within three years of 25th May 1881, 
Jhoti Sahu v, Bhubun Gir (1. L. R., 11 Cal, 143) dissented from. — Abdul Rahamau Soda- 
gur V, Bullaram Marwari, 1. L. R., 14 Cal. 348. [July 22 , 1880.] 

When the suit is for the recovery of possession of immoveable 

lasuits for land, Court may Property yielding renter other profit, the Court 
decree payment of mesne- may provide in the decree for the payment of rent 
protits with interest, oj. mesne-pro tits in respect of such property from 

the institution of the suit until the delivery of possession to the party in 
whose favour the decree is made, or until the expiration of three years from 
^le date of the decree (whichever event first occurs), with interest thereupon 
at such rate as the Court thinks tit. 
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Explanation — * Mesne-profits ^ of property mean those profits which 
the person in wrongful possession of such property actually received, or 
might, with ordinary diligence, have received, therefrom, together with in- 
terest on such profits. 

Whehe the parties to a suit for certain land and for the payment of mesne-profits 
in respect of the same were co-sharers in the estate comprising? such land, and the defend- 
ants had themselves occupied and cultivated such land, held that the most reasonable and. 
fittinj? mode of assessin.^ such mesne-profits was to ascertain what would be a fair rent 
for such land if it had been let to an ordinary tenant and had not been cultivated by the 
defendants. Both parties appealed from the decree of the Court of first instance, and 
both the appeals were dismissed by the lower Ap]>ellate Court. The plaintiff appealed to 
the llij?h Court from the decree of the lower Appellate Court dismissing his appeal^ 
whereupon the defendant took objections to the decree of the lower Appellate Court 
dismissing his appeal. Held that such objections could not be entertained. — Gunga 
Parsad v. Gajadhar Parsad, I. L. R., 2 All. 661. [Jan. 29, 1880.] 

212. When the suit is for the recovery of possession of immoveable 

, j . property and for mesne-profits which have accrued 

amount of mesne-profits prior on the property during a period prior to the insti- 
to suit, or may reserve in- tution of the suit, and the amount of such profits 

is disputed, the Court may either determine the 
amount by the decree itself, or may pass a decree for the property, an(^ 
direct an inquiry into the amount of mesne-profits, and dispose of the same 
on further orders. 

In the course of a suit for de<;laration of right to property, and for partition, a com- 
promise w;is entered into, by which it was agreed that certain property already ascertain- 
ed should he divided in certain proportions, and that certain other property, not yet ascer- 
tained, should, on being ascertained, be partitioned on the same basis. The Court merely 
recorded the compromise, and declared that the decree should be according to terms 
therein set out. Held that this decree could be only executed as to the property which had 
been ascertained as divisilile, and that as to the other propert}*^ the decree must be taken 
as declaratory only. The Court executing a decree is bound by the terms of the decree, 
and it is only in crises provided for by ss. 211 and 212 of Act X. of 1877, corresponding 
with 8s. 196 and 197 of Act VIII. of i859, that it is at liberty to determine the rights of 
the litigants in proceedings taken after decree. — Ram Lapit liara v. Chooaram, 4 C. L. R. 
97. [Mar. 24, 1879.] 

213. When the suit is for an account of any property and for its due 

, - . . , administration under the decree of the Court, the 

Admiriistration-suit. i-^ii in i i. 

Court, betore making the decree, shall order such 

accounts and inquiries to be taken and made, and give such other directions, 

as it thinks fit. 

In the administration by the Court of the property of any person who 
dies after this Code comes into force, if such property proves to be insuffi- 
cient for the payment in full of his debts and liabilities, the same rules shall 
be observed as to the respective rights of secured and unsecured creditors 
and as to debts and liabilities proveable, and as to the valuation of annuities 
and future and contingent liabilities respectively, as may be in force for the 
time being with respect to the estates of persons adjudged insolvent ; 

and all persons who, in any such case, would be entitled to be paid out 
of such property, may come in under the decree for its administration, and 
make such claims against the same as they may respectively be entitled to 
by virtue of this Code.* 


* The words, “ Applications under s. 265 ef tho Indian Contract Act, 1872, shall be deem- 
ed to bo suits within the meaning of this section,” have been rei>ealed by Act IV. of 1886, s. 
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A SUIT for winding up an expired partnership can be brought in the District Court 
under s. 265 of the Contract Act (IX. of 1872) and s. 213 of the Civil Procedure Code 
(Act XI V. of 1882). But the jurisdiction of the ordinary Courts is not annulled by the 
special jurisdiction assigned to the District Court by s. 265 of the Contract Act. Any 
one having a cause of action arising out of parternership-transactions may sue the person 
liable in the ordinary Court. The jurisdiction of such Court, however, does not extend 
to the case of a winding up of an expired partnership. This jurisdiction is given to the 
District Court by s. 266 of. the Contract Act, and when, along with a new mode of relief, 
particular jurisdiction is constituted to administer it, the Court specified, and no other, is 
to be understood as vested with authority. Hence, though administration for the purpose 
may apparently be sought in the subordinate Courts, it can be obtained, in the case of an 
expired partnership, only in the District Court or the High Court. But the jurisdiction 
of the subordinate Courts in other respects is not extinguished. An apparent (5ause of ac- 
tion gives a right to sue in them for such relief as they can afford, though not for the 
particular kind of relief contemplated in s. 265 of the Contract Act. Where, in a suit a 
cause of action appears which in itself is cognizable by an inferior Court, such a Court 
not justified in rejecting the suit, merel 3 ^ because it is one in which the District Court 
might have jurisdiction under s. 265 of the Contract Act. Where an application under 
8. 265 of the Contract Act is presented to the District Court, that Court should determine 
W'hether it is (1) a mere case of administration ; or (2) of administration sought as a cloak 
for strictly litigious claim ; or (3) of administration plus claims involving litigation of the 
ordinary m^ans. In the second case it may properly decline a function that properly be- 
longs to an ordinary Court. In the last case, it may either assume the administration of 
the estate of the firm, or decline to do so, according to circumstances subject to appeal, 
and, in the former case, it may either itself deal with all questions arising between the ex- 
partners, or if these be of such a kind as to form separalffe subjects of adjudication, it 
can direct the party in each case interested to proceed on the partifuilar alleged cause of 
action in the Court having ordinary jurisdiction, and itself use the result as an element 
of its administration. — Adarji Dorabji v. Erakshah Dhanji, I. L. E , 8 Bom. 27 2, 
[Jan. 28 , 1884.] 


214. When the suit is to enforce a right of pre-emption in respect of a 
Suit to enforce right of particular sale of property, and the Court finds for 
pre-emption. the plaintiff, if the amount of purchase-money has 

not been paid into Court, the decree shall specify a day on or before which it 
shall be so paid, and shall declare that, on payment of such purchase-money, 
together with the costs (if any) decreed against him, the plaintiff shall obtain 
possession of the property, but that, if such money and costs are not so paid, 
the suit shall stand dismissed with costs. 

The decree of the Court of first instance in a suit to enforce a right of pre-emption 
directed that the sum which that Court had ascertained to be the purchase-money should 
be deposited within one month from the date of the decree. Plaintiff appealed, contend- 
ing that such sura was not the purchase-mone}’^. While the appeal was pending, the time 
fixed by the decree of the Court of first instance expired without any deposit having been 
made. The Appellate Court dismissed the appeal, fixing by its decree, of its own motion, 
a further time for the deposit. Held that the Appellate Court was competent to extend 
the time for making the deposit, and its action and order did not contravene the provision 
of Act X. of 1877, 8. 214.— Parshadi Lall v. Earn Dial, I. L. E., 2 All. 744. [Peb. 13, 
1880.] 

M SUED K and J to enforce a right of pre-emption in respect of property which he 
alleged K had sold to J. K denied that she had sold such property to J. J set up as a 
defence that M had waived his right of pre-emption. The Court of first instance dismiss- 
ed the suit on the ground that the alleged sale had not taken place. J appealed, making 
M and K respondents. The lower Appellate Court dismissed the appeal, also holding that 
the alleged sale had not taken place. J then appealed to the High Court, making K the 
respondent. Held that neither the appeal from the original decree in the suit, nor the 
appeal from the appellate decree therein, was admissible. Held also that the finding as te 
the alleged sale was one between the plaintiff and defendants in the suit, and not between 
the defendant-itondor and the defendant- vendee who were litigating, and would not bar 
adjudication of the matter in issue between them in a suit brought by the latter for the 
establishment of the sale.— Jumna 8ingh v. Kamar-un-nisa, I. L. E., 3 All. 162. [Aug. 
12 , 1880 .] - 
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The decFG© in a suit to enforce a right of pre-emption, dated the 12th Decembef 
1879, declared that the plaintiff should obtain possession of the property on payment 
of the purchase-money ‘‘ within thirty' days,’’ but that, if such money was not so paid# 
the suit sliould stand dismissed. The period specified in the decree for tlie iiaymcut of 
the purchase-money, the day on vvhicli the decree was made not being conij)uted, expired 
on the 11th January following. That day was a Sunday. Tlie plaintitt paid the jiurchase'* 
monej^ into Court on the next day, the 12th January. Held that, inasmuch us the day 
on w'hich the decree was made should not be taken into account in computing the period 
specified in the decree for the payment of the purchase- money, nor the last day of that 
period, that day being a Sunday, the plaintiff h.id complied with the condition imposed 
on him b^"^ the decree. Kemble. — That, if the jdaintiff’ had actually lailed to deposit the 
purchase-iuone}' within thirty days as directed by the .decree, Ins suit would have been 
liable to be dismbssed, as he could not have claimed to have such period computed Iroiu 
the date the decree became final. — Dabi Jlin liai v. Muhammad All, 1. h. it., J All. 850. 
[June 14, 1881. J 

The plaintiff in a suit to enforce a right of pre-emption obtained a decree to the 
effect mentioned in s. 214 of tlic Civil Trocedure Code. On payment by him of tho 
purchase-money into Court, the defendants objecLed, in the exeeuUon-dcpartment, to such 
payment on the ground that it had not been made viilhin time. 'I'iie Court which made 
the decree disallowed the objection. The detendants appealed from the order disallowing 
the objection. They had previously appealed from tlie decree. Tlie A\)pellate Couit 
heard both appeals together, and, holding that the i)Urciiase-money had not been paid into 
Court within time, reversed the decree, and allowed the objection. The plaintifi prefer- 
red a second appeal to the High Court trom the Appellate Court's decree, winch wa» 
admitted. He also preferred an appeal from tiie a]>pellate order allowing the objection, 
but this appeal was rejected as being beyond time, and such order became final. Held 
that, ina-Miiuch us the quesUon wiiether the plaintiff had jaiid the purchase-money into 
Court vvitinu time w'as not one relating to the execution of the decree within t-he meaning 
of s. 244 of the Civil Procedure Code, but was one which should be uecided m the suit ' 
itself, and therefore the proceedings in the execution-dc})urtment touching that question 
were ill-founded, such order was not a bar to the iieanng of the second aj»peal preferred 
by the tdaiutitt'. — Muhammad All v. Hebi i)iu Itai, i. L. 1C, 4 xVll. 420. [May 5, 


The decree in a suit to enforce a right of pre-emption directed, in accordance with 
the provisions of s. 214 of the Civil Procedure Code, that the jilaintiff' should obtain 
possession of tho i)ropcriy and recover costs of the suit from the deleiidaiits (vendor and 
vendee) on payment of tlie purchase-moiie^> within a fixed time, but that, on default of 
such payment, liie suit should slaiid dismissed. The plainlitl deposited within time the 
pu^cha^e-money w ith the e\eei>tion of a sum ie^s than the amount of costs awarded to 
him. He subse(.jueutly ap})lied for delivery of po.'^se.ssiun oi tlie juoperty in execution of 
the decree and lor the recovery ol the costs awarded to lum, deuucting from such costs 
the unpaid portion of the puieliase-money. appl^ ing, liy analogy of s.s. 221 and 

247 of the Civil Procedure (Jude, the equitable doctriue ol set-off, tliat the plaintiff wa.s 
entitled, when depo.siting the purehase-money under the decree, to deduct therefrom the 
sum the decree awarded to him a.s costs, and that, therefore, the decree did not become 
null and void by reason that he iiad not deposited the full amount of the purchase-money 
within time. Hegumburee Habee v. itshan Ciiunder feein (9 W . li. 23U), J ugo Mohuii 
Bukshee r. booreiidro Isalli Ito} Chowdhry (3 VV. It. loG), and linjnath Hass v. J uggar- 
nath Ha.ss (1. L, U., 4 Cal. 742), referred to. — l.sbn v. Gopal iSaran, i. L. it., 6 All. 351 
[May 19, 1884.j 


216- When tlie suit is for the dissolution of a partnership, the Court, 
Suit for dissolution of part- before making its decree, may pass an order fixing 
nershij). tlfe day on which the partnershhip shall stand 

dissolved, and directing such accounts to be taken and other acts to be done 
as it thinks tit. 


In a suit for an account of partnership- transactions, the Subordinate Judge, in whose 
Court the suit was inMituleu, irumed certain issues wnth the object of ascertaiuiug who 
managed the business; with wiiom the partnership-property was; whether the defendants 
ought lo account ; what was the capital, and what the expenditure and profits of the firm; 
and, alter taking evidence on liiose points, dismissed the suit. Meld thi^; the 8ubordiuate 
Judge should have tolloweu the course | oiulcd out m forms 332 and 133 of sell. 4 of 
the Civil Pruceduie Code, and at the first nearing should have determined whether there 
had been u paitneri^hip ; what were its conditions; was it dissolved, or ought it to 
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dissolved ; and who were the parties interested, and in what shares ; and, upon determin- 

these questions, should have directed accounts to be taken ; and, after the accounts 
-had been taken, should have made a final decree. Meld also that the suit should notha\ne 
been instituted in the Court of the Subordinate Jud^^e, and the oa.se was transferred to 
the Court of the District Jud^j^e. The jilaint in a ])artiiership-suit ought to be framed on 
the lines of form 113 in sch. 4 of the Code, and the accounts should be taken as prayed 
in that form. Under ordinary circumstances, the costs of a partnership-suit should bo 
paid out of the assets of the partnership, or, in default of assets, by the partners in pro- 
portion to their respective shares, unless an^'^ liartnor denies the fact of a partnership, or 
opposes obstacles to the taking of the accounts, and so renders a suit necessary, when he 
is usually made to pay the costs up to the hearing.— Ham Chunder Shaha v. Manick 
Chunder Banikya, I. L. H., 7 Cal. 428. [May 30, 1881.] 

T, B, R, and W, the owners of a <iertain estate in equal shares, in 1863 entered into 
a partnership “ for the cultivation of tea and other }>roducts ” upon such estate. In 
1864, H, E, and I, joined the firm. In 1870 H died ; and in 1871 T purchased his share 
and those of E and I, and in 1873 of R. In 1875, T gave the Delhi and London Bank a 
mortgage on such estate as setmrity for the repayment of money which he had borrowed 
from the Bank ostensibly for the purposes of the estate. The Bank obtained a decree 
against him personally for the money, in execution of which his rights and interests in 
the estate were put up for sale on the 20th June 1877, and were purchased by the Bank, 
which obtained possession of the estate in August 1877. In August 1879, B and W’s 
executor sued T and the Bank, claiming a declaration that they were or had been partners 
with T in the estate ; that if the partnership should be held to be subsisting, it might be 
dissolved, or that, if it had ceased to exist, the date of its termination might be fixed ; 
and that, in either event, a liquidator might be appointed to take an account, and, after 
realizing assets and discharging liabilities, might be ordered to pay thorn each one-third 
of such balance as remained. The suit was iihstitutod in the Court of a District Judge, 
lie transferred it to the Court of a Subordinate Judge. The High Court subsequently 
transferred it to its own file. Meld that the suit was not one falling within the purview 
of s. 265 of the Contract Act; but assuming that it was such a suit, and the Subordinate 
Judge had no jurisdiction, the High Court was nevertheless competent to transfer it. 
That the Bank, as T’s representative by purchase, had been properly joined as a defendant 
in the suit. That the jieriod of limitation applicable to the suit was that provided in art. 
120, and not art. 106, Act XV. of 1877; hut that in either case the suit was within time, 
as the partnership was dissolved, and conseijuently time began to run, not from the death 
of H, or the purchases by T of his share or those of E and 1 in 1871, or of R in 1873, 
hut in August 1877, when the defendant Bank took possession of the partnership-property. 
That, as the effect of tlie jiurchases by T in 1871 and 1873 was to relieve the estates of 
H, E and ], and R, of all past and future liabilities of the partnership, in respect of 
which B and W still continued as liable as T, and to which they would have to contribute 
to discharge, such purchases should he regarded and treated as made on behalf of the 
partnership, and therefore, at the time of the execution of the mortgage of the estate, B, 
W, and T, wore interested in the estate to the extent of one-third each. That, although 
T was not authorized, either actually or im])liedly, by B and W to mortgage the estate, 
and the mortgage therefore was not binding on them, yet as they allowed him to conduct 
the business of the estate in such a manner as to make it appear that the control and 
management of it rested with him, and he was, for all ordinary business-purposes, their 
representative, B and W wore bound, in any accounting that might take place, to recoup 
the defendant Bank for such advances as were made to T for the necessary purposes of 
the estate, in the same proportion us they must discharge debts due to other creditors. 
That T was entitled to be reimbursed such moneys of his own as ho had expended within 
the legitimate scope and for the proper purposes of the partnership as originally contem- 
plated by the parties. Directions to the liquidator appointed how to proceed. — Harrisou 
«?..Delhi aud London Bunk, I. L. R., 4 All. 437. [April 20, 1882.] 

A SUIT for dissolution of a partnership, taking the aooounts of the firm, and a 
declaration of the plaintiff’s right to a certain share in the debts due to the firm, was, 
with reference to the value of the subject-matter of the suit, instituted in the Court of 
a Munsif. The matters in difference in the suit were eventually referred to arbitration 
under chap, xxxvii. of the Code of Civil Procedure, and an award was given deolarini^ 
the plaintiff entitled to recover a certain sum from the defendant. Judgment and a 
decree were given in aooordanoe with the award. Held that the award, notwithstanding 
question whether the suit was ooguizable in the Munsif’s Court, was entertaiuable, 
Bhagirath v. Ram Ghulara (I. L. R., 4 All. 283) referred to. Meld also that the suit 
was not an application of the nature mentioned iu s. 256 of the Contract Act, 1872, but 
a suit of the nature mentioned in s, 215 of the Civil Procedure Code, and was, therefore. 
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not tiogBi^able in the District Coart, but in the Court of the Munsif. Prosed Doss 
Mullick V. Russiok lall Mulliok (I. L. E., 7 Cal. 167), and Ram Chunder Shaha «. Manick 
Chumder Banikya (I. L. B., 7 Cal. 438), dissented from. — Kalian Das e. Ganga Sahai, 1. 
li. E., 5 All. 800. [April 1, 1883.] 

2I6A. When a suit is for an account of pecuniary transactions between 
Suit for account between a principal and agent, and in all other suits not 
principal and agent. hereinbefore provided for, where it is necessary, in 

order to ascertain the amount of money due to or from any party, that an 
account should be taken, the Court shall, before making its decree, pass an 
order directing such accounts to be taken as it thinks fit. 

216. If the defendant has set-off the amount of a debt against the claim 
Decree when set-off is al- of the plaintiff, and such set-off has been allowed, 
lowed. the decree shall state what amount is due to the 

plaintiff and what amount (if any) is due to the defendant, and shall be for 
the recovery of any sum which appears to be due to either party. 

The decree of the Court with respect to any sura awarded to the defend- 
Effect ofdecroeastosum ant shall have the same effect, and be subject to the 
awarded to defendant. same rules in respect of appeal or otherwise, as if 
such sum had been claimed by. the defendant in a separate suit against the 
plaintiff. 

Application for execution of a decree was made on the fOth November 1869, and 
on the 27th November 1869, notice issued under s. 216 of the Civil Procedure Code. 
Again on the 4th February 1873, application was made for execution, and notice was 
issued ou the 19th February 1873, under s. 216. A subsequent application for execution 
was made on the 31st August 1874, and the order for notice to issue, under s. 216, was 
made on tlie same day. The question raised in appeal against the order to issue execution 
was whether the plaintiff’s right to executiou was barred, and had been so when the appli- 
cation, dated 33st August 3874, for execution, was made. Reid on appeal by the High 
Court (Kernaii and Kindershy, J J.) that as the application for execution on the 4th. 
F"' ‘uary 1873, being more than three years after the date of issuing the last prior notice 
r s 216, VIZ, 27th November 1869, was late, under art. 167, para. 6, Act IX. of 
execution w'as barred by limitation at and before the date of that application, and 
diis bar w^as not removed by the circumstance that the judgment-debtor had allowed 
.xiQ service of the uotice on him in February 1873 to pass unchallenged. Raja Chilioany 
f). Rajavulu Naidu (5 Mad. II. C. R. 100) distinguished. Held also (following Chuuder 
Coomar Roy v. Bhogobutty Prosoimo Roy (1, L. R., 3 Cal. 235) that “ applications to 
enforce a decree ” in para. 4 of art. 167, Act JX. of 1871, mean “ applications under s. 212 
or otherwise by which proceedings in execution arc commeucod, and not applications of 
an incidental kind made during the pendency of such proceedings.”— Prabhacara Row v. 
Potannath, I. L. R., 2 Mad. 1. [July 29, 1878.] 

Certified copies of jndg- 217. Certified copies of the judgment and 
ment and decree to be fur- decree shall be furnished to the parties on applica* 

tion to the Court, and at their expense. 

CHAPTER XVIII. 

Of Costs. 

218. When disposing of any application under this Code, the Court may 

Costs of applications. 8*'^® «««•» appHcation, 

or may reserve the consideration of such costs for 

any future stage of the proceedings. 

210. The judgment shall direct by whom the costs of each party are 
Judgment to direct by to be paid, whether by himself or by any other 
whom costs to be paid. party to the suit, and whether in whole or in what 

part or proportion. 
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Secs. 220 , 221 .] 


If the Official Assignee defends a suit, he is liable, in the event of failure, to ^e order- 
ed to pay the plaintiff^s costs in the same way as any other defendant ; and if the estate 
be insufficient to pay the costs, he will have to bear them personally. It is for him to 
protect himself by getting a guarantee of indemnity from the parties who set him in mo- 
tion. — Bevis (James) v. Turner (C. A.), I. li. B., 7 Bom. 484. [Sep. 4, 1883.] 


220. The Court shall have full power to give and apportion costs of 

_ e n i. X ^ every application and suit in any manner it thinks 
Power of Court a, to costs. jurisdiction 

to try the case is no bar to the exercise of such power : 

Provided that, if the Court directs that the costs of any application or 
suit shall not follow the event, the Court shall state its reasons in writing. 

Every order relating to costs made under this Code, and not forming^ 
part of a decree, may be executed as if it were a decree for money. 


In February 1884, the High Court dismissed an application by a Muhammadan 
parda-nashin lady under s. 592 of the Civil Procedure Code for leave to appeal as a 
pauper from a decree passed in September 1882, on the ground that it was barred by 
limitation. On the l(>th August 1884, an order was passed allowing an application which 
had been made for review of tlie said order to stand over pending the decision of a con- 
nected case which had been remanded for re-trial under s. 562 of the Code. On the 
24th April 1885, the connected case having then been decided, the application for review 
was heard and dismissed. On the 18th June 1885, an order was passed ea? by 

Petheram, C.J., allowing the applicant, under s. 5 of the Limitation Act (XV. of 1877), 
to file an appeal on full stamp paper, and she thereupon, having borrowed money on onerous 
conditions to defray the necessary institution-foes, presented her appeal, which was ad- 
mitted provisionally by a single Judge. Held by Tyrrell, J. (Mahmood, J., dissenting) 
that the appellant had made out a sullicieut case for the exercise of the Court’s discretion 
under s. 6 of the Limitation Act, and that the Court should proceed to the trial of her 
appeal. Held by Mahmood, that the ex-parte order of the 18th June 1885 was one 
which the Civil Procedure Code nowhere allowed and was ulira vires, and that the Bench 
before which the appeal came for hearing was competent to determine whether the order 
admitting the appeal should stand or bo sot aside. Hubey Sahai v. Ganoshi Lai (I. L. B., 1 
All. 34) referred to. Meld also by Mahmood, J. (Tyrrell, J., dissenting), that the cir- 
cumstances were such as to require the Court to set aside the order admitting the appeal 
and to dismiss the appeal as barred by limitation, inasmuch as it was presented more than 
two years beyond time, and neither the facts that the main reason why it was presented so 
late was that the appellant was awaiting the result of the connected case, and that the ap- 
pellant was a pauper and a parda-nasJdn lady, nor the orders of the 16th August 1884, 
and the 18th June 1885, constituted sufficient cause ” for an extension of the limitation 
period within the meaning of s. 5 of the Limitation Act. Moshullah v. Ahmedullah (L 
L. E., 13 Cal. 78) and Mangu Lai v. Kandhai Lai (I. L. B., 8 All. 475) referred to. 
Held further by Mahmood, J., that although, hut for the erroneous order of the 18th June 
1885, the appellant would neither have borrowed the money required to defray the institu- 
tion-fees nor preferred the appeal, and this was a circumstance to be considered in the 
exercise of the discretional^ power conferred by s. 220 of the Code, it could not be said 
that the error of a Court of Justice which leads a party to initiate proceedings against 
another is sufficient to exonerate the losing party from paying the costs incurred by the 
opposite party, and that the appeal should therefore be dismissed with costs. — Ilusaini Bo- 
gam V, Collector of Muzaffarnagar, I. L. B., 9 All, 11. [July 13, 1886.] 

221. The Court may direct that the costs payable to one party by another 

Costs may be set-eff set-off against a sum which is admitted or 

against sum admitted or is found in the suit to be due from the former to 
found to be due. latter. 


The decree in a redemption-suit directed the plaintiff (the mortgagor) to pay the 
mortgage-money and interest to the defendant, and directed the defendant to pay the 
plaintiff the costs of the suit. Held that the plaintiff was entitled to set-off the amount 
of his taxed costs against the mortgage-money which he was liable to pay under the decree, 
notwithstanding any claim that the defendant’s attorney might have against the defendant 
in respect of the defendant’s costs of suit.— Briinath Dass v, Juggernath Hass. I, L. B. 
4 Cal. 742. [Mar. 26, 1879,] 
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EXECUTION OF DECREES. [Secs, 222, 223. 

222 . The Court may give interest on costs at any rate not exceeding 

Interest on costs. P«‘‘ "(i, and may direct that costs. 

Payment of costs out of with or without interest, be paid out of, or charged 
subject-matter. upon, the subject-raatter of the suit 

On the 21 st August 1876, certain immoveable property belonging to M was put up 
for sale, aud was purchased by B. On the 20th April 1877, such .sale was set aside under 
8. 256 of Act VIII. of 1859, on the ground that the order attaching such property and the 
notifications of sale had not, as required by s. 222, been signed by the Court executing 
the decree, but by the munsarim of the Court. On the 27th June 1877, M conveyed 
such property to H, who purchased it bond fide, and for value, and satisfied the iiumra- 
hrances existing thereon. On the 15th April 1878, R sued H and M to have the order 
setting aside such sale set aside, and to have such sale confirmed in his favour, on the 
ground that it had been improperly set aside under s. 256 of Act VI It. of 1859, the judg- 
ment-debtor not having been prejudiced by the irregularities in respect wliereof such sale 
had been set aside. Held (by Oldfield, J ) tlvat all hough such sale might have l>een im- 
properly set aside, yet inasmuch as the order of atta(!hineiiit and the notifications of sale 
could have no legal olfect, having been signed by the mmisariin of the Court executing the 
decree, and not by the Court, as required by s. 222 of A(d, VI II. of 1859, and inasmuch 
as it would be inequitable, after the incumbraneos oii such pro])er1y laid been satisfied and 
the state of things changed, to allow R, after standing hy for a year, and permitting deal- 
ings with the property, to come in and take advantage of the (‘hango of circiitn‘<tane*cs, and 
obtain a property become much more valuable at the pri(je he originally offered, R ought 
not to obtain the relief which he sought. Held (by Straight, J.) that the fact that the 
Court executing the decree had not signed the order of attachment and the notifif^itions 
of sale vitiated the proceedings in execution ah inifiu, arul rendered the sale which R de- 
sired to have confirmed void, and R’s suit therefore failed, and had properly been dismiss- 
ed.— Ram Dial V. Mahtab Singh, I. L. R., 3 All. 701. [April 26, 1881.] 

A SUCCESSFUL appellant in an appeal to the High Court applied, in execution of his 
decree, for a refund of a sum of money which he had ]>aid to the rosiiondent, by way of 
costs with interest thereon, in execution of the lower Court’s decree. He further applied 
for interest on the refund claimed at the rate of Rs. 6 per (;ont. per annum. I’he respond- 
ent objected to paying interest on the refund. Held that the apj»ellant was entitled to the 
interest claimed on the refund of costs. Forester r. SeiTotary of State for India in ('Ouncil 
(I. L. R., 3 Cal. 161) referred to.— Ram Sahai r. Bank of Bengal, 1. L. R., 8 All. 262. 
[April 28, 1886.] 


CHAPTER XTX. 

Of the Execution op Decrees. 

A, — Of the Court by which Dccaum ni%y be exemted. 

223 . A decree may be executed either by the Court which passed it, 
Court by which decree may or by the Court to which it is sent for execution 
be executed. under the provisions hereinafter contained. 

The Court which passed a decree may, on the application of the decree- 
holder, send it for execution to another Court — 

(a) if the person against whom the decree is passed actually and volun- 
tarily resides, or carries on business, or pc^rsonally works for gain, within the 
local limits of the jurisdiction of such other Court, or 

(i) if such person has not property within the local limits of the juris- 
diction of the Court which passed the decree sutiicient to satisfy such decree, 
and has property within the local limits of the jurisdiction of such other 
Court, or 

(c) if the decree directs the sale of immoveable property situate outside 
the local limits of the jurisdiction of the Court which passed it, or 

(ti) if the Court which passed the decree considers, for any other reason, 
■which it shall record in writing, that the decree should be executed by such 
other Court. 
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The Court which passed a decree may, of its own motion, send it for 
execution to any Court subordinate thereto. 

The Court to which a decree is sent under tliis section for execution 
shall certify to the Court which passed it the fact of such execution, or, 
where the former Court fails to execute the same, the circumstances attend- 
ing such failure. 

If the decree has been passed in a case cognizable by a Court of Bitjall 
Causes, and the Court which passed it wishes it to be (executed in Calcutta, 
Madras, Bombay, or Rangoon, such Court may 8(md to the Court of {j^mall 
Causes in Calcutta, Madras, Bombay, or Rangoon, as the case may be, the 
copies and certificate respectively mentioned in clauses (a), (6), and (c) of 
section 224 ; and such Court of Sfnall Causes shall thereupon execute the 
decree as if it had been passed by itself. 

If the Court to which a decree is to be sent for execution is situate with- 
in the same district as the Court which passed such decree, such Court shall 
send the same directly to the former Court. But, if the Court to which the 
decree is to be sent for execution is situate in a different district, the Court 
which passed it shall send it to the District Court of the district in which 
the decree is to l>e executed. 

Small Cause Courts iu the mufassal are not at libert^^ to oxec^uto dooroes ai^'^riinst 
moveable property beyond their local jurisdiction. — Munsuk Masiindas i\ Shiviirain l>evi 
Siji^^U, I. L. It., 2 Boin. 5d2. [Jan. 31, 1878.] 

Pj?ii Gaiith, C..f. — S 61-0 of the Civil Pro(‘edure Code, as amended by A(?t XII. 
of 1879, wlii(di ex[daiiis the ineaninj,^ of the ex{)ression, the “ Court which passed 
the decree,” does not exclude the Court which ori^^’inally passed the decree us being 
a Court, iu wbi<di an application for execution slmU be made, but merely in(dude« 
anotlier Court. When, therefore, a Court wdiioh has passed a devree has ceased to 
have jurisdiction to exe(;ute it, the application for execution may be made either to 
tint Court, altliouL,di it has ceased to have jurisdiction to execute the decree, or to 
t;h(‘ Court which (if tlie suit wlierein the dccTee was ])asse<l were ii^stituled at the 
time of making applic*ation to execute it) would have jurisdiction to try the suit. 
Per Field, J. — A Court does not cease to bo “the Court which pas'sed the d.^TCH)’* 
merely by reason that the head-(j[uarters of such Court are removed to another place, 
or merely because the local limits of the jurisdiction of su(di Court are altered. An ap- 
plication for the transfer of a decree under the j)rovisions of s, 223 and tlie following 
section of Act X of 1877 is a step in aid of the execution of tlie decree within the metin- 
iiig of cl. 4, art. 179, s(th. 2 of Act XV. of 1877. — Latchman Pundeh y. Maddan Moliun 
Shye, I. L. 11., 6 Cal. 513. [Dec. 10, 1880.] 

Whethek a decree for rent, under Act X. of 1850, made in one distri(du (rtiu be 
transferred to another for execution, is a question which tlio High Court can decide in the 
exercise of its ‘^superintendence over all Courts subjei^t to its apjiell'.UiO jurisdiction,’* 
under 24 and 25 Vic., (;. 101, s. 15. Decrees for rent made by the f’ollector under s. 23 
of Act X. of 1859 can l)e executed by a Civil Court to which they may be transferred under 
the sections of the Code of Civil Procedure relating to “ tlie exeemt-ion of a decree out of 
the jurisdiction of the Court by which it was passed.” — Nihnoni 8ingh Deo r. Taranath 
Mukerjee, I. I>. R., 9 Cal. 295. [May 18, 1882.] 

The holders of a decree,, made in 1808, against K and certain other persons jointly, 
applied to recover mesne-profits in execution thereof. K paid the decreediidders the 
mesne-profits claimed, and then sued his (jo- judgment-debtors for contribution, atid in 
1878 obtained a decree against them. Subseriaontly the holders of the decree of 1860 
again applied to recover mesne-profits in execut ion thereof, and in the jiroccedings which 
followed it was decided that mesne-profits were not recoverable under the decree. After 
this K’s representatives applied for executioi» of the decree of 1878. The lovrer Courts 
refused to execute the decree on the ground that, as under the decree of 18GG, on which 
the de(irG0 of 1878 was based, mense-profits were not recovenible, it would not be equita- 
ble to allow a decree for contribution passed on a contrary supposition to be executed. 
JTc/d that the lower Courts were not (iompetont to go behind the decree of 1878, but must 
doll with it as it stood. — Ramphal Rai v. Ram Bam Rai, 1. L. R., 5 All. 53. [July 17, 
1882.] 
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plaintiff in a suit for money obtained a decree against all the defendants exceptr 
P, and among them K. On appeal the Court of first appeal gave them a decree against- 
P. In execution of this decree they attached, and were paid, as belonging to Pi certain 
money deposited in the Oovernraent Treasury in iC’s name. On appeal by P the Court 
of second appeal reversed this decree, and restored the decree of the first Court dismiss- 
ing the suit as regards P. P thereupon applied in execution of his decree for a refund of 
the money. The plaintiffs objected on the ground that the money belonged to K. Held^ 
that the Court executing P’s decree was not competent to decide the question whether tho 
money belonged to P or to K., such question not being one between P and them only, but 
involving and raising a question of title between him and K as to their conflicting claims, 
inter ee, to the money. — Pusai v. Mahadeo Prasad, I. L. B., 6 All. 12. [July 2, 1883.] 

The Courts of Subordinate Judges invested with the jurisdiction of a Judge of » 
Small Cause Court under s. 28 of Act XIV. of 1869 does net thereby become Courts of 
Small Causes constituted under Act XI. of 1865.” They merely exercise a similar juris- 
diction, This makes their decisions final in the cases to which the jurisdiction extends, 
but it does not imply that the variations of procedure prescribed expressly for the Courts- 
constituted under Act XI. of 1865 are applicable to Courts constituted under a different 
Act and subject to different conditions. The Court of a Subordinate Judge exercising^ 
Small Cause Court powers is, under s. 5 of the Code of Civil Procedure (Act XIV. of 
1882), one of the “ other Courts exercising jurisdiction of a Court of Small Causes,” and, 
as such, its procedure is governed by the Civil Procedure Code without the variations 
provided by Act XI. of 1865. Under s. 223 {d) of the Civil Procedure Code the Court 
which has passed a decree in its Small Cause Court jurisdiction ma3% for any good reason 
to be recorded in writing, transfer its decree to the other branch of the same Court, as it 
might to a different Court, for execution, without requiring a certifif^ite under s. 20 of 
Act XI. of 1865. For this purpose the two branches or sides of the Subordinate Judge’* 
Court may be regarded as different Courts.— Bhagvan Uayalji v. Balu, I. L. R., 8 Bom, 
230. [Dec, 7, 1883.] 

Although by the Madras Civil Courts’ Act, 1871, the ordinary jurisdiction of Mun- 
sifs is limited in suits and applications of a civil nature to those in whic^h the subject-mat- 
ter does not exceed in value Rs. 2,500, s. 223 of the Code of Civil Procedure gives jurisdic- 
tion to a Munsifs Court to execute a decree in a suit beyond its juri.sdiction which has 
been transferred to it for execution by a District Court. — Narasayya v. Venkatakrish- 
iiayya, I. L. R., 7 Mad. 397. [Feb. 22, 1884.] 

A MUTA8SAL Court of Small Causes must adopt the machinery of s. 223 of the Civil 
Procedure Code in all cases where execution is sought against persons or property outside 
its local jurisdiction. Such a Court, therefore, cannot attach the salary of a public officer 
where the same is disbursed outside its local jurisdiction. Hossein Ally v. Ashotosh Gan- 
goolly (3 C. L. B. 30) followed. — Parbati Gharan v. Panchanand, I. L. R., 6 All. 243, 
[Feb. 29, 1884.] 

The Court of a Subordinate Judge and that of a District Miinsif had jurisdiction 
over certain immoveable propert}". A small-cause decree of the former Court having been 
sent by the Subordinate Judge to the Court of the District Miin.sif for execution against 
the said property under the provisions of s. 20 of Act XI. of 1865, the applicjition for 
execution was rejected by the Munsif on the ground that this procedure was illegal. Held 
that 8. 20 of Act XI. of 1865 was not modified by s. 223 of the Code of Civil Procedure, 
and that the Munsifs Court was, therefore, bound to execute the decree. — Kahdnar^m^ v, 
Banga, I. L. R., 8 Mad. 8. [Oct. 16, 1884.] 

The plaintiff, having obtained a money-decree against H and others in a suit in the 
Subordinate Judge’s Court at Dhulia, applied for execution by attachment and sale of 
their immoveable property. That property was accordingly sold, but before the realization 
of the assets the defendant, who also had obtained a money-decree against the same judg- 
ment-debtors in the same Court in its'' small-cause jurisdiction, applied for the execution 
of his decree by attachment and sale of the immoveable property, which had already been 
attached at the instance of the plaintiff. The Court, under s. 295 of the Civil Procedure 
Code (Act XIV. of 1882), rateably distributed the proceeds of the sale between the 
plaintiff and the defendant. The plaintiff now brought this suit in the sraall-cause 
jurisdiction of the Subordinate Judge’s Court at Dhulia to recover from the defendant 
the amount paid to him, alleging that it had been illegally paid, as the procedure laid 
down in s. 223 of the Code had not been followed. B'eld that a Subordinate Judge 
invested with Small Cause Court powers has generally to follow the procedure prescribed 
in the Code of Civil Procedure. This governs his proceedings both in trial and execution, 
whether the suit is a small-cause or not. If the two jurisdictions assigned to the Subor- 
dinate Judge’s Court and to the Subordinate Judge personally are locally co-extensive. 
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there is no distinction of sides or branches. But where, as in some cases, the ordinary 
jurisdiction is wider locally than the small-cause jurisdiction, the Courtis, in that part 
of its territory which lies outside the Small Cause Court jurisdiction, to be regarded as 
^ separate Court, so far, that a decree in a small-cause should not generally be executed 04 
property beyond the small-cause jurisdiction without a transfer, t. e. a dealing? with the 
execution as in a suit tried in the usual way, for reasons to be recorded in writing. ^ As 
all is done by the same Judge, a suggestion and an order recorded in the case are sufldoient 
without a formal transmission as to a distant Court. — DharamdSs Santidis tJ. Vtoan 
Govind, I. L. E., 9 Bom. 237. [Dec. 23, 1884.] 

A DECREE was passed on the 20th February 1878 by the Munsif of M. In November 
3878, it was, in accordance with the provisions of s. 223 of the Civil Procedure Code, trans- 
ferred to the Munsif of J. On the 21st January 1879, an application for execution of 
the decree was made to the Munsif of J, who thereupon issued an order for the attach- 
ment of some immoveable property belonging to the judgment-debtor, and also for the 
attachment of three decrees standing in his Court in favour of the judgment-debtor 
•against other persons. On the 18th March 1882, the decree-holder applied to the Munsif 
of J to execute one of these decrees in bis behalf, and he further asked that whatever 
might be realized in such execution should go to the account of the decree which had been 
transferred, and which was being executed. Held thal the application of the 18th March 
1882 w^as perfectly legal, and such a proceeding as could keep alive the decree of the 20th 
Pebruary 1878, and that a subsequent application for execution, dated the 12th April 
3883, w’ag therefore not barred by limitation. An a])plication to execute an attached 
decree is a “ stop in aid of execution ” of the original decree within the meaning of art. 
179 , sch. 2, of the ILimitation Act, inasmuch as its object is to obtain money in order to 
pay off the judgment-debtor.— Lachman Thondi Earn, I. L. E., 7 All. 38k [Feb. 25, 
1885.] 

On the 4th of March 1884, a decree-holder applied to the Court of the Subordinate 
Judge of Moorshedabad (where the decree was passed) for transfer of the decree to the Dis- 
trict Court of Beerbhoom for execution. The transfer was made, and, on application by the 
decree-holder, the judgment-debtor’s properties in Beer])hoom w^ere attached. Thereupon 
the judgment-debtor objected to the attachment, and obtained an order under s. 239 of the 
Code of Civil Procedure, staying the execution -proceedings. The judgment-debtor then 
applied to the Court of the Subordinate Judge at Moorshedabad objecting to the execu- 
tion of the decree on the ground that it w'as barred by limitation. The objection was 
overruled by the Subordinate Judge, and his decision was upheld on appeal to the District 
Judge. On second appeal to the High Court, held, that the Moorshedabad Court was 
competent to hear and determine the plea of limitation. Held also that the fact of the 
judgment-debtor’s not raising the plea of limitation in the Beerbhoom Court did not, 
under the circumstances, preclude him from relying on it in his subsequent application to 
the Court at Moorshedabad. — Sriharry Mundul v. Murari Chowdhry, I. L. E., 13 Cal. 
267. [July 2, 1886.] 


^ Procedure when Court de- 
sires that its own decree shall 
be executed by another Court. 


224. The Court sending a decree for execu- Extending to 

tion under section 223 shall send, Provincials. 

' C. Courts. 


(a) a copy of the decree ; 

(b) a certificate setting forth that satisfaction of the decree has not 
been obtained by execution within the jurisdiction of the Court by which it 
was passed, or, where the decree has been executed in part, the extent to 
which satisfaction has been obtained and what part of the decree remains 
unexecuted ; and 

(c) a copy of any order for the execution of the decree, and if no such 
order has been made, a certificate to that effect. 


The jurisdiction of a Court to which a decree has been transferred for execution is 
strictly limited to carrying out such execution. Such Court has no power to issue a 
certificate under ss. 285 and 286 of Act VIII. of 1859, transferring the decree, already 
transferred to it, to another Court for execution. The Court to which a decree has been 
properly transferrred for execution having struck the case off the file, a subsequent appli- 
cation for a further transfer of the case to another Court for execution should be made 
to the Court which originally passed the decree sought to be executed. Bagram v. Wise 
(1 B. L. R. 91) considered.— Shib Narain Shaha v. Bipin Behari Biswas, I. L, E., 3 Cal. 
[Jan. 10, 1878.J 
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Ik a suit for partition a compromise was entered into by all the parties except S, and 
a decree obtained on the terms thereof. In execution S was dispossessed, and presents a 
petition tx) the Court, objectiiiff that the decree was not bindin^^ on her. The petition 
was rejected. Held that the ohje<;tion raised by S ou^^ht to have been investigated under 
s. 244 of the Code of Civil Procedure, and that S was entitled to appeal against the 
order rejecting the petition.— Sankaravadivamm4l v. Kumarasamya, I. L. R., 8 Mad. 473, 
[April 25, 1885 J 

225- The Court to which a decree is so sent shall cause such copies and 

Court receiving copies of 

decree, &c., to Hie same with- of the decree or order for execution, or ot the 
out proof. copies thereof, or of the jurisdiction of the Court 

which passed it, unless the former Court, for any special reasons to be record- 
ed under the hand of the Jud^e, requires such proof. 


226> When such copies are so filed, the decree or order may, if the 

Execution of decree or or- ^ourt to which it is sent he the District Court, he 
der by Court to which it is executed hy such Court or by any subordinate 
^ut. Court which it directs to execute the same. 


227. If the Court to which the decree is sent for execution he a High 

Execution hy Hifth Court Court, the decree sliall he executed by such Court 
of decree transmitted by in the same maiiiKT as if it had been made by 
other Court. Court in the exercise of its ordinary original 

civil jurisdiction. 

228. The Court executing a decree sent to it under this chapter shall 
Powers of Court in execut- have the same powers in executing such decree as if 

ing tr.'insniittod decree. it have been passed by itself. All persons disobey- 

ing or obstructing the execution of the decree shall be punishable by such 
Appeal from orders in exo- Court in the same manner as if it had passed 
cuting such decrees. the decree. And its orders in executing such 

decre(‘ shall be subject to the same rules in respect of appeal as if the decree 
had been passed liy itself. 

WiiEinEU a decree for rent, under Act X. of 1859, made in one district, can bo trans- 
ferred to another for execution, is a question which the High Court can decide in the 
exorcise of its “ superintendence over all Courts subject to its appellate jurisdiction,’* 
under 21- and 25 Vic., c. 104, s. 15. Decrees for rent made by tbe Collector under s. 23 
of Act X. of 1859 can be executed by a Civil Court to wdiich they may be transferred 
under the sections of the Code of Civil Procedure relating to “ the execution of a decree 
out of the jurisdiction of the Court' by which it was passed.” — Nilmoni Singh Deo v. 
dVrauath Mukerjee, I. L. R., 9 Cal. 295. [May 18, 1882.] 

The powers which the foreign Court has, under s. 228 of the Civil Procedure Code, 
are confined to the execution of the decree, and the Court cannot question the propriety 
or correctness of the order directing execution, nor can it, with reference to s. 239 of the 
Code, stay execution except temporarily. Held^ therefore, where the drawers of a hundi, 
against whom the indorsee from the payee had obtained u decree on the hundi, objected 
in the Court to which the decree had been transmitted for execution that execution 
should not be allow'cd, because the payee had paid the amount of the hundi to the deiiree- 
holder, after the decree had been passed, and such Court refused to entertain the objection, 
that the order of the lower Appellate Court directing that the parties should be allowed to 
j^roduce evidence in regard io the alleged payment, and that, should the Court of first 
instance find that the decree-holder had received satisfaction to the full amount of the 
decree, the judgment-debtors should be ab.'^olved from all liability under the decree, could 
not he maintained.~Ram Lai v. Radhey Lai, I. L. E., 7 Alb 330. [Jan. 7, 1885.] 

A DEOEEE was passed on the 20th February 1878 by the Munsif of M. In November 
1878, it was, in atjcordance with the provisions of s. 223 of the Civil Procedure Code, trans- 
ferred to the Muiisif of J. On the2l8t January 1879, an application for execution of 
the decree was made to the Munsif of J, who thereupon issued an order for the attach- 
lueut of some immoveable property belonging to tbe judgment-debtor, aaid alao for 
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Jittachtoent of three decrees standing in his Court in favour of the judgment-debtor 
against other persons. On the 18th March 1882, the decree-holder applied to the Munsif 
of J to execute one of these decrees in his behalf, and he further a.sked that whatever 
might be realized in such execution should go to the account of the decree which had beer. 
transferred and which was being executed. Held that the application of the 18th March 
1882 was perfectly legal, and such a proceeding os could keep alive the decree of the 20th 
February 1878, and that a subsequent application for execution, dated the 12th April 
1883^ was therefore not barred by limitation. An application to execute an attached 
decree is a “ step in aid of execution ” of the original decree, within the meaniiig of art, 
179, sch. 2, of the Limitation Act, inasmuch as its object is to obtain money in order to 
pay off the judgment-debtor. — Lachmau v. Thoudi Ram, I, L. R., 7 All. 882. [Feb. 25, 


n 


229 > A decree of any Court; established by the authority of the Go- Extending to 
Decrees of Courts establish- vernor-General in CoiTncil in the territories of any Provincial S. 
cd by Government of India in Foreign Prince or State, which cannot be executed ^ 

Native States. within the jurisdiction of the Court by which it 

was made, may be executed in manner herein provided within the jurisdic- 
tion of any Court in British India. 

^ 2 fjl ^ — Qj Applkatim for ExecvZion. 


230 . When the holder of a decree desires to enforce it, he shall apply 

. to the Court which passed the decree or to the 

Application for execution. ^ ^ j • .ll* i i ti. 

oflacer (if any) appointed in this behalf, or if the 

decree has been sent under the provisions hereinbefore contained to another 

Court, then to such Court or to the proper officer thereof. 

The Court may, in its discretion, refuse execution at the same time 
against the person and property of the judgment-debtor. 

Where an application to execute a decree for the payment of money or 
delivery of other property has been made under this section and granted, no 
subsequent application to execute the same decree shall be granted after the 
expiration of twelve years from any of the following dates (namely) : — 

{a) the date of the decree sought to be enforced or of the decree (if any) 
on appeal affirming the same, or 

{b) where the decree or any subsequent order directs any payment of 
money, or the delivery of any property, to be made at a certain date — the 
date of the default in making the payment or delivering the property in 
respect of which the applicant seeks to enforce the decree. 

Nothing in this section shall prevent the Court from granting an appli- 
cation for execution of a decree after the expiration of the said term of 
twelve years, where the judgment-debtor has, by fraud or force, prevented 
the execution of the decree at some time within twelve years immediately 
before the date of the application. 

Notwithstanding anything heroin contained, proceeding may ba^^ken 
to enfor^ any decre^^within three after t^ pa^ng of this tJod^^n- 
less wheirlthe period prelscribed for takii^ sucly procee^qgs by the lawS| 
force immOTiately before tKe passing of thS^qd^ shall hav^S^red before tm 
completion of ^the said threX^ars. 


Ditto. 


An application, under Act VIII. of 1859, for execution of a decree, was rejected 
by the Judge on the ground that the judgment-creditor had withdrawn from the former 
application. This order was reversed on appeal, and the case was sent back for disposal on 
its merits. The Judge then held that Act X. of 1877, which had just come into force, 
applied, and, on the ground that the decree-holder had failed to get execution upon his 
former application, dismissed the petition. The Judge referred the case to the High 
Court upon the question whether he was, under the circumstances, at liberty to grant the 
application. Held that he was. The application should have been dealt with under the 
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law which was in force at the time execution wag sought. The effect of the proyisione of 
Act X. of 1877, s. 230, considered. — Byraddi Subbareddi f>. Dasappa Bau, I. L. B,, 1 Mad. 
403. [Oct. 2, 1878.] 

The words, “ the last preceding application,’' in Act X. of 1877, s. 230, cl. 3, mean 
an application under that section, and not an application under Act VIII. of IBSQ.-r-Ram 
Kishon V. Sedhii, I. L. B., 2 All. 275. [April 21, 1879.] 

The concluding clause of the same section refers to the question of limitation, and 
not that of due diligence — Sohan Lai Karim Bakhsh, I. L. B., 2 All. 281. [April 22^ 
1879.] 

The transferee of a decree applied, while an application by the original holder 
cf such decree to execute it was pending, to be allow^ed to execute it. The Court, 
in accordance with Act X. of 1877, s. 232, directed notice of the transferee’s applica* 
tion to be given to the transferor and the judgment-debtor. The transferee failed 
to pay the court-fee leviable for the issue of such notice, and the Court dismissed 
his application. The transferee subsequently made a second application to be allowed to 
execute the decree, ffeld that such application could not be rejected, with reference to 
«. 230, on the ground that due diligence had not been used on the former application to 
procure complete satisfaction of the decree, because such application had not been granted, 
a-nd, therefore, the question whether “on the last preceding application ” due diligence 
was used to procure such satisfaction did not arise. — Sadik Ali Khan v. Muhammad 
Husain Khan, I. L. B., 2 All. 384. [June 4, 1879.] 

No process can legally issue upon an application for the execution of a decree already 
barred by limitation, nor can an application made under such circumstances be a valid 
application, or one which, under the Act, w^ould give the execution-creditor a fresh period 
of limitation. Unless it can be shown that such was the express intention of the Legis- 
lature, none ef the provisions of the present Limitation Act (XV. of 1877) can be made 
applicable to any matter which, at the time when such Limitation Act came into force, 
had already become barred by the operation of the prior Limitation Act. — Shumbhoonath 
^ihaha v. Guruchurn Lahiri, I. L. 11., 6 Cal. 894. [April 29, 1880.] 

On the 1st June 1880, several decree-holders applied to the subordinate Civil Court 
of Pdmer for execution of their de(*roe. They hud Hiken out execution several times pre- 
viously — the dat/O of their last preceding application being 1st June 1877. The Subor- 
dinate Judge wa.*' of opinion that tlio applications wore barred under the lust clause of 
«. 230 of the Civil Procedure Code (Act X. of 1877). On his referring the cases to the 
High Court, held that the apY>lif*ations were not barred, inasmuch as the previous applica- 
tions for execution had not been made under s. 230 of Act X. of 1877, that Act not being 
n in force. — Auandrav Chimuji Avati v. Tliakarchand, I. L. B., 5 Bom. 245. [Sep. 
1880,J 


an application to execute a decree was made under s. 230 of the Code of Civil 
Procedure before the Amendment Act (XII. of 1879) came into force, but was not dis- 
posed of until after s. 230 was altered by that Act, held that the rule in Wright v. Hale 
(6 H. & N. 227) Hj)])lied, and that the Act, as amended, was the law to be applied. — Pap4 
Sastrial v. Anuntarama S^strial, I. L. B., 3 Mad. 98. [Dec. 15, 1880.] 

The plaintiff obtained a decree in 18G4. The first application for execution was made 
in September 1809 under s. 210 of the Civil Procedure Code (Act VIII. of 1859) ; and after 
notice to the defendant, as provided thcrciby, an order was made uuder that section for 
execution to issue. In September 1880, an application for execution was made under 
s. 230 of the Civil Procedure Code of 1877, which repealed Act VIII. of 1859. Meld that 
the order after notice had the effect of reviving the decree within the meaning of art. 180, 
ficfe. 2, Act XV. of 1877, and therefore the decree was not barred by the law of limitation. 
An order for execution under the Code, made after notice to show cause, has, on the 
original side of the Court, the same effect as an award of execution in pursuance of a writ 
of sciri facias had under the procedure of the Supreme Court — ?. e., it creates a revivor 
of the decree. The clause of s, 230 of Act X. of 1877, which prohibits a subsequent appli- 
cation for execution, only applies where the previous application has been made under 
that section, and not where such previous application has been made under Act VIII. of 
I8.'j9.— Ashootosh Butt tj. Boorga Churn Chatterjee, 1. L. B., 6 Cal. 604. [Deo. 2Q, 
1880,] 

Under the Civil Procedure Code (Act VIII. of 1859), an application to the Court 
ho continue the attachment of immoveable property, but to stay the sale of it, held to be a 
proceeding to keep in force the decree.—Ndkanna r. Bamsami, I. L. B., 2 Mad. 218, 
[Jan, 21, 1881.] 
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execution of a decree passed more than twelve years before the date of the Civil 
Procedure Code (Act X. of 1877), certain judgment-creditors applied for the attaohmeut 
and sale of certain specified property belonging to their jndt^nient-dcbtor, previous to tbo 
date on which the three years allowed for such execution under s. 230 would have expired. 
Subsequently, after the throe years had elapsed, they filed a fresh application, praying^ 
that certain other property of their judgment-debtor might be attached and sold in lion 
of that specified in their former application, and that the latter might be released. Held 
that execution of the decree was barred by limitation. Per Prinsep, J. — Under s. 230 
of the Civil Procedure Code, it was intended by the Legislature that a decree-holder, seek- 
ing to execute a decree passed more than twelve years before, should have one opportunity 
to execute that decree, and that, if he fails to satisfy it on that application, any further 
application becomes barred. — Sreenath Gooho v. Yusoof Khan, I. L. It., 7 Cal. 55G. 
[July 7, 1881.] 

On the 3rd Juno 1879, an application was made for execution of a decree passed in 
1836, and upon that application certain property was attached. On the 23rd October 
following, the proceedings were struck olf, an order, however, being made at the same 
time that the attachment should continue. On the 31st December 1880, the decree- 
holder applied that the property under attachment should bo sold. The preceding appli- 
cation for execution previous to that of 3rd June 1879 was made on the 8th August 
1877. It was objected that the proceedings upon the apjdications of the 31st December 

1880, and 3rd June 1879, were barred under s. 230 of the Code of Civil Procedure. HeJd 
that these proceedings were not barred, inasmuch as the previous application had not been 
made under s. 230 of the Code. Anandrav Cbimuji Avati v. Tlmkureband (I. L. K., 5 
Bom. 245) followed. Held also that the application of 3rd December 1880 could not be 
treated as a fresh application for oxe(;ution within the moaning of the 3rd paragraph of 
the section referred to. — Panaul Iluq v. Kishen Mun Dabee, 9 C. L. R. 297. [July 
8, 1881.] 

An application for execution of a decree, which was more than twelve years old, 
having been made on the 4th August 1880, under s. 230 of the Code of Civil Procedure, 
an order was made for the attachment of the moveable property of the judgment-debtor. 
No moveable property having been found, the Court was asked to attach his immoveable 
property, but, refusing to do so, struck off the proceedings. The application for exec-u* 
tion having been renewed on the 13th Se])tember 1880, it w as held that the former appli- 
cation for execution must bo treated as having been granted within the meaning of 8. 230 
of the Code, and, consequentl}^ that the further application was barred under that section, 
the decree being more than 12 years old — Afrannessa Chowdhurani v. Sharafutullah, 
9 C. L. R., 321. [Aug. 1, 1881.] 

The plaintiffs obtained a decree of the High Court of Bombay against the defendant 
on the 22nd Pebruary 1807. The defendant, after the passing of the decree against him, 
resided in Ahmedabad. In July, plaintiff assigned his decree to L, who in 1876 assigned 
it to M. Prom time to time M obtained orders for the exeimtion of the said decree, but 
was always unable to proceed to execution. The last order for execution made by the 
High Court was on the 4th Pebruary 1879. In April 1879, the decree was transmitted 
to the Court at Ahmedabad for execution, and that Court, in September 1879, issued a 
warrant of arrest against the defendant, against the order for wdiieh the defendant appeal- 
ed. The said order was confirmed by the High Court on 10th Pebruary 1880. In April 

1881, the defendant was in Bombay, and M, the decree-holder, obtained a summons call- 
ing on defendant to show cause why the decree should not be executed against him. On 
8rd May the summons was made absolute. The defendant appealed, and (', on tended that 
the application for execution was barred hy limitation under s. 230 of the Civil Proce- 
dure Code (Act X. 1877), which was to bo read with el. 180 of seh. 2 of tlie Limita- 
tion Act (XV. of 1877). Held that the application was not barred. Cl. 180 of the 
second schedule of the Limitation Act (XV. of 1877) was intended to be independent pf 
8. 230 of the Civil Procedure Code, and not to be in any way controlled by it . S. 230 
does not apply to deesrees made by the High Court.— May^lbhai Prembliai v. Tribhuvand^s 
Jagjivandas, I. L. R., 6 Bom. 258. [Aug. 6, 1881.] 

The date referred to in the last ])aragraph of s. 230 of the Civil Procedure Code (Act 
X. of 1877) as the date of “ the passing of” that Act held to be the 30th March 1877f 
the date when that Act received the assent of the Governor-General, and not the Ist 
October 1877, the date of the coming into force of that Act. — Damodard4s Haridds v, 
Uttamchand Saviachand, I. L. R., 7 Bom. 214. [Aug. 15, 1881.] 

Undbe s. 230 of Act X. of 1877, an application for execution is said to be ‘ granted,’ 
when it is made regularly and formally. The expression ‘ granted * is equivalent to the 
expressica ‘ admitted * as used in s. 245. Where, therefore, an application for execution 



166 


EXECUTION OF DECREES. [Siro. 230. 


under s. 230 of Act X. of 1877 is not ‘ granted/ a subsequent regular and formd 
application under the same section may be allowed if made within time. Pewan All 
V. Soroshibala Pabee, I. P* K., 8 Cal. 297 . [Nov. 2, 1881. J 

The parties to a decree presented a petition to the Court executing the decree, stating 
that it had been agreed between them that the amount of the decree should be paid by 
ten monthly instalments of Rs. 500 each. The Court made an order directing that such 
petition should be filed. Held that this order did not amount to one directing payment 
of money to be made at a certain date, which w^ould give a fresh period of limitation 
under s. 230 (b') of the Civil Procedure Code. — Bal Chand v. Baghunath Pas, I. L. R., 
4 All. 155. [Pec. 10, 1881.] 


Pee Innes, J.— The right to execute decrees having been curtailed by s. 230 of the 
Code of Civil Procedure, 1877, the provisions of the Limitation Act should be construed 
as far is possible so as to prevent the defeat of bond fide endeavours to secure the fruits 
of a decree once obtained. — Kunhi Mannan c. Seshagiri Bhakthan, I. L. R., 5 Mad. 141. 
[Mar. 6, 1882.] 

Where an application to execute a decree of 1862 was made under s. 230 of the 
Code of Civil Procedure, 1877, on the 14th of Pecember 1877, and a notice was issued to 
the judgment-debtor under s. 248, but no further steps were taken, held that a subse- 
quent application made within three years from that date was not affected by the twelve 
years’ rule, as the last preceding application had not been granted within the meaning of 
s, 230. — Chengaya v. Appas4mi, I. L. R., 6 Mad. 172. [Aug. 4, 1882.] 


Aftee a sale of land in execution of a decree, and before its confirmation, the judg- 
ment-debtor cannot object to the validity of the sale on the ground that the execution of 
the decree is barred by the provisions of s. 230 of the Code of Civil Procedure, 1877. — 
Gangathara v. Rathabai, I. L. R., 6 Mad. 237. [Aug. 24, 1882.] 


Ah order under s. 230 of Act X. of 1877 by a Court executing a decree refusing an 
application to execute it at the same time against the person and property of the judg- 
ment-debtor, being a decree ” under s. 2 of the Act, an appeal lies against such order, 
and the Appellate Court is bound to consider whether the lower Court has properly exer- 
cised the discretion vested in it by s, 230 of that Act. — Chena Peraaji v. Ghelabhai Nd- 
raudas, I. L. R., 7 Bom, 301. [Jan. 29, 1883.J 

A JUDGMENT-DEBTOR, who, though able to pay his judgment-debt, dishonestly 
evades payment for more than twelve years by eluding service of warrants and making 
applications to the Court (which had the effect for the time of staying execution), is 
guilty of fraud within the meaning of s. 230 of the Code of Civil Procedure. — Aimdmalai 
V. Rangasami, 1. L. R., 6 Mad. 365. [April 10, 1883.] 

The holder of a decree applied for execution under s. 230 of Act X. of 1877, and the 
application was granted. Within three years after the passing of Act XI V. of 1882, by 
w^hich Act X. of 1877 w'as repealed, he applied, for the first time, under s. 230 of the 
former Act, for execution of the decree. At the time this application w'as made more 
than twelve years had elapsed from the date of the decree. Held by Straight, Brodhurst, 
and Tyrrell, JJ., that the application might be granted, it being the first made under 
8. 230 of Act XIV. of 1882, and the first made after the expiration of twelve years from 
the date of the decree, and not being barred by the last paragraph of s. 230 of that Act, 
read in conjunction with the third paragraph of s. 230 of Act X. of 1877, the “ law in 
force ” mentioned in the last paragraph of s. 230 of Act XIV. of 1882 referring to the law 
of limitation in force at the time the Act was passed, and not to the third paragraph of 
s. 230 of Act X. of 1877. Held by Stuart, C.J., and Oldfield, J., that the application 
should not be granted, the effect of the last paragraph of s.230 of Act XIV. of 1882 being 
to bar any proceedings to enforce a decree under that Act which would have been barred 
under s. 230 of Act X. of 1877, if taken thereunder, on the ground that the period of 
twelve years had elapsed frem the dates specified in that section— -Musharruf Begam v. 
Ghalib Ali, I. L. R., 6 All. 189. [3an. 29, 1884 ] 

A DECREE was obtained on the 10th July 1858, and applications to execute it were made 
in June 1862 and January 1866. The last application prior to the coming into opera- 
tion of the Civil Procedure Code of 1877 was on the 10th January 1876. This proceeding 
was struck off. The decree-holder, on the 13th June 1879, again applied for execution : 
the decree was transferred to 8 for execution, where, on objection that it was more than 
twelve years old, and therefore barred by s. 230 of Act X. of 1877, the execution-proceed- 
ings were again struck off on the 17th January 1880. This order was appealed against, 
and eventually, on the 25th April 1881, the application was re-admitt-ed. In June 1881, 
9M application was made to the S Court for transfer of the case for execution to D, whiejj 
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was granted, and the case transferred ; but no steps having been taken by the decree- 
holder in the D Court, it was struck off by that Court on the 19th August 1881. On 
the 4th March 1882 (the judgmeut-debtor having died meanwhile) an application was 
made to the X) Court to restore the proceedings for execution against his representative. 
.Notices were issued, and the 2nd June was eventually fixed for the hearing. On that day 
no one was present on behalf of the decree-holder (whose pleader had died in the mean- 
time), and the case was again struck off. On the 11th July 1882, application was made 
to restore the proceedings, notices were issued, and a day fixed for hearing ; and 
after numerous adjournments the objections of the judgment-debtor were overruled on the 
6th March 1883, and execution of the decree granted. On appeal the J udge found that 
the execution -proceedings had been continuous throughout, and that there had been no 
unreasonable delay in the prosecution of the execution-proceedings. Held that execution 
of the decree was not barred by s. 230 of the Code of Civil Procedure. The rights of the 
parties to execution-proceedings are not affected in any way by the case being struck 
off” by the Court, there being no provision in the Civil Procedure Code for such a course. 
Baroda Soondari Dabia v. Pergusson (11 C. L. B. 17) followed. The only proper mode of 
dealing with a case, whether a regular suit or a miscellaneous proceeding, when the parties, 
do not appear, is to dismiss it. A case so dismissed can be restored on application under 
s. 108, which is by s. 647 applicable as well to execution-proceedings as to suits and 
appeals. — Biswa Sonau Chuuder Gossyamy v. Binanda Chunder Bibingar Adhikar 
Gossyamy, I. L. E-., 10 Cal. 416. [Feb. 14, 1884.] 

S. 230 of the Code of Civil Procedure, 1882, does not affect the period of limitation 
prescribed by art 180 of sch. 2 of the Indian Limitation Act, 1877. — Ganapathi o. 
Balasundara, I. L. B., 7 Mad. 640. [Mar. 14, 1884.] 

Where an application was made under s. 230 of the Civil Procedure Code, 1877, as 
amended by Act XII, of 1879, for execution of a decree more than twelve years old, and 
the application was granted, held that a subsequent application for execution of the decree, 
under s. 230 of the Civil Procedure Code, 1882, should have been refused, since the decree 
had been once allowed the benefit of the three years’ grace under the last paragraph of 
8. 230 of the Code of 1877, and then became dead or unexecutable. Held that there i» 
nothing in the Code of 1882 to justify the conclusion that it was intended to revive decrees 
which had become dead before it became law, and that here the decree-holder’s right hav- 
ing alrcad}^ become dead before the enactment of tho present Code, the passing of that 
Code could not bring that right into existence again. Musharraf Begam Ali v. Ghalib 
Ali (I. L. B., 6 All. 189) distinguished. — Bhawani Das v. Daulat Bam, I. L. B., G All. 
888. [May 22, 1884.J 

A DECREE of a District Court dated 5th October 1863, declared the plaintiff to be a 
hereditary deputy vatanddr of a certain deshpdnde vatan vested in the ancestors of the 
defendant as hereditary vatanddrs^ and that the plaintiff, as such deputy, was entitled to 
receive a certain sum annually out of tho income of the vatan. The decree did not expli- 
citly deal with the claim to future payments then set up by the plaintiff as hereditary 
deputy vatandar. The plaintiff received moneys from time to time under the decree until 
1875, but he neglected to have himself registered as a representative vatandar under Bom- 
bay Act III. of 1874, 8. 56. In 1875 he made a claim for certain arrears of the allow- 
ance which he allied to be due under the decree, and he attached certain moneys out of 
the income of the defendant’s vatan. The Collector issued a certificate under s. 10 
of the Vatauddrs’ Act (III. of 1874) for the removal of the attachment, and the attach- 
ment was accordingly removed by the Subordinate Judge. The plaintiff appealed from 
tho order of removal, but the Appellate Court confirmed that order. On second appeal 
to the High Court, it was held on 23rd June 1879 that the lower Courts were right in 
raising the attachment ; that the Civil Courts had no jurisdiction to register the plaintiff 
as a representative vatandar, and that the Collector was the proper authority to be refer- 
red to. Thereupon the plaintiff applied to the Collector to chancel the (jertificate which 
had removed the attachment, and to register him as a representative vatandar. The Col- 
lector rejected the plaintiff’s application on 3l8t March 1881. In 1881 the plaintiff pre- 
sented a fresh darJchdst to attach the same vatan property in virtue of the said decree of 
1863, but the application was rejected as res judicata by both the lower Courts, They 
held that the certificate of the Collector, which remained unoancelled, operated as a bar. 
On second appeal to the High Court, held, reversing the order of the lower Courts, that 
the decree was one capable of execution. Held, as regards the Collector’s certificate, that 
under s. 10 of the Vatand^rs’ Act (Bombay) III. of 1874 the certificate was exhausted in 
operating on the execution which it stopped, and that the lower Court ought to have 
dealt with the case apart from that certificate. — Gopal Hanmant Deshka v. Kondo Kashi- 
n4th, I. L. B., 9 Bom. 828. [Dec. 16, 1884.J 
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A OBTUifED a decree against B in June 1S79, and in execution thefeof snm© time in 
1879 attached certain monejs in Court which belonged to his |udgn]wnt-debtor, and obtained 
an order for payment out to him. Before receiving payment A died, and the execution- 
proceedings were struck off on the 31st January 1880. On the 14th June 1880, and on the' 
22nd June 1881, the widow of A, who had taken out probate, applied to withdraw thia 
money from Court, and on the 1st of April 1882 applied for a copy of the decree obtain- 
ed by A, for the purposes of execution. At the time of these three a|>plrcatioi}e the 
widow had not applied for substi jution of her name on the record in the place of her de- 
ceased husband. On the 5th January 1884 the widow applied to have her name substituted 
on the record, and for execution, //c/rf that the application was barred, at the previous^ 
applications were not, under the circumstances, steps in aid of execution. — Gunga Pershad 
Bhoomick v. Dabi Sundari Dabea, 1. L. B., 11 Cal. 227. [Jan. 29, 1885.] 

In 1868 a decree was obtained for Bs. 1,100, which provided that the amount should 
be paid in instalments, the first inslalmeut being Bs. 200, to be paid at the end of the- 
first year, and that the other instalnuMits should be Rs. 100 at the end of each subsequent 
year, and that in the event of failure to carry this out, and 2.^ mouths after the falling 
due of the instalment, the whole amount should be exigible in a lump sum with interest 
at 8 annas per cent, per mensem. In 1877, the decree-holder applied for exe<mtion of the 
decree, asserting that Rs. 600 had been paid up to that time by five instalments, mte of 
Bs. 200, and four of Bs. 100 each, and that default had been made in payment of tha 
fifth instalment of Bs. 100, and he a'^ked to recover the whole amount due on the decree.. 
No order was passed on this application, and eventually the case was struck off. In 1880,. 
the decree-holder again applied for execution of the decree, upon the same grounds as 
those upon which the previous aj)pli(5ntion was based. Notice was issued and served, and 
a warrant issued for the arrest of the judgment-debtor, but eventually the case was 
struck off. In 1883, the decree-holder, on the same grounds, made another application for 
execution. It was contended by the judgment-debtor that execution was barred by s, 
230 of the Civil Procedure Code, inasmuch as no instalments had been paid, and even 
if they had been paid, they could not be recognized, not having been certified. Held 
that the proper time from which to reckon the limitation of twelve years was the fifth 
year from the date of the bond, the whole claim from the beginning and the order passed 
in 1880 having gone upon that basis ; that the Court could not go behind that order ; and 
that consequently the decree-holder was within time, and might take out execution. — 
Kanji Mai v. Kanhia Lai, I. L. R., 7 All. 373. [Feb. 19, 1885.] 

The judgment-debtor, on seeing the Court’s bailiff approach his house to attach biff 
property, left the verandah, went insi<le the house, chained the door, and refused to open 
it when called on to do so by the bailiff. Held that the conduct of the judgraent-dehtor 
amounted to a prevention by fraud of the execution of the decree within the meaning of 
9. 230 of the Civil Procedure Code (Act XIV. of 1882). — Bh6-gu Jetha r. Malek Baw;v 
s^heb, I. L. R., 9 Bom. 318. [Feb. 23, 1885.] 

Where a decree-holder died wit bout taking out execution of his decree, and, twa 
days after his death, his pleader made an application for execution on his behalf, tliis being 
the first application of the kind, ke/d that, injismuch as the authority of a plejidor cea'-es 
at the moment of his client’s death. tJu* application was invalid, and was not such an ap})li- 
oation or step in aid of execution of t he decree as could save a sul)so(juerjt appli(‘ntion for 
execution by the decree-holder’s heirs from being barred by limitation. — Kallu v. Muham- 
mad Abdul Ghani, 1. L. B., 7 All. 561. [Mar. 16, 1H85 ] 

R, IN a suit against S and other persons, obtained a decree on the 24th Bocomher 
1878, 8 being exempted from the decree, and being awarded costs against the ])Iaintiff. In 
executing his decree, R, on the 16th June 1880, sought to set-off the costs awarded to 8 
against the amount due to himself. On the 6th August 1880, S preferred objections to 
this course. On the 19th July 1883, S applied for execution of his dooree for costs. Held 
that the application was barred by limitation, inasmuch as art. 179 (4) of the Limitation 
Act requires that the decree-holder should make a direct and independent application for 
execution on his own account, and i1 ^vas not sufficient to satisfy the requirements of the- 
law to offer objections under the circumstances under which they wore offered in the 
present case. — Shib Lai v. Badha Kislien, 1. L. R., 7 All. 898. [July 18, 1S85.J 

On 15th February 1872, the idaintiff obtained against the defendant a decree for 
jj^ssession upon his mortgage, and, in attempting to take possession, was obstructed by 
N4ro, another mortgagee of the defendant, whereupon the plaintiff applie<l for removal 
of the obstruction, but his applioat ion was rejected, on the ground that Naro was ia 
poegession as mortgagee, and that the plaintiff was not entitled to possession until N^ro’ff 
mortgage was redeemed. The plaintiff did not apply for execution any further, In 1884 
the defendant paid off Ndro’s mort gage, and on 27th August 1885 the plaintiff presented 
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mi application for execution of his decree of J872. On reference to the High Court, 
held that the execution of the decree was barred, no application for execution having 
been made since 1873. The previous application for execution not having’ been made 
tinder s. 230 of the Civil Procedure Code (Act XIV. of 1882), the general law of limita- 
tion, as laid down in art. 179 of Act XV. of 1877, governed the case.— Ann4ji ApAji v, 
Bamji Jivaji, I. L. R., 10 Bom. 348. [Peb. 4, 18SG.] 

Undee 8. 230 of the Civil Procedure Code, after a decree is twelve years old, there is 
a prohibition against its being executed more than once, t.«., an application for execution 
should not be granted if a previous application has been allowed under the provisions of 
that section. The mere filing of a petition with the result that the application contained 
in it is subsequently struck off, is not “ granting ” an application within the meaning of 
«. 230 of the Code, and ss. 245, 248, and 249, show that there is a broad distinction be- 
tween admitting an application for the purpose of issuing notice to the other side and of 
bearing the objections that may be urged, and a decision of the Court as provided in 
249. In 1865 a decree was passed for a sum of money payable by yearly instalments 
for a period of sixteen years. Down to March 1877 various amounts were paid on account 
•of the decree. In that month an application was made for execution of the decree, the 
I*e8ult being an arrangement for liquidation of the amount then due, which was confirmed 
by the Court. A second application for execution was made on the 9th March 1881, the 
decree then being more than twelve years old. All lliat was done with reference to this 
application was that notice to appear was issued to the judgment-debtor’s representatives, 
and subsequently a petition filed notifying that an arrangement had been effected, 
under which a certain sum had been paid by one of the said representatives in satisfaction 
of the claim against him, and that the other had agreed to pay the balance by yearly in- 
stalments. Upon this, the application for execution was struck off. On the 6th March 
3883, another application for execution was made, notice to appear was issued, and after 
this notice a petition was put in intimating that an arrangement had been come to, and 
praying that execution might be postponed, whereupon the application was struck off. 
Again, on the 31st March 1884, the decreo-holdcT applied once more for execution of the 
decree. Meld that neither the previous application of the 9th March 1881, nor that of 
the 6th March 1883, could properly be said to have been granted ” within the moaning of 
8. 230 of the Civil Procedure Code, and under these circumstances, the decree, though 
twelve years old and upwards, was not barred by that section, and the application for 
(execution should be allowed. — Paraga Kuar v. Bhagwan Din, 1. L. R., 8 All. 301. [May 
b, 1886,] 

The holder of a decree, bearing date the 15th June 1872, applied for execution there- 
of on the 9th February 1885, the previous appliculion being dated the 27th November 
1883. Meld that the application for execution was not barred by s. 230 of thf^ Civil 
Procedure Code. Musharraf Begam v. Ghalib Ali (I. Ta 11., 6 All. 189) followed. Goluck 
Chandra Mytee v. Harapriah Debi (I. L. R., 12 Cnl. 559), Blmwani Das v. Daulat Ram 
(I. L. R., 6 All. 388), and Sreeuath Gooho v. Yusoof Khan (I. L. R., 7 All. 556), referred 
to. Tufail Ahmad v. Sadhu Saran Singh (Weekly Notes, 1885, p. 193), discussed and 
dissented from by Mahmood, J. Per Mahmood, J — The rule of construction being that 
a limited meaning cai\ only be given to general words in a statute where the statute itself 
justifies such limitation, the words any decree” in the proviso to s. 230 of the Civil 
Procedure Code must not be construed as confined to such decrees as would be barred on 
the date of the Code coming into force, inasmuch as no reason for so restricting the 
meaning of those words can be found in the Code or is suggested by the legislative policy 
upon which clauses such as the proviso in question are based. This policy is to prevent 
a sudden disturbance of existing rights in consequence of new legislation ; but it is beyond 
its object and scope to revive rights or remedies which have already expired before the 
new Act comes into operation ; and although the Legislature may revive such rights or 
remedies, it can only do so by express words to that effect. — Jokhu Ram v. Ram Din, I. 
L. R., 8 All. 419. [May 14, 1886.] 

A DECREE, passed in April 1872, was kept alive by various applications for execution 
Up to 1888. in February and December of that year two such applications were made, 
but the proceedings on both occasions terminated in the applications being struck off 
without any money being realized under the decree. In November 1884, the decree- 
holder again applied for execution, the application being the first made after the decree 
had become twelve years old, and being made within three years from the passing of the 
Civil Procedure Code, 1882. Meld that the applic^ation must be entertained in accordance 
with the ruling of the Full Bench in Musharraf Begam v, Ghalib Ali (1. L. R., 6 All. 
189). Tufail Ahmad r. Sadhu Saran Singh (Weekly Notes, 1885, p. 193) dissented from. 
Jokhu Ram v. Ram Din (I. L. R., 8 All. 419) referred to. Per Mahmood, J., that the 
previous execution^prooe^ing.s, initiated by the applications of February and December 
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1883, having terminated in those applications being struck off, it could not be said that 
the applications were ‘ granted ’ within the meaning of s. 230 of the Civil Procedure Code^ 
Paraga Kuar v. Bhagwan Din (I. L, R., 8 All. 301) referred to.— Ramadhar v. Ram Dayalj 
I. L. R., 8 All. 630. [July 1, 1886.] 

In s. 280 of the Code of Civil Procedure, 1882, the words “ law in force ” include the 
Civil Procedure Code, 1877, as well avS the Limitation Act then in force, ffeld, therefore, 
where an application for execution of a decree of 1872 had been made and granted lin 
January 1882, and under s. 230 of the Code of Civil Procedure, 1877, further execution 
became barred, before the date on which the Civil Procedure Code, 1882, came into force, 
that no application within three years from such date could be granted under s. 230 of 
that Code.— Kollu Shettati v. Manjaya, I. L. R., 9 Mad. 454. [July 30, 1886.] 

231. If a decree has been passed jointly in favour of more persona 
Application by joint de- than one, any one or more of such persons, or his 
cree-holder. or their representatives, may apply for the exe- 

cution of the whole decree for the benefit of them all, or where any of them 
has died, for the benefit of the survivors and the representative in interest 
of the deceased. 

If the Court sees sufiScient cause for allowing the decree to be executed 
on an application so made, it shall pass such order as it deems necessary for 
protecting the interests of the persons who have not joined in the application. 

A JOINT -DECREE was passed in favour of A and B, and A subsequently applied for 
execution alone, alleging that B would not join with him in the application. The judg- 
ment-debtor stated, and B admitted, that more than half of the decretal money had been 
paid to the latter (out of Court), but the Court disbelieved the statement, and ordered 
execution to issue for the full amount of the decree. Meld that the Court should, under 
8. 207 of Act VIII. of 1859, have allowed execution for half the amount of the decree 
only.— Brojeswari Chowdhranee v. Tripoom Soonderee Debi, 3 C. L. R. 613. [June 20, 
1878. j 

The representative of one of several decree-holders conveyed his interest in the 
decree to A. Some time afterwards A filed a petition in Court, stating that the decree 
had been .satisfied out of Court, and the case was thereupon struck out as far as he was 
concerned. Subsequently the other decree-holders applied for execution of their share of 
the decree, but it was objected that the decree had already been satisfied by payment to 
A. J/eld that the other decree- holders were entitled to proceed with execution for the 
amount of their share, a joint decree-holder having no power to give a di.scharge out of 
Court to a judgement-debtor for more than his own share in the decree.— Musammat 
Bibee Budhun v. Musammat Hafezah and others, 4 C. L. R. 70. [Mar. 24, 1879.] 

The circum.stance that the petition of one of several decree-holders in applying for 
execution requires amendment because of the list of property being incomplete, is no 
ground for declaring such application to be superseded by a later application made before 
the completion of the necessary amendment by another co-decree-holder for execution. 
Two executions of the same decree, so far as attachment of different properties of the 
judgment-debtor is concerned, may proceed simultaneously, though ordinarily the sales 
in execution should not take place simultaneously.— Sheikh Ahmed Chowdhry tJ. Shahzada 
Khatoon, 7 C. L. E. 537. [Sep. 10, 1880.] 

Although the Civil Procedure Code does not allow one of several decree-holders to 
apply for the partial execution of a joint-decree, yet an application by one of such decree- 
holders for execution of the decree in respect of so much of the relief granted to all as he 
considers appertains to him individually may keep in force the decree as being an applica- 
tion according to law.— Ponnampilath Parapravan Kuthath Haji v. Ponnampilath Para- 
pravan Bavotti Haji, I. L. R., 3 Mad. 79. [Oct. 11, 1880.] 

A DECREE passed jointly in favour of more persons than one can only be legally 
executed as a whole for the benefit of all the decree-holders, and not partially to the extent 
of the interest of each individual decree-holder. Meld, therefore, w'here one of two persons 
in whose favour a decree for money had been passed jointly applied, on the 27th April 
1880, for execution of a moiety of such decree, and the other of such persons made a 
similar application on the 30th April 1880, that such applications, not being in accord- 
ance with law, were not sufficient to keep the decree in force. Also that the illegality of 
such applications could not be cured by a subsequent amended application for the execu- 
tion of the decree as a whole preferred after the period of limitation had expired,— CoU^ 
tor of Shdhjahanpur v. Surjan Singh, I. L. R., 4 All. 72. [July 13, 1881.] 
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A JOINT-DBCHEE cannot be executed by one of tbe several joint holders in respect 
only of his share of the decree. Ram Autar u. Ajudhia Singh (I. L. R., 1 All. 231), The 
Collector of Shahjahapur v. Surjan Singh (I. L. R., 4 All. 72), and Haro Banker Sandyal 
V. Tara Chandra Bhuttacharjee (3 B. L. R. 1X4), followed. When, by operation of law, 
one of several joint judgment-debtors acquires the position of the decree-holder in respect 
of the whole judgment-debt, tlie effect is to extinguish the liability of the other judgment- 
debtors, and the decree cannot be executed against them. But when one of them so 
acquires only a partial interest in the decree, the effect is not to extinguish the entire 
judgment-debt, but so much only of it as such judgment-debtor has so acquired. Wise 
V. Abdool Ali (7 W. R. 136), Pogose v. Fukurooddeen Mahomed Ahsan (25 W. R. 343), 

Ilegumburee iabee v. Soroop Chunder Hazra (9 W. R. 230), and Khoshallee v. Nund 
IaII (N. W. P. H. C. R. 1874, p. 1). referred to. Eeld, therefore, where one of several 
joint decree-holders applied for execution in respect of his own share only, and the joint 
judgment-debtors under the decree had inherited tbe right therein of one of the joint 
decree-holders, that the applicatiop was iiontrary to law ; that so much of the judgment- 
debt as had devolved upon sikS persons had, been extinguished ; and that application 
should have been made for execution in respeot' of the entire unextinguished portion of 
the judgment-debt. Brojeswari Chowdhranee v. Tripoora Soonderee Debi (3 C. L. R. 

613) and Musaramat Bibee Budhun v. Musamraat Hafezah (4 0. L. R. 70) followed. — 

Banarsi Das v. Maharani Kuar, I. L. R., 5 All. 27. [July 4, 1882.] 

On an application for execution for the full amount due under a decree by some of 
several joint decree-holders, the judgment-debtor objected to execution being granted for 
the full amount of the de(u*ee on the ground that he had already paid off a largo portion 
of the money due under the decree to B, one of the joint decree-holders. The payment 
was made nut of Court, hut B, who claimed to be entitled to a 12i--anna share in the 
decree, cortifiod the p:ivincr>t in the manner prescribed by s. 258 of the Civil Procedure 
Code (Act XIV. of 1882), and represented that his claim had been satisfied in full. The 
other joint dec.ree-hoUlers denied B’s right to the 12|t-anna share claimed by him, and 
refused to recognise the payment said to have been made to him. The lower Court dis- 
allowed the objection, and granted execution for the full amount of the decree. Held that, 
regjird being had to the provisions of the General Clauses’ Act (I. of 1868), the word 
decree-holder ” in s. 258 of Act XIV. of 1882 should be read in the plural, and looking 
at the provisions of s, 231 of the later Act, the Court ought not to recognise payments 
made out of Court, unless made and certified for the benefit of all the joint decree-holders 
of any portion (»f the decree in excess of that to which the decree-holder so paid is undis- 
putedly entitled. Eeld also that a judgment-debtor is entitled to credit for any sum paid 

Jide to one of several joint decree-holders, and duly certified to the Court by the 
latter, and that the other joint decree-holders cannot execute the decree for more than 
their own share. Eeld further that in this case the lower Court was wrong in wholly 
ignoring the payment certified by the decree-holder B, and that it should have determined, 
firitt, whether the payment to B was a fraud on the other joint decree-holders ; and, 

Meeondlv, what amount the latter were entitled to have out of the whole decree, the latter 
being the main question between the applicants for execution and the judgment-debtor, 
and as such clearly within the scope of s. 244 of the Civil Procedure Code. Ranee Nyna 
Kooer v. Doolee Chniid (22 W. R. 77), Brojeswari Chow'dhranee v. Tripoora Soonderee 
Debi (3 C. L. R. 513), and Mahima Chandra Roy v. Pyari Mohan Cbowdry (2 B. L. R. 

Ap. 43).— Tarruck Chunder Bhuttacharjee Divendro Nath Sanyal, I. L. R., 9 Cal. 831. 

[April 5, 1883.] 

The provisions of s. 231 of the Civil Procedure Code are not applicable to the case of 
joint decree-holders, the execution of whose decree is conditional on their joint performance 
of a particular act.— Farzund Ali v. Abdullah, I. L. R., 6 All. 69. [Aug. 21, 1883.] 

232. If a decree be transferred by assignment in writing, or by opera- Extending to 
Application by transferee tion of law, from the decree-holder to any other Provincial S. 
of decree person, the transferee may apply for its execution 

to the Court which passed it ; and, if that Court thinks fit, the decree may 
be executed in the same manner and subject to the same conditions as if the 
application were made by such decree-holder ; 

Provided as follows : — 

(ti) where the decree has been transferred by assignment, notice in 
written of such application shall be given to the transferor and the judg- 
ment-debtor, and the decree shall not be executed until the Court has heard 
their objections (if any) to such execution : 


C. P. 21. 
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(ft) where a decree for money against several persons has been trans- 
ferred to one of them, it shall not be executed against the others. 

To enable the heir of a deceased person to apply, under s. 208 of Act VIII. of 1859, 
for the execution of a decree held by such person, a certificate under Act XXVII. of 
1860 is not indispensable. — Karam Ali v. Halima, I. L. It., 1 All. 086. [Juno 24, 1878.] 

Where a decree was sent to a Court for execution, and was subsequently transferred 
by assignment, and the transferee applied for the execution of the decree to the Court to 
which the decree was sent for execution, held that such application should be made, not to 
such Court, but to the Court which passed the decree. — Kadir Bakhsh Alahi Bakhsh, 
I. L. B., 2 All. 283. [April 23, 1879.] 

The transferee of a decree applied, while an application by the original holder of 
such decree to execute it was pending, to be allowed to execute it. The Court, in accord- 
ance with Act X. of 1877, s. 232, directed notice of the transferee’s M]>])lication to be given 
to the transferor and the judgment-debtor. The transfen'c failed to ] ay the court-fee 
leviable for the issue of such notice, and the Court dismissed his a])j)lication. The trans- 
feree subsequently made a second application to be allowed to execute the decree. Meld 
that such application could not be rejected, >\ith rerorenf,e to s. 230, on the ground that 
duo dili gence had not been used on the former a]>plicati()n to pro(nire com])lotc satisfaction 
of the decree, because such ap])lication had not been granted, ai^d therefore the question 
whether “ on the last preceding ap})lication ” due diligence was used to procure such 
satisfaction did not arise. — Sadik Ali Khan v. Muhammad Husain Khan, I. L. B., 2 All. 
384. [June 4, 1879. J 

The transferee of a decree is not entitled to have execution as of right like the ori- 
ginal dc' DC-holder ; if, however, the transfer be by assignment, and in writing, s. 232 of 
the Code of Civil Procedure (Ac>t XIV. of 18H2) enables the transferee to apply for, and 
the Court to proceed to, exc(mlion in the manner therein provided. — Javermal Hiraohand 
V. Umaji, I. L. 11., 9 Bom. 179. [Nov. 28, 1884.] 

The transferee of a decree for costs, associating with him the transferor, made an 
application under s. 232 of the Civil Procedure Code to bo allowed to execute the decree. 
The application was o})posed by the judgment-debtor, and was rejected, and the Court 
referred the transferee to a regular suit. After taking various ])roccedings ineffectually, 
he instituted a suit for the recovery of the sum to whit;h he was entitled as costs under 
the decree transferred to him. Jleld that the plaintiff, as the holder of the decree by 
assignment, could only recover the amount under it by executing the decree, and not by 
a separate suit ; but that lie w;is entitled to have a decree declaring that the assignment 
to him of the decree-holder’s rights under the deiToe was valid, and gave him a right to 
execute it, and that the Court’s order under s. 232, which disallowed the execution, was an 
improper one, a suit for this relief being maintainable ; for, there being no appeal from 
orders under s. 232, there would otherwise be no remedy, and that, looking at the plaint 
and the issues on which the jiarties were divided, and the lact lliat the Court which refused 
the plaintiff’s application for execution referred him to a regular suit, this relief might 
properly be given in the [ircscnt suit. Per Mahmood, J., that the suit was maintainable, 
inasmuch as the present jdaintiff never having been accepted on the record as holder of 
the decree, the questions which were dispo.'^ed of by the Court oxeeuting the decree, as 
between the plaintiff and the judgment-debtor, could not be regarded as questions within 
p. 244 of the Civil Procedure Code, — Bam Bakhsii v. Panna Lai, I. L. B., 7 All. 467. 
[Mar. 5, 1885.] 

Certain property was mortgaged by A to B, Subsequently, this property was pur- 
chased by C at a sale held in execution of a decree obtained by a third person against A. 
B then brought a suit on bis mortgage-bond against A and C, and obtained a decree for 
the sale of the mortgaged properties, and also a personal decToe against A ; B assigned his 
rights under this decree to C, who applied for execution under s. 232 of the Code. A 
objected to execution issuing, relying on proviso h to s. 232. Meld that proviso ft to 
8. 232 applies only to decrees for money personally due by two or more persons ; and that 
the decree obtained by B against A and C not being a personal decree against C (he hav- 
ing been made a defendant only by rea.son that he had purv.hased the mortgaged property 
subject to the mortgage-debt), C, as assignee of B, was entitled to take out execution. — 
Lalla Bhagun Persad Holloway, I. L. B., 11 Cal. 393. [Mar. 6, 1885. J 

A DECREE for damages and costs having been obtained against P and C, A, to whom 
P was indebted, and was about to assign property as security, in order to prevent P being 
adjudicated an insolvent, and with a view to execute the decree against C if possible, pur- 
chased the decree. A applied, under s. 232 of the Code of Civil Procedure, for leave to 
execute the decree. This application was rejected by Kernan, J., on the ground that tha 
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decree was corlain to be exeouted against C, and not against P, under whose orders and 
for whose benefit C acted when he infringed the right of, and became liable in damages to, 
the plaintiff in the suit. Held, on appeal, that the benefit likely to be gained by P by 
this transaction was no suflicient ground for refusing leave to A to execute the decree. — 
Agra Bank v. Cripps, I. L. It., 8 Mad. 455. [April 27, 1885.] 

Three out of six decree-holders sold their share in the decree to A, who thereafjcr 
made an applkaition to the Court under s. 2.32 of the Code of Civil Procedure. This 
application was dismissed on the ground that A’s purchase was made henami for some of 
the judgment-debtors. In a subsequent suit brought by A and the persons who were 
said to be the real purchasers, it was contended that a separate suit was barred under the 
provisions of s. 244, cl. e, of the Code of Civil Procedure. Held that A was not a 
party to the suit in which the decree was passed, nor the representative of any such party, 
and that the suit was not barred. — Halodhar Slialia v. Harogobind Pas Koiburto, I. L. B., 
12 Cal. 105. [July 4, 1885.] 

On an ap])lication under s. 232 of the Civil Procedure Code by the purchaser of a 
decree to be allowed to execute it, two of the judgment-debtors objected that the purchase 
was henami for tlie other judgment-debtor, and that tlmy had paid off the decree to the 
original decree-holder. The Munsif found both objerdions against them, and allowed the 
purchaser to excv /iie tin ilccree. Held th:it the question was one ))ctvveen the parties to 
the suit 01 ' Ibcir rei^resentatives relating to tlie execution, discharge, or satisfaction of the 
decree, and tint the decision of that question was a decree under ss. 2 and 2 14 of the Code, 
and therefore appealable, and a socotul appeal lay therefrom to the High Court. — Afzal v. 
Earn Kumar Bhudra, 1. L. E., ]2 Cal. GIO. [Mar. 5, 188G.] 


A IN 1830 obtained a decree airainst B, a sardnr, in the Court of the Agent for 
Sardars. The decree was executed in the Agent’s Court until B’s death in 1SG8. B’s 
status as a sarddr ui\der the exclusive jurisdiction of the Agent did not descend to his 
sons, and the decree was transferred to the Court of the First-class Subordinate Judge 
at Ahmcdnagar for execution. Various 01^0(4100^^ were taken to the execution of the 
decree by that C’onrt, but none on the ground tliat the Agent’.'- decree could not bo 
executed by a more transfer to an ordinary Civil Court. The case went up twice to the 
High Court, under whose orders the execution was for .several years continued in favour 
of A’s represent jitives against the estate of B’s sons. In 1885 one of A’s rej>rescntative» 
assigned his interest under the decree to C and D. Thereupon the tran.sferces, C and P, 
applied to the First-class Subordinate Judge at Alimednagar to have their names substi- 
tuted in the plaee of the transferor in the execution-proceedings. The Subordinate Judgm 
rejected this application, on the ground that he could not recognise the transfer of the 
decree either under s. 372 or s. 232 of the Civil Procedure Code (Act XIV. of 1882). He 
also found that execution liad been going on for several years contrary to the ruling in 
Khusaldas r. Sakliaram Euincharidra (12 Bom. II. R. 212), whi(rh laid down that the 
Agent’s decree could not lie executed by a mere tran.sfcr to an ordinary Court — the remedy 
in such cases lieing by a suit on the decree. On this ground, also, he refused to recognise 
the transfer of the decree. Held, reversing the order of the lower Court, that the a.'^sign- 
ment of the decree-holder’s rights to execution in this case was one approved by the law as 
contained in s. 232 of the Code of Civil Procedure (Act XIV. of 1882). The transferee of 
a decree gains by the transfer the rights of tlie transferor. Heh\ .;lso, that though the exe- 
cution-proceedings in this case had been for many years irregularly conducted by a mere 
transfer of the Agent’s decree to an ordinary Civil Court, still as the Court which carried on 
the execution had jurisdic.tion to grant the same relief if a suit had been brought upon the 
decree, the irregularity, having been acquiesced in, did not vitiate the former proceedings 
in execution. Mhere jurisdiction over the subject-matter exists, requiring only to be 
invoked in the right vvay, the party who has invited or allowed the Court to exercise it 
in a wrong way cannot afterwards challenge the legality of the proceedings due to his 
own invitation or negligence. But if there is no juri.sdiction over the subject-matter, the 
acquiescence of the parties concerned cannot create it. Where a decree is one of con- 
tinuous operation, taking effect as each year furnishes proceeds for its satisfaction, it must 
be executed each year according to the law of procedure then in force. — Vishnu Sakharam 
Nagarkar r. Krishnarao Malhar, I. L. E., 11. Bom. 153. [July 29, 188G.] 

The words of s. 28 of the Registration Act (III. of 1877), “some }>ortion of the pro- 
perty ” should not be read as meaning some suhstanlial portion. Sheo Payal Mai v. Hari 
Earn (I. L. E., 7 All. 590) dissented from. The holders of a decree for the sale of mort- 
gaged property traiisferred the same to M by instruments which were registered at a place 
where a small portion only of the pro]>erty was situate. Subsequently M transferred the 
decree to other persons, and the co-traiisferocs applied, under s. 232 of the Pivil Proce- 
dure Code, to have their names substituted for those of the original decree-holders. The 
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iudjfmeDt-debtor opposed the application on the grounds that M’s name had not been sub- 
stitnted for the names of the orijfinai decree-holders who had transferred to liim, and that 
the transfers to M were inoperative, as the instruments of transfer had not l^n registered at 
the place where the substantial portion of the mortgaged property was situate in accord- 
ance with 8. 28 of the Registration Act (III. of 1877). It appeared that no notice had 
been issued to M, under s. 232 of the Civil Procedure Code, that he d^d, and that 
his legal representatives had not been cited as required by law. The application was allow- 
ed by the Courts below. Held that the matter involved questions arising between the par- 
ties to the decree or their representatives, within the meaning of s. 244 (c) of the Code, 
and that the order allowing the application was therefore a decree within the definition of 
B. 2, and was appealable as such. Held that, even assuming that the judgment-debtor had 
a locus standi to raise the objection that notice had not been issued to the applicants’ trans- 
feror, he had no possible interest in the question, and could not be prejudiced by the pass- 
ing of the order; that it was not necessary to cite the representatives of the transferor; 
and that the order not being one upon which execution of the decree could issue, but 
merely for a transfer of names, the objection that the transferor had not been <;ited under 
8. 232 was not a substantial one. Held that the objection in referem^e to s. 28 of the Re- 
gistration Act could only properly be raised between the transferor and the transferee, and 
not by the judgment-debtor, and moreover had no force. Held that it could not be said 
that where a decree has been assigned by one assignor to another, the substitution of his 
name on the record in lieu of that of the original decree-holder was a condition pre<redent 
to the assignor’s passing title under the assignment —Gulzari Lfil v, Daya Ram, I. L. R., 
9 All. 46. [Oct. 21, 1886.] 

A HOLDERff a certificate of administration granted under s. 7 of Reg. VI II. of 1827 
is a transferee by law of a decree obtained by the deceased within the meaning of s, 232 
of the Civil Procedure Code (Act XIV of 1882), and is competent to apply for execution 
of such a decree. — Khaoderiv Rayajirav v. Ganesh Shastri, 1. L. R., 11 Bom. 3G8. [Jan. 
27, 1887.] 


233. Every transferee of a decree shall hold the same subject to the 

Transferee to hold snhjeet ('f “"y) y^ich the juflgment-dehtor 

to equities enforceable against might have enforced against the original decree- 
original holder. holder. 

234. If a judgment-debtor dies before the decree has been fully exe- 

. u* j- u cuted, the holder of the decree may apply to 

fore execution, application the Court which passed it to execute the same 

may be made against his re- against the legal representative of the deceas- 
presentative. ^ 


Such representative shall be liable only to the extent of the property of 
the deceased which has come to his hands, and has not been duly disposed 
of ; and for the purpose of ascertaining such liability, the Court executing 
the decree may, of its own motion, or on the application of the decree- holder, 
compel the said representative to produce such accounts as it thinks fit. 

Where an application is made and granted under s. 210, Act VIII. of 1859, and 
property is attach^ which is claimed by the heir as his self-acquired property, the Court 
should proceed under s. 203 without requiring any fresh application to be made under 
that section.— Ram Chaud Chuckerbutty v. Madhub Narain ^y, 1 C. L. R. 359. [Dec. 
6, 1877.] 

A RIGHT of second ap])eal, where it existed prior to Act X. of 1877, now exists in the 
case of any proceeding.s in execytion which were commenced prior to, and were still 
pending on, the Ist of October 1877. An order was made under s. 210 of Act VIII. of 
1859, making the legal representatives of a deceased judgment-debtor parties to a suit in 
execution of a decree obtained again.st the deceased in his lifetime. Subsequently the 
decree-holder discovered that certain property which he claimed to be the property of the 
deceased was in the |>ossession of a third person, C ; and he applied to have C’s name put 
upon the record, and to be allowed to execute the decree against him. Held that the 
Court bad no power to put C’s name on the record.— Syud Nadir llossein v. Bisson Chand 
Bassarat, 3 C. L. R. 437. [June 24, 1878.] 

A HINDU widow instituted a suit to recover possession of certain property belongi.ng 
to her deceased husbaud, aud that suit was dismissed with costs. The widow haviug 
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before execution for the costs was taken out, the decree-holder sou)?ht to take out execution 
airainst the next heirs of the late widow’s deceased husband. Held that the fact that the 
widow did not in her suit seek to recover any interest personal to herself, but that she 
contracted the judj?ment-debt in the effort to recover a portion of her husband’s estate, to 
which, in its entirety, the next heirs of her late husband had sueceeded, was sufficicDt to 
make the whole estate liable, and would entitle the decree-holder to satisfy his decree 
ajjainst “thele^l representatives” of the late widow’s husband, under s. 234 of Act X. 
of 1877. In a decree a^jainst a Hindu widow, it should be stated whether the decree is a 
personal decree, or one a^inst her as representing? her deceased husband.— Ramkishore 
Chuckerbutty Kallykanto Chuckerbutty, I. L. R., 6 Cal. 479. [Dec. 3, 1880.] 

As the entire interest in an impartible zamindari passes upon the death of the father 
to the son, there is nothing in the estate itself which can be attac.hed as assets of the 
father under a de<;ree against him, or which can be made available in execution of the 
decree asjainst his son as his representative. Though a son is bound, under Hindu law, to 
pay his father’s just debts from any property he may possess, yet, when he is made a party 
to a decree as representative of his deceased father for the purpose of executing it his 
liability is limited to the amount of assets of the deceased which may have come to his 
hands and has not been duly disposed of. An appeal lies from an ex~partp order directing 
attachment in execution of a decree.— Sangili Virapandia Chinnathambiar v, Alwar 
A 37 angjir, I. L. R., 3 Mad. 42. [April 30, 1881.] 

In a suit by the trustees to remove the defendant from the management of certain 
temples, ^ decree for mesne-profits was passed against the defendant, who was the karnavan 
of a Malabar tarwad. Held that the tarwad property in the harjds of tj^ deceased defend- 
ant’s suc(‘essor was not assets of the deceased in the hands of his successor liable to satisfy 
the decree under s. 234. The share of a deceased father in an undivided Hindu family- 
passes by survivorship to the sons, and is not assets in their hands to satisfy a decr^ 
agamst the father under s. 234.— Ravi Varum r. Koinan, I. L. R., 5 Mad 223 fSen 16 


an undivided Hindu family, alHiough the interests of the sons in theaneestral 
estate are liable to satisfy the father’s debts, the holder of a money-decree against the 
father who has not attached theaneestral estate before the death of the father cannot 
execute the decree against the ancestral proiierty as assets in the hands of the representa- 
tives of the judgment-debtor under s. 23t of the Code of Civil Procedure. 1877. ^mi'ndir 
of hiv^in r. Alwar Ayyangar (I. L. E., 3 Mad. 42) followed.-Karnataka Hannmantha 
V, Audukuri Hanumayya, L L. R , 5 Mad. 232. [Mar. 7, 1882.] 

hayng been brought a^inst the holder of an impartible zamfndta' upon a 
promissoipr note a dwree w»i passed by consent, whereby certain land was directed to bo 
sold m the event of the debt not being paid in a certiiin way. After rhe d^athof th! 

a sale of tt said and 

236. The application for the execution of a decree shall be in writ- ETtomiin^ to 

oa^"of''de’‘o!;^‘““’'”‘ ‘’y other ProvTufs? 

. ■ person proved to the satisfaction of the Court 

form of the case, and shall contain, in a tabular 

form, the following particulars (namely) : 

(a) the number of suit ] 

(b) the names of the parties j 

(c) the date of the decree ; 

(tO whether any appeal has been preferred from the decree ; 

(«) whether any and what adjustment of the matter in dispute has been 
/ A i'"l ® oetween the parties subsequently to the decree : 

(/) wliether any and what previous applications have been made for 

of the decree and with what result ; 

{p) the amount of the debt or compensation with the interest (if any) 

/j\ decree, or other relief granted thereby ; 

( i>) the amount of costs (if any) awarded ] 
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(*) the name of the person against whom the enforcement of the decree 
is sought ; and 

{j) the mode in which the assistance of the Court is required, whether 
by the delivery of property specifically decreed, by the arrest 
and imprisonment of the person named in the application, or by 
the attachment of his property, or otherwise as the nature of the- 
relief sought may require. 

In' execution of a decree passed more than twelve years before the date of the Civil 
Procedure Code (Act X. of 1877), certain judgment-creditors a])plied for the attachment 
and sale of certain specified property belon.i^inf]^ to their jndLcment-debtor, previous to the 
date on which the three years allowed for such execution, under s. 230, would have expired^ 
Subsequently, after the three years had elapseil, they filed a fresh application, prayirii^ 
that certain other property of their jud lament-debtor misfht be attached and sold in lieu 
of that specified in their former ap})licalion, and that the latter miLrht be released. Held 
that execution of the decree was barred by limitation. Per Prinsep, J. — Under s. 230 of 
the Civil Procedure Code, it was intended by the LcL^islatnre that a decree-holder, seeking 
to exG(;Lite a decree passed more than twelve years before, should have one opportunity to 
execute that decree, and that, if ho fails to satisf 3 ’^ it on that application, any further 
ap[)li{!ation becomes barred. — Sreenatli Gooho v. Yusoof Khan, I. L. K,, 7 Cal. 556. 
[July 7, 1881.] 

Upon an applicalion under s. 235 of Act X. of 1877 (Civil Procedure Code) for tbo^ 
execution of a decree, which directed the judirment-dobtor forthwith to i>nll down and 
remove such jiortion of a wall as had been ere(;tcd by Inm n])on the wall of the decree- 
holder, the mode in which the assistance of the Court was re<|nired to bo ^^ivon was 
stated in (joluiuu,; of such application to be by ^dvini^ the de<n'ee-]iolder possession of his 
■wall by pulliuij^ down the wall erected thereon. Tlie Court directed an order to issue to 
the riazir to remove the judi^mont-debtor’s wall from tlie top of the dc(*rGe-lioldor^s wall. 
Held that the decree-holder’s apiili(!ation could not bo granted in that form, and that he- 
should have asked the assistance of the Court to be }.,nvcn in the way provided for by a. 
260 of Act X, of 1877, by the impri.sonment of the judpncnt-debtor or the attachment 
of his proi)crt 3 " or both. Held also that the Court was wrong in passing the order it hud, 
but that it should have pointed out to the decree-holder tlie manner in which ho should 
have asked the assistance of the Court to he given aiid the remedy to which he was 
entitled ; and that, uj)on such amended application being made, the proper («)urse to 
pursue w’as to serve a notice on the judgment-debtor directing him to comply with the 
order contained in the decree w'itliiu a time to be fixed by such notice ; and that, if he 
failed to comply wdth such order within the time so limited, the Court might then, at 
the instance of the decree-holder, make an order, either for the judgment-debtor’s 
imprisonment, or for the attachment of his property, duo regard being had to the pro- 
vision of s. 260 in the latter case. Held, further, that the High Court, in sjieoial a])peal, 
should not vary the order for execution which had been passed in such a way as to give 
the decree-holder that relief for which he did not ask. — Protap Chunder Doss v. Poary 
Chowdhrani, I. L. K., 8 Cal. 174. [Aug. 25, 1881.] 

The plaintiff, having obtained a decree against the defendant in the Court of Small 
Causes at Poona, applied, under s. 20 of Act XI. of 1865, to the Court of the Subordinate 
Judge at the same place for execution against the immoveable jiroperty of the defendant. 
Notice having been issued to the defendant under s. 248 of the Civil Procedure Code (Act 
XIV. of 1882) calling upon him to show cause w'hy execution should not issue against 
him, he appeared and applied to be allow'od to pay the jndgment-debt by instalments, 
alleging that he was an agriculturist, and pleading his inability to pay in a lump sum. 
The plaintiff denied that the defendant was an agriculturist. The Subordinate Judge 
raised an issue as to whether the defendant was an agriculturist, and having, after inquiry, 
found the issue in the ailirmativo, was of opinion that the decree should l)e considered a 
nullity, and should not be executed, inasmuch as the defendant being an agriculturist, 
the Court of Small Causes had no jurisdiction to pass it. On reference to the High 
Court, ?ield that the Subordinate Judge was not (;orapetent to question the validity of 
the Small Cause Court decree, his duty being confined to enforcing it, on the presenta- 
tion of a cop 3 ' of it and certificate,” as provided by s. 20 of Act XI. of 1865. Nor could 
he take any notice of the status of the defendant as an agriculturist. The onl^^ course* 
open to the defendant was to apply to the Small Cause Court for a review of its judgment, 
for which purpose the Subordinate Judge might stay the execution of the decree as pro- 
vided by s 230 of the Civil Procedure Code (Act XfV. of 1882), — Kasturshet Javershet 
V. llama Kanboji, I. L. 11., 10 Bom. 65. [July 6, 1885. J 
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Thk rule of Civil Procedure contained in the last clause of s. 258 of the Civil Proce- 
dure Code (Act XIV. of 1882)— that uncertified adjustments of a decree are not to be 
reco^^nized by “ any Court ” — does not affect the substantive criminal law. The words 
any Court ” in that clause have no apjdication to a Criminal Court investi^tinj^ a 
chare of fraudulently executing a decree under s. 210 of the Indian Penal Code (Act XLV. 
of 18G0). Those words do not bar any criminal remedy which an injured judgment- 
debtor may have against a fraudulent decree- holder, whether by a prosecution under 
8. 193, 210, 406, or any other section of the Indian Penal Code. In s. 210 of the Indian 
Penal Code the word “ satisfied ” is to be understood in its ordinary meaning, and not as 
referring to decrees, the satisfaction of wdiich has been certified to the Court. Under 
s. 235 of the Code of Civil Procedure (Act XIV. of 1882), the decree-holder, or the party 
who applies for execution, is bound to state in his application any adjustment between the 
parties after decree, whether such adjustment has or has not been previously certified to 1he 
Court. Intentional omission to make such statement amounts to an offence under s, 193 
of the Indian Penal Code (Act XLV. of 1860). S. 199 of the Penal Code (Act XLV. of 
1860) does not apply to apiilications for execution containing false averments. — Queen- 
Empress V. Bapuji Dayaram, I. L. R., 10 Bom. 288. [Feb^ 18, 1886.] 

236. Whenever an application is made for the attachment of any Extending to 

A V Ur. moveable property belonging to the judgment- Provincial S. 

Application for attachment i / ^ ^ xU j i u C. Courts, 

of moveable property to bo debtor, but not in his possession, the decree-holder 

accompained with inventory. gp^H annex to the application an inventory of the 

property to be attached, containing a reasonably accurate description of the 

same. 

In execution of a decree passed more than twelve years before the date of the Civil 
Procedure Code (Act X. of 1877), certain judgment-creditors ajiplied for the attachment 
and sale of certain specified pro]*crty belonging to their judgment-debtor, previous to the 
date on which the tlircc years allowed for such execution under s. 230 would have expired. 
Subsequently, after the tlirce years had elapsed, they filed afresh application, praying that 
certain other pro])orty of their judgment-debtor might be attached and sold in lieu of that 
specified in tlieif former ap])lieation, and that the latter might bo released. Feld that 
execution of the decree was barred by limitation. Ter Prinsop, J. — Under s. 230 of the 
Civil Procedure Code, it w'as intended by the Legi'^latiire that a decree-holder, seeking to 
execute a decree passed more than twelve years hefc'-re, should have one opportunity to 
execute that decree, and that, if he fails to satisfy it on that application, any further 
application becomes barred.— Sroenath Gooho v. Yusoof Khan, I. L. R,, 7 Cal. 556. [July 
7, 1881.] 


237. Whenever an application is made for the attachment of any 

Further p.articnto when property l.elotiginf; to tlie judgment- 

application is for attachmont debtor, it slmll contain at the foot a description 
of immoveable property. Qf property sufficient to identify it, and also 

a specification of the judgment-debtor’.s share or interest therein to the best 
of the belief of the applicant, and so far as he has been able to ascertain the 
same. 

Every such description and specification shall be verified in manner 
hereinbefore provided for the verification of plaints. 


Undeh the Civil Procedure Code (Act VIII. of 1859) an application to the Court 
to continue the attachment of immoveable property, but to stay the sale of it, held to he a 
proceeding to keep in force the decree.— Nukanna v. Ramasami, I. L. R., 2 Mad, 218. 
[Jan. 21, 1881.] 

Applicaton was made for the attachment, in execution of a decree, of a muafi holding 
belonging to the judgment-debtor. The numbers and areas given in such application as 
the numbers and areas of the lands comprised in such holding were the numbers and areas 
of certain revenue-paying lands, and were not the numbers and areas of any lands held as 
muafi by the judment-debtor. The order of attachment described the property as de- 
scribed in the application for attachment. The judgment-debtor having alienated by sale a 
muafi holding belonging to him, the decree-holders sued to have such alienation set aside as 
void under the provisions of s, 276 of Act X. of 1877. Held that, having regard to the de- 
scription given in the application for attachment and the order of attachment, it could not be 
said that the maufi holding alienated by the judgment-debtor was under attachment at the 
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time of the alienation, and its alienation was therefore not void under 8.276 of Act X, of 1877. 
Held also that the material misdescription of the property in this case in the order of at- 
tachment protected the alienees, who were hond-Jide purchasers, from having the aliena- 
tion set aside as void under a. 276, as the attachment could not, under the circumstances, 
be held to have been “duly intimated and made known ” as required by that section. — 
Gumani v. Hardwar Pandey, I. L. R., 3 All. 698. [April 25, 1881.] 

In execution of a decree passed more than twelve years before the date of the Civil 
Procedure Code (Act X. of 1877), certain judgment-creditors applied for the attach- 
ment and sale of certain specified property belonging to their judgment-debtor, previous 
to the date on which the three years allowed for such execution, under s. 230, would 
have expired. Subsequently, after the three years had elapsed, they filed a fresh 
application, praying that certain other property of their judgment-debtor mii:ht be at- 
tached and sold in lieu of that specified in their former application, and that the latter 
might be released. Held that execution of the decree was barred by limitation. Per 
Prinsep, J. — Under s. 230 of the Civil Procedure Code, it was intended by the Legisla- 
ture that a decree-holder^ seeking to execute a decree passed more than twelve years 
before, should have one opportunity to execute that decree, and that, if he fails to satisfy 
it on that application, any further appli(;ation becomes barred. — Sreenath Gooho v. Yusoof 
Khan I. L. R., 7 Cal. 556. [July 7, 1881.] 

A DECREK-HOliDER, on the 8th July 1885. applied for execution of a decree dated the 
10th July 1873, omitting to set out specifically in suidi application a description of the 
immoveable property sought to be attached. On the 24th July he applied for and obtain- 
ed one month’s time to file a list of these properties ; a)id on the 7th August, after filing 
the list, applied for the attachment and sale of such properties. The judgment-debtor 
contended that execution was barred by limitation. Held that the omission to file on the 
8th July the list describing specifically the properties sought to be attached was a mere 
defect of description which could be remedied under s. 24.5 of the Code of Civil Procedure 
by allowing an amendment to be made ; and, further, that the two applications of the 8th 
and 24th July should be considered as one entire application dating from the date of the 
8th July. Syud Mahomed v. Syud Abedoollah (12 C. L. R. 279) followed. — Macgregor (J. 
C.) c. Tarini Churn Sircar, (I. L. R., 14 Cal. 124. [Aug. 11, 188C.] 

238 . Tf the property be land registered in the Collector’s office, the 

When application must be application tor attachment shall be accompanied by 
accompanied by extract from an authenticated extract from the register of such 
Collector’s register. office, Specifying the persons registered as proprie- 

tors of, or as possessing any transferable interest in, the land or its revenue, 
or as liable to pay revenue, for such land, and the shares of the registered 
proprietors. 

C . — 0/ staying Execution. 

Extending to 239 . The Court to which a decree has been sent for execution under 
When Court may stay ex- this chapter shall, upon sufficient cause being 
ecution. shewn, stay the execution of such decree for a 

reasonable time, to enable the judgment-debtor to apply to the Court by 
which the decree was made, or to any Court having appellate jurisdiction in 
respect of the decree or the execution thereof, for an order to stay the ex- 
ecution, or for any other order relating to the decree or execution which 
might have been made by such Court of first instance or Appellate Court if 
execution had been issued thereby, or if application for execution had been 
made thereto ; < 

and in case the property or person of the judgment-debtor has been 
seized under an execution, tlie Court which issued the execution may order 
the restitution or discharge of such property or person pending the result of 
the application for such order. 

Where a Court in one dintriot trannfers a decree for execution to a Court situate in 
another district, it is beyond the jurisdiction of the Court executing the decree to ques- 
tion the correctness or propriety of the order under which the decree was sent to such 
Court for execution. Where, in the opinion of the Court, sufficient cause has been shown 
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against the execution of a decree transferred for execution, the Court executing the decree 
should follow the procedure prescribed by s. 239 of the Code of Civil Procedure. — 
Beerchunder Manikya r. Maymaua Bibee, I. L. E., 5 Cal. 730. [Fob. 27, 1880.] 

Where a decree passed by a Court governed by the Code of Civil Procedure is sent 
for execution to another Court in British territory likewise governed liy the Code, it is 
not open to the latter to refuse to execute it on the ground that the former had no ju’ is- 
diction. In case of doubt, the Court where execution is sought may adjourn the execu- 
tion-proceedings in order to enable the party interested to make an ap]>lication to the 
Court passing the decree, and thence, if neces^sary, to tlie higher Courts of the same pro- 
vince in their turn. — Chogal41 v. Major Trueman, 1. L. E., 7 Bom. 481, [Aug. 13, 1883.] 

It is not open to the Court to refuse to execute a decree against which no appeal has 
been preferred, and the time for appealing against which has expired. — Ishan Chunder 
Roy V. Ashanoollah Khan, I. L. E., 10 Cal. 817. [June 10, 1881.] 

The powers which the foreign Court has, under s. 228 of the Civil Procedure Code, 
are confined to the execution of the decree, and the Court etinnot question the propriety 
or correctness of the order directing execution, nor can it, with reference to s. 239 of the 
Code, stay execution except temporarily. Held, therefore, where the drawers of a hundi, 
against whom the indorsee from the payee had obtained a decree on the hundi, objected 
in the Court to which the decree had been transmitted for execution that execution should 
not be allowed, because the payee had paid the amount of the hundi to the decree-holder, 
after the decree had been passed, and such Court refused to entertain the objection, that 
the order of the lower Appellate Court direeting that the ])artics should be allowed to 
produce evidence in regard to the alleged payment, and that, should the Court of first 
instance find that the decree-holder had reeeived satisfiietion to the 1 nil amount of the 
decree, the judgment-debtors should be absolved from all liability under the decree, could 
not be maintained. — Earn Lai v. Eadhey Lai, 1. L. E., 7 All. 330. [Jan. 7, 1885.] 

The plaintiff, having obtained a decree against the defondant in the Court of Small 
Causes at Poona, applied, under s. 20 of Act XI of 1805, to the Court of the Subordinate 
Judge at the same place for execution against the immoveable ]wo]>evty of the defendant. 
Notice having been issued to the defendant under s. 248 of the Civil Procedure Code 
(Act XIV. of 1882) calling upon him to show cause why execution should not issue 
against him, he appeared and ap]>lied to be all(>wx*d to ]»ay t he j augment -debt by instal- 
ments, alleging that he w’as an agriculturist, and ]>leading his inalulity to pay in a lump 
sum. The plaintiff denied that the defendant was an a^ricMilli rist. The Subordinate 
Judge raised an issue as to whether the defendant was an agnciiUnnst, and having, after 
inquiry, found the issue in the affirmative, w'as of opinion that the decree shouid be 
considered a nullity, and should not be executed, inasimuffi as the defendant being an 
agriculturist, the Court of Small Causes had no jurisdiction to pa.ss it. On reference to 
the High Court, //c/n? that the Subordinate Judge was not competent to question the 
validit}" of the Small Cause Court decree, liis duty being confined to enforcing it, on the 
presentation of a copy of it and certificate,^’ as provided by s. 20 of Act XI. of 1865. 
Nor could he take any notice of the status of the defendant as an agriculturist. The 
only course open to the defendant was to apply to the Small Cause (’ourt for a review of 
its judgment, for which purjiose the Subordinale Judge might stay the execution of the 
decree as provided by s. 239 of the Civil Procedure Code (A(?t XIV. of 1882). — Kastur- 
shet Javershot d. Eama Kanhoji, 1. L. E., 10 Bom. 65. [July G, 1885.] 

A JUDGMENT-DEBTOR, oucG arrested and im})risoiied in exeention of a decree, cannot, 
tinder the Civil Procedure Code, be again arrested under a fresh writ of attachment on the 
same decree. — Secretary of State for India in Council v. Judah, I, L. E., 12 Cal. 652. 
[April 1, 1886.] 

On the 4th of March 1884, a decree-holder apjilied to the Court of the Subordinate 
Judge of Moorshedabad (where the decree was passed) for transfer of the decree to the Dis- 
trict Court of Beerbhoom for execution. The transfer was made, and, on application by the 
decree-holder, the judgment-debtor’s properties in Beerbhoom were attached. Thereupon 
the judgment-debtor objected to the attachment, and obtained an order under s. 239 of the 
Code of Civil Procedure, staying the execution-proceedings. The judgment-debtor then 
applied to the Court of the Subordinate Judge at Moorshedabad objecting to the execu- 
tion of the decree on the ground that it wiis barred by limitation. The objection was 
overruled by the Subordinate Judge, and his decision was upheld on appeal to the District 
Judge. On second appeal to the High Court, held that the Moorshedabad Court wa« 
competent to hear and determine the plea of limitation. ILeld also that the fact of the 
judgment-debtor’s not raising the plea of limitation in the Beerbhoom Court did not, 

C. P. 22. 
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Extendinp: i 
Provincial S 
C. Courts. , 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


under the circumstances, preclude him from relying on it in his subsequent application to 
the Court at Moorshedabad.—Sriharry Mundul v. Murari Chowdhiy, I. L. B., 18 Cal. 
257. [July 2, 1886.] 

240« Before passing an order under section 239 to stay execution, or for 

Power to require security restitution of property or the discharge of the 
from, or impose conditions judginent-debtor, the Court may require such 
upon, judgment-debtor. security from, or impose such conditions upon, the 
judgment-debtor as it thinks fit. 

241. No discharge under section 239 of the property or person of a judg- 
Liability of judgment- i»t*nt-debtor shall prevent it or him from being 

debtor discharged to bo re- retaken in execution of the decree sent for execu- 
taken. 


A JUDGMENT-DEBTOR, onoo arrestod and imprisoned in execution of a decree, cannot, 
under the Civil Proeediirc Code, be again arrested under a fresh writ of aitachment on 
the same decree.-— Secretary of State for India in Council v. Judah, I. L. R., 12 Cal. 
652. [April 1, 1880.J 

242. Any order of the Court by which the decree was passed, or of 

^ „ X , • 1 s^Jch Court of Appeal as aforesaid, in relation to 

Order of Court winch pass- . i. ^ i i i n i i* t 

ed decree or of Aj^pellate execution 01 such decree, shall be binding 

Court to be binding upon upon the Court to which the decree was sent for 

Court applied to. execution. 

243. If a suit be pending in any Court against the holder of a decree 

stay of executi..n ponding of sucli Court, on tlie part of the person against 
«uit between decree-holder whom the decree was passed, the Court may (if it 
and judgment-debtor. think fit) stay execution on the decree, either ab- 

solutely or on such terms as it thinks fit, until the pending suit has been 
decided. 

A DECREE-HOLDER having attached the property of his judgment-debtor in execu- 
tion, the latter a])plied for a stay of execution until the derision of a pending suit brought 
by him against the judgment-creditor. The Court allowed the application, continuing 
the attaclimeut on the property, and struck the oxeeutioD-case off the file. The decree- 
holder appealed to the Iligh Court. Held that no appeal lay.— Nilial Chand alias Chutto 
Lai V. Rameshari Dassee, I. L. R., 9 Cal. 214. [June 30, 1882.] 

An order under s. 243 of the Civil Procedure Code staying execution of a decree 
determines a question relating to the execution of the decree within the meaning of s. 244, 
and is, therefore, a decree within the meauitjg of s. 2. An appeal, therefore, lies from 
such order. — btool v. Ichchauioyi Cliowdlirani, I. L. R., 13 Cal. 111. [Mar. 18, 1886.] 

D . — Questiom for Court executing Decree, 

244. The following questions shall be determined by order of the 

Questions to be decided by Court executing a decree, and not by separate suit 
Court executing decree. (namely) — 

(а) questions regarding the amount of any mesne-profits as to which 
|jhe decree has directed inquiry ; 

(б) questions regarding the amount of any mense-profits or interest 
which the decree has made payable in respect of the subject-matter of 
a suit, between the date of its institution and the execution of the decree, 
or the expiration of three years from the date of the decree ; 

(c) any other questions arising between the parties to the suit in which 
the decree was passed, -ox their representatives, and relating to the executioi^, 
discharge, or satisfaction of the decree. 
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Nothing in this section shall be deemed to bar a separate suit for m^snc- 
profits accruing between the institution of the first suit and the execution 
of the decree therein, where such profits are not dealt with by such decree. 

Where an application was made for the issue of execution of decree, and the District 
Munsif made an order refusing execution, the decree being one passed not in a regular 
suit, and governed by the one-year limitation, and the Subordinate Judge on appeal re- 
versed the Munsifs order, applying the three years’ limitation, held by the High Court 
that, as Act X. of 1877, s. 588, provided that orders passed in appeal from orders under s. 
244 should be final, no second appeal lay, and that the High Court could not interfere 
under s. 622, as the Subordinate Judge has iurisdiction to hear the appeal. — Suryaprakasa 
Bau V. Vaisya Sannyasi Razu, 1. L. R., 1 Mad. 401. [Sep. IG, 1878.] 

Moneys realized as due under a decree, if unduly realized, are recoverable by appli- 
cation to the Court executing the decree, and not by separate suit. The opinion of Stuart, 
C.J., in the Agra Savings Rank v. Sri Rain Mitter (1. L. R., 1 All. 388), differed from. 
Haramohini Chaudharain v Dlionmaui CJiaudlirain (1 13. L. R., A, C., 193) and Ekauri 
Singh IK Bai] Nath Chattapadhya (4 B. L R., A. C., Ill) distinguished. — Partab Singh 
V. Beni Ram, I. L. R., 2 All. Gl. [Nov. 14, 1878.] 

There is no appeal against an order made under Act X. of 1877, s. 244, determining 
questions between the parties to a suit as to the amount of inense-profiis recovered by the 
plaintiff subsequently to the decree, and as to tlie amount }):iyahle on account of the costs 
of execution of that decree. — Dalpatdhai Bhagubliai t\ Amarsang Kbcma Bhai, I. L. R., 
2 Bom. 553. [Mar. 20, 1878]. See also 1. L. R., 5 Cal. 50. [April 1, 1879.] 

A decree-holder, having assigned a share of her decree, applied several times jointly 
with such assignee for execution. On a subsciiuent appliciitiou made by the original 
decree-holder alone, the Court, VNliile granting the ap))1ication, directed that the proceeds 
arising from such execution should only be paid over to the co-de(;ree-holders jointly. 
Meld that the question in disimte being one between co-decree-holders, and not between 
parties to the suit or their representatives, as contemiJuted by A(‘t X. of 1877, s. 241, art. 
c, no appeal would lie from such order. — Gyamonee v. Radlia Raman, I. L. R., 5 Cal. 592. 
[Dec. 4, 1879.] 

An order refusing an application to execute a decree is not an adjudication within 
the rule of res judicata. — Hurrosoondary Dassec v. Juggobuudhoo Dutt, I. L. R., 6 Cal. 
203. [June 28, 1880.] 

The power given by s. 329 of the Civil Procedure Code to make such order as the 
Court shall see fit must bo coii'^trued with regard to tlie circumstances in respect of which 
the power is to be exorcised. An order under s. 329 should he the result of the fact that 
the defendant in the suit, who is precluded by the decree from disputing plaintiff’s right, 
unjustly instigates a third party, who has no real interest in the property, to prevent the 
plaintiff from getting the benefit of his execution. A Court has no powder under this 
section to determine, as between the judgment-creditor and a third party obstructing the 
execution of the decree, important <|uestions on the merits wliich are wholly unconnected 
with, and cannot be affected by, the fact that the obstruef ion is made at the instigation 
of the defendant. — Govinda Nair v. Kesava 1. L. R., 3 Mad. 81. [Oct. 27, 1880.] 

By a decree in an administration-suit, A was appointed Receiver “ to manage the 
estate.” A died, and by a subsequent order B was appointed Receiver. One of the defend- 
ants in the suit applied to have B removed from the office of Receiver on the ground of 
his alleged mismanagement of the estate. The application was refused. Meld that the 
order of refusal was appoahible, whether the former Code or the present Code of Civil 
Procedure was deemed to be applicable, being an order made in rospe(d- of a question 
arising between the parties to a suit relating to the execution of the decree. — Mithihai 
tJ. Limiji Nowroji Banaji ; Harrivullubhdas Calliandas v. Ardusar Eramji Moos, I. L. B , 5 
Bom. 45. [Dec. 3. 1880.] 

Where a decree-holder, declared to be entitled to possession of certain lands, subse- 
quent to decree executed a jiatta in favour of his judgment-debtor, who was then in 
possession, and afterwards took out execution under his decree, held (on an objection by 
the judgment-debtor that, under these circumstances, he was entitled to possession) that 
satisfaction of the decree not having been entered up, such objection could not be dealt with 
under s. 244 of the Civil Procedure Code. Meld also that s. 258 of the Civil Procedure 
Code deals with the adjustment of any decree, and not merely with the adjustment of a 
money-decree. — Baba Mohamed v. Wobb, I. L. B., 6 Cal. 786. [Jan. 19, 1881.] 
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Where the plaintiff in a suit prays that a person may be substituted on the record 
as the heir of a defendant who has died, the Judge should raise an issue as to whether the 
person sought to be substituted is the heir of the deceased defendant. In 1872, A brought 
a suit on a mortgage against the mortgagor, a Hindu widow, who died pending the suit 
A then a})pliod that the suit should be revived against B as the representative of the 
defendant. B denied that he was such representative, but the Judge refused to go into 
the question, made B a })arty, and gave A a decree for the sale of the mortgaged property. 
B subsequently brought a suit to have it declared, inter alia, that the mortgage and decree 
only covered the widow’s life-interest. Held that the suit was not barred either as res 
judicata or under the provisions of s. 244 of the Code of Civil Procedure. — Kanai Lall 
Khan v. Sashi Bhusoii Biswas, 1. L. R., 6 Cal. 777. | Feb. 9, 1881.] 


M, who held a decree against S for possession of certain immoveable property and 
costs, assigned such decree to S by way of sale, agreeing to deliver the same to him on 
payment of the balance of the purchase-mone>\ He subsequently apfdied for execution 
of the decree against S, (daiming- the costs whiidi it awarded S therou]>on paid the 
amount of such costs into Court, and, having obtained stay of execution, sued M for such 
decree, claiming* ])v virtue of such assignment 'I'hc lower Court held that the suit w>i8 
barred by the provision'^ of s. 244 of Act X of 1877, aud also, treat ing* such assignment as an 
uncertilied adjustment of such doc.rec, that it w^as barred by tin* terms of the last para- 
graph of .s. 258 of that Act, Held tliat the suit was not barred hv anything in either of 
those sections. The words ‘^any Court ” in the last paragraph of s 258 refer to proceed- 
ings in execution and to the Court or Courts executing a decree. -Sita Ram v. Mahipal, I. 
L. R., 3 All. 533. [Feb. 21, 1881 ] 


S, alleging that a money-decree against him held by G had been adjusted out of 
Court by a payment in cash and the delivery of certain property, aud that M had, uot- 
wuthstandiDg such udjiisl merit, ap])lied for execution of such decree, and recovered the 
amount thereof, as the (hurt executing sneh decree Ind refused to determine whether it 
had been satisfied on the ground that such adjustment had not been certified, sued M for 
the money which he had paid him out of Court. Held that the suit w*as not barred by 
the jirovisions of s. 214 of Act X. of 1877 or of s. 258 of that Act. The last paragraph 
of s. 258 means that the Camrt executing the decree shall not recognize an uncertified 
payment or adjustment Old of Court. It does not prohibit a suit for money paid to a 
decree-holder out of (’ourt, and the payment of which, not being ccrlffii'd, could not be 
recognized, aud which the decwee-holder had not returned, hut had misai>propriated by 
taking out execution of the decree a second time, and securing the anionnt in full through 
the Court. — 81iadi v. Gauga Saliai, I. L. R., 3 All. 538. [Feb. 28, 1881.] 


One Khelut Cliunder was entitled to a share in Pargaiia Alumpore. Before he ob- 
tained possession, Government revenue on tho whole estate fell duo. Khelut failed to pay 
his sharer, and his co-sliarer, Kaminoe, to save the‘ estate, paid tho wdiolo sum due, aud 
subsequently sued Klielut for the amount, eventually obtaining a decree. Subsequently 
this decree became vested in one Riitiiessiir, and the Pargaiia Alumpore came into tho 
posses, sion of Kaliprosono (those. Rutnessur obtained an order for execution against tho 
property of Khelut, aud, having transferred his decree to the High Court, proceeded to 
enforce the decree against Krishto Mohinee, the widow of Klielnt, and her son, by at- 
taching the family dwelling-house in Calcutta. The widow and son then brought this 
suit against Kaliprosono to have the share of Khelut in Alumpore asoertaiued, and praying 
for a decree calling ujion Kaliprosono to pay the amount of the value of the share of 
Alumpore in satisiaction of Jiutnessur’s decree. Held that the suit could not bo raaiu- 
t’ained so far as it alt eiiiptcd to make tho decree a charge against Alumpore. Questions as 
to part-satisfaction of a decree cannot, according to cl. e, s. 244 of Act X. of 1877, be 
raised in a separate suit. That section alludes to parties to the decree or their representa- 
tives; but it is not on that account open to a jilaintilT to evade the section by adding an 
unneces.sary party to tho suit. Held gn appeal that the suit was rightly dismissed ; that, 
as far us Rutnessur was comierned, it had alrt*ady l>oeu decided that Rutnessur was entitled, 
if he so chose, to exeiuilo liis decree against tlie Cahuitta properly; and that, therefore, 
that question w'as res judical a ; and that, as regards the plain titi’^s claim, that the patni 
given b} Kaliprosono to Hurry Churn should be treated as part-payment to Rutnessur, 
Buch a question could only be decided in execution-proceedings. That tho mere existence 
of the agreement Ijotween Kaliprosono, Rutnessur, and Hurry Churn, did not entitle the 
plaintili to join them us co-delendants in the suit. That, us far as Kaliprosono was con- 
cerned, the suit brought against him could only bo treated as a suit to establish a charge 
or lien on land out of Calcutta, and therefore the Court had no jurisdiction to try it. — 
Kristo Mohinee Hossce v. Kaliprosono Ghose, I. L. R., 8 Cal. 402. [Mar. 7, 1881. J 
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An order passed on appeal by a High Court determining a question mentioned in s. 244 
of Act X. of 1877 is a final “ decree ’’ within the meaning of s. 595 of that Act. Held there- 
fore, where such an order involved a claim or (juestiou relating to property of the value of 
upwards of ten thousand rupees, and reversed the decisions of the lower Courts, th it 
notwithstanding the value of the subject- matter of the suit in which the decree was made 
in the Court of first instance was less than that amount, such order was appealable to Her 
Majesty in Council. — Ham Kirpal Shukul o. Hup Kuar, 1. L. H., 3 All. 033. [_Mar. 14, 
1881.] 


In 1878, a decree-holder, having received certain grain from the judgment-debtor iu 
satisfaction of the decree, failed to certify satisfaction of the decree to the Couri in accord- 
ance with the provisions of s. 258 of the Code of Civil Procedure, 1877, and executed the 
decree nevertheless, in a suit for damages against tlie decree-holder it was held tlial Lbe 
judgment-debtor’s remedy for the wrong suffered was not taken away by the provisions of 
ss. 244 and 258 of the Code. — Viraraghava Hoddi v. ISubbak, 1. L. H., 5 xVIad. 397. ^May 
11, 1881.] 


An order for attachment and sale of property in execution of a decree is an order 
“ of the same nature with an order made in the course of a suit for attachment oi the 
debtor’s property. The latter order is a^jpealable under s. 588, cl. r, of the Code of Civil 
Procedure. It follow^ that an order for attachment and sale in execution of a decree is 
(according to the re(piirement of s. 588, ci.jJ “ of the same nature with appealable orders 
made in the course of a suit,” and therefore is appealable under that section. — Polokdhari 
Hai V. Hadha Pershad Singh, 1. L. H., 8 Cal. 28. [June 23, 1881. j 


An order under s. 243 of the Civil Procedure Code staying execution of a mortgage 
decree obtained against the representatives in title of the mortgagor, i>n the ground that, 
owing to dis[)Utes among such representatives as to their lospective shares m ilie property 
left by the mortgagor, an adimiustration-suit had been instituted and was pending, comes 
within el. c of s, 244, iiiasmueii as the question raised liiereb^ m a question arising oetvveeu 
the parties to the suit lu which the decree was passed and relating to tlio execution of the 
decree, and is therefore appealable. Where such an order wa^ made, it w'as Ae/d, on 
appeal, that it was illegal, in so much that it prevented a secured eredilor from availing 
himself ol liie beiielit of his security by realizing the property specilieaiiy iiypulheeated 
by the mortgage.— Hrislina Mohiueo Hasi v. 8hyauia Charan JNag, U C. L. H. 344. [Air^ 
29, 1881.] 


In execution of a decree on a mortgage-bond executed by the father of the judg- 
ment-debtors, since deceased, which decree directed tuat tlie mortgage-hen should be en- 
forced, by sale ol the properly specially' mortgaged ; and, jiccouUlj/, if the deot re- 

mained uusatislied, by the sale ol liie otiiei propeily in the })usses.>ion oi the judgment- 
debtors— the judgment-eredilors proceeded tu nave tlie mortgaged property sold. Alter 
the issue of the sale-no tilicatiou, and three da^." pnor to the dale hxed lor tue sale, one of 
the judgment-debtors applied to have the .sale stayed, on the ground that an administra- 
tiou-suit was pending with resj)ecl to the property of his father, the mortgagor, and also 
asked that a receiver might be appointed and arrangements made lor the j>uri(ose oi pac- 
ing off the mortgage-debt and saving the property from being sold. On this application 
the Court passed an order slaying iiic sale, iic/h liiat sueU order was appealable, beiu*'* 
a question arising between the parties to the suit in which tiie decree was passed, and re- 
laiiug to the execution of that decree, and as such coming vvitbin the provision oi cl. c s. 
244, Act X. of 1877 (Civil Procedure Code). Held also liiat the Court was wrong is pass- 
ing such order, inasmuch as there were no reasonable grounds wdiy a secured creditor 
should bo debarred from enforcing his security pending the administration-suit. — Krisio- 
mohiuy i)ossec v. Bama Churn Mag Chowdry, i. L. H., 7 Cal. 733. [Aug. 29, 1881. J 


A SUIT will not lie upon a decree the execution of which is barred by the provisions 
of the Limitation Act. A suit may be brought in the High Court of Bombay upon a 
jud gment oblainod in the Court of 8iiiall Causes of Bombay, 'riie execution of the 
decrees in such suits is rigorously coniiued to immoveable estates. The ground of the 
interference of the High Court in such cases is that, practically, tiie judgineiit-croditor 
could not recover ins debt excejit by proee.ss agumst the immoveablo estate of the debtor, 
lu such eases the plaint must coutaiu au averment, and the plaintiff mmst establish to the 
satisfaction of the High Court, that there is not uuy sufficient moveable property of the 
defendant against which decree of the Court of iSmall Causes cau be fully executed and 
that he has immoveable properly situated withiu the original jurisdiction of the High 
Court against which execution can be had. Moonshi Golarii Arab v. Curreem Bux 8haikji 

(1. L. H., 5 Cal. 294) referred to. — Hakirupa v. Pandurangapa, 1. L. H., 6 Bom 7 [JScd 

13, 1881.J • • L u- 
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Whebe a plaintiff, in bringing a suit for possession and for mesne-profits, approxi- 
mately estimates the amount of such mesne-profits at a certain sum, and obtains a decree 
■which leaves the amount due as mesne-profits to be ascertained in execution, he is not 
bound down to the amount claimed in his plaint, but if more is found due to him, he is 
entitled, on payment of further court-fees, to recover the larger amount so found due. 
Baboojan Jha v, Byjnath Dutt Jha (I. Ij. R., 6 Cal. 474) distinguished. A Court, in 
execution-proceedings, cannot look behind the decree when the decree does not limit the 
amount of wasilat to be awarded. — Jadoomony Dabee v. Hafez Mahomed Ali Khan, I. L. 
R., 8 Cal. 296. [Dec. 9, 1881.] 

The holder of a decree against a firm caused certain property to be attached in exe- 
cution of the decree as the property of the firm. One of the partners in the firm objected 
to the attachment on the ground that such property was not the property of the firm, but 
•was his private property. The Court disallowed the objection, whereu})on such })artner 
appealed from the order disallowing the objection. Held that such order was not one 
under s. 244 (c) of Act X. of 1877, but under s. 281, and wiis therefore not appealable. — 
Abdul Rahman v. Muhammad Yar, I. L. R., 4 All. 190. [Jan. 13. 1882. J 

A SUIT for the recovery of money paid to a judgment-creditor out of Court in satis- 
faction of a decree, but not certified, is barred bj^ s. 244 (e) of Act X. of 1877 and by the 
last paragraph of s. 258 as amended by Act XII. of 1879. — Patankar v. Devji, 1. L. R., 6 
Bom. 146. [Jan. 24, 1882.J 

Where an order, requiring the decree-holder to give security within three dyys, i» 
made under s. 546 by the Judge of the Court in which the decree was passed, and in 
which the execution is pending, such order is appealable as a decree under the provisions 
of ss. 2 and 244 (cl. c). — Luchmeeput Singh v. Sitanath Doss, 1. L. R., 8 Cal. 477. [Mar. 
8, 1882.] 

A JUDGMENT-DEBTOR who claims to have a sale of his land set aside on the ground 
of fraud committed by the judgment-creditor, who procured a sale without advertisement, 
and purchased the property without leave of the Court, is debarred from bringing a suit 
to set aside the sale, inasmuch as the quc'^tiori is one arising between the parties to the 
suit, and relates to the execution of the decree within the meaning of s. 244. — Viraraghava 
Ayyangar v. Venkata Charyar, I. L. R., 5 Mad. 217. [May 4, 1882.] 

An order directing an account is not an order in the nature of a final decree, and is 
unappealable : such an order merely directs certain proceeditjgs to be taken, in order that 
a final decree may thereafter be made.—breenath Roy v. Radhauath Mookerjee, 1. L. R., 
9 Cal. 773. [July 7, 1882.] 

A SuBOUDiNATE Judge admitted a plaint in formd pauperia^ but, holding that he had 
no jurisdiction to try the suit, returned the plaint to the plaintiff for its presentation 
in the proper Court, and ordered each party to pay his own costs. After the presentation 
of the plaint in another Court, and before the termination of the suit, the Collector ap- 
plied to the Subordinate Judge for execution of the order as to costs by seeking to re- 
cover the amount of the stamp-duty from the plaintiff’. The Subordinate Judge refused 
to execute the order, on the ground tliat the pau})er-su!t was still pending in another 
Court. His order was affirmed by the District Judge in ai)peal. On second apjieal to 
the High Court, held that there was no appeal, and, therefore, no second appeal, under s. 
244 (cl. c) of the Civil Procedure Code (Act X. of 1877), against the order of the Sub- 
ordinate Judge refusing execution of the order as to costs, inasmuch as the question was 
not between the parties to the suit. Held further that, under s. 412 of Act X. of 1877, 
the Subordinate Judge had no jurisdiction to make the order for payment of court-fees 
by the plaintiff. The High Court ac<iordingly, iu the exercise of their extraordinary 
jurisdiction, annulled the Subordinate Judge’s order about costs, and all the subsequent 
proceedings consequent upon that order. — Collector of Ratnagiri v. Janardan Vithal 
Kamt, I. L. R., 6 Bom. 590. [July.. 20, 1882.J 

In 1875 a decree was passed against N as representative of L, who died pending the 
suit, declaring N liable to the extent of the assets of L which might have come to the 
hands of N. In 1879 the decree-holder applied for execution of the decree, and, without 
proof that any of the assets of L had come to the hands of N, obtained an order, and 
attached lands belonging to N. N objected to the attachment, but the Munsif, without 
investigation, rejectSi his claim, and directed N to bring a regular suit. The land was 
sold and purchased by A B. N, after an abortive attempt to obtain a review of the 
Munsif s order from his successor, brought a suit in 1880 against the decree-holder and A B 
to recover the land. Held that as N was a party to the former suit within the meaning 
of 8. 244 of the Civil Procedure Code, 1877, the suit would not lie. — Arundadhi Ammyar 
V. Natasha Ayyar I. L. R.^ 6 Mad. 391. [Aug. 14, 1882.J 
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Ceetain persons, claiming by.right of inheritance to C, sued B, N, A, K, and others 
for possession of certain immoveable property, and obtained a decree, dated in August 
1876, for possession of the same. In the course of the litigation which ended in that 
decree, Z purchased certain immoveable property from B, N, A, and K. Z was subse- 
quently dispossessed of such property in execution of the decree of August 1876. He 
thereupon sued the holders of that decree for possession of the same, alleging that his 
vendors had inherited the same from 1), that it was not affected by that decree, and that 
be had been improperly dispossessed of it in execution of that decree. Held by the 
Court that, the plaintiff not being the representative of any of the parties to the suit in 
which that decree was passed, in the sense of s. 24<4 of the Civil Procedure Code, but being, 
if his allegations were true, a purchaser from certain of the Judgment-debtors of proper- 
ty not affected by that decree, the suit was not barred by the provisions of that section. 
Partab Singh Beni Barn (1. L. B., 2 All. (51) distinguished. Observations by Stuart, 
C.J., on his judgment in The Agra Savings Bank v. Sri Bam Mitter (I. L. B., 1 All. 
388), and on the judgment of the Pull Bencli in Partab Singh v. Beni Bam (I. L. B., 2 
All. 61) referring to the judgment. — Zauki Lai v. Jawahir Singh, I. L. B., 5 All. 94. 
[Aug. 25, 1882.] 

On appeal from an order allowing an application by the legal representative of a 
deceased decree-holder for execution, the Appellate Court, holding that the applicant must 
ol)tain a certificate under Act AXVII. of I860 before ho could take out execution of the 
decree, made an order directing that execution of the decree should be stayed until the 
applicant had obtained such certificate. Held that such order fell under s. 244 of the 
Civil Procedure Code, and was therefore appealable. Also, following the principle enun- 
ciated in Lachmin v. f^langa Prasad (I. L, B., 4 All. 485), that the jiossession of a certifi- 
cate under Act XXVII. of 1860 was not ‘‘an imperative condition precedent to the in- 
stitution^^ of execution-proceedings by tlie representative of a deceased decree-holder ; but 
that, where the judgment-debtor objects to the title of the person claiming to execute the 
decree, the Court should consider whether the objection is vexatiously raised or is a bond 
jide one. — Hoti Lai v. Hardeo, I. L. B., 5 All. 212. [Aug. 29, 1882.] 

A DECREE enforcing a first mortgage of certain property not being satisfied, the 
property was sold in execution of a decree of a later date enforcing a second mortgage of 
the properly. Her Stuart, C.J. — Tliat the decree enforciug the first mortgage could not 
be executed against the property, but the holder of such decree was bound to bring a fresh 
suit against the j)urchaser of the pro^ierty to enforce Ins decree. Per Straight, Brodhurst, 
and Tyrrell, J J.-- That a fresh suit was the most couveuieut and expeditious remedy. Pet 
Oldfield, J.— That the purchaser not beiug the ‘‘ represeutative ” of the judgment-debtor 
within the meauiug of s. 244 (c) of the Civil Procedure Code, the holder of such decree 
must bring a fresh suit to enforce it.— Jagat Narain r. Jag Bup, I. L. B., 5 All. 152. 
[Mar. 19, 1883.] 

On an application for execution for the full amount due under a decree by some of 
several joint decree-holders, the judgment-debtor objected to execution being granted for 
the full uniouut of the decree on the ground that he had already paid off a large portion 
of the money due uuder the decree to B, one of the joint decree-holders. The payment 
was made out of Court, but B, who claimed to be entitled to a 12i-auiia share in the 
decree, certified the jaiyment iu the maimer prescribed by s. 258 of the Civil Procedure 
Code (Act XIV. of 1882), and represented that his claim had been satisfied in full. The 
other joint decree-holders denied B’s right to the 122 -anua share claimed by him, and 
refused to recoguise the payment said to have been made to him. The lower Court dis- 
allow'ed the objection, and granted execution for the full amount of the decree. Held 
that, regard being had to the provisions of the General Clauses Act (I. of 1868), the 
word “ decree-holder” iu s. 258 of Act XIV. of 1882 should be read in the plural, and 
looking at the provisions of s, 281 of the later Act, the Court ought not to recognise pay- 
ments made out of Court, unless made and certified for the benefit of all the joint decree- 
holders of any portion of the decree in excess of that to which the decree-holder so paid 
is undisputedly entitled. Held also that a judgment-debtor is entitled to credit for any 
aum paid bond Jide to one of several joint decree-holders, and duly certified to the Court 
by the latter, and that the other joint decree- holders cannot execute the decree for more 
than their own share. Held further that in this case the lower Court was wrong in 
wholly ignoring the payment certified by the decree-holder B, and that it should have 
determined, whether the payment to B was a fraud on the other joint decree-holders; 
and, secondly, what amount the latter were entitled to have out of the whole decree, the 
latter being the main question between the applicants for execution and the judgment- 
debtor, and as such clearly within the scope of s. 244 of the Civil Procedure Code. 
See Banee Nyna Kooer v. Doolee Chund (22 W. B. 77), Brojeswari Ohowdhranee v. 
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Tripoora Soondere Bebi (3 C. L. R. 513), and Mahima Chandra Roy v. Pyari Mohaii 
Chovvdhry (2 B. L. R. Ap. 43). — Tarruck Chauder Bhuttacliarjce v. Divendro Nath 
Sanyal, 9 Cal. 831. [April 15, 1883.] 

a suit to re(;oveF possession of land, the defendants resisted execution on the 
ground that they were cultivators, and that the decree only authorized the plaintiff to 
recover possession as proprietor. The objection was overruled, and the defendants were 
ejected. They then sued to set aside the order made in the execution-proceedings and to 
re(;over possession. Held that the suit was barred under s. 214 (cl. c) of the Civil Proce- 
dure Code.— Najhan v. Mahomed Taki Khan, 1. L. R., 9 Cal. 872. [April 19, 1883.] 

S MOiiTGAGED four parccls of laud to M. M obtained a decree against S directing 
the sale of the lands mortgaged. 8 died, and K was brought in as his representative 
under s. 234 of llie Code of Civil Procedure. M applied for exe(mtion against the 
lands mortgaged as assets of S. K objected to the sale of three parcels, on the ground 
that one parcel belonged to himself (K), and two to the family to which 8 belonged, and 
of which K was the manager. The District Munsif investigated these questions under 
8. 244 of the Code ol ('ivil Procedure, and directed that execution should proceed against 
all four parcels. The District Court on appeal reversed the order of the Munsif on tho 
ground that he had no ]iovver to decide these questions under s. 244, and that the proper 
course was fur M to attach the properties and for K to make a claim. This course was 
adopted, and K’s claim was rejected, and the four ]>arcels were sold and bought by V. 
K thereupon brought a suit against M and V to cancel the sales to V. Meld that, by 
virtue of s. 244 of tho Code of Civil Procedure, the suit would not lie. — Kuriyali v. 
Mayan, 1. L. R., 7 Mad. 255. [Nov. 20, 1883.] 

A sriT for money having been brought against the holder of an impartible zarafn- 
dari, a decree was passed iii lbG7 by consent to the effei't that the zanundar undertook to 
jtay a cerium sum by yearh instalments and hypothecated certain land as security. A 
memorandum of this d(!cree was registered under s. 42 of Act XX. of 18t>(>. The last in- 
stalment fell due in Pebruarv 1870. The decree was kciit alive against tho zamindar up 
to his death in 1873. IJjion the death of the zamindar proceedings in execution w'ere 
taken against his son who succeeded to the zamiiidari, but were set aside on appeal. In 
Jai.iuiiyv 1882, a suit was biought against the son to recover the amount of the last in- 
stalment due l)v Ins father under the decree of 18G7. Meld that the suit- w\as neither 
barred by the provisions of s. 244 of the Code ol (jivil Procedure, nor by limitation. — 
Arunachala r. Zamindar of 8ivagiri, 1. L. R., 7 Mud. 328. [Dec. 27, 1883.] 

The words, “ the following questions shall be determined by order to the Court exe- 
cuting tlie decree,” of s. 214 of the (hide of Civil Procedure, must be interpreted to mean 
the Court executing the decree at the time when the ap])lication is made, and that they 
do not include the (hmrt vvliicli has executed tlie decree, and has, therefore, hecome/«im- 
tu\ ojfic'w . — Pakaruddiii Mahomed Ahsan v. Ollicial Trustee of Bengal, I. L. R., 10 Cal. 
538. [Peb. 21, 1884.] 

A JUDGMENT-DEBTOR sucd the decree-holder for recovery of possession of certain land 
which had been sold in execution of the decree, and to set aside the sale on the ground 
that the land was not liable, under s. 9 of the N. \V. P. Rent Act, to sale in execution of 
decree. Meld that the question at issue between the parties was clearl}^ one relating to 
the executing and satisfaction of the decree, and that the suit was therefore barred by the 
provisions of s. 244 of the (hvil Proecdure Code. — Jaiiki 8ingh v, Ablakh Singh, I. L. R., 
6 All. 393. [May 2G, 1881.] 

A JUDGMENT-DEBTOR, alleging that his right as occupancy-tenant of certain land had 
been sold in execution (4 the decree, sued the decree-holder and the auction-purchaser 
to set aside the sale as illegal under s. 9 of the N. W. P. Rent Act. The Court of first 
instance decreed the claim, and ordered the defondant-dccree-liolder to refund the pur- 
chas(!-monoy. Held that, as hetw'ecn the defciidant-decree-holder and the plaintiff, the 
question at issue was one arising lietwcon the parties to the suit in which the decree was 
passed, and relating to the execution, discharge, or satisfaction of the decree, and wae 
therefore, under s. 244 of the Chvil Procedure Code, to be determined by the Court ex- 
ecuting tlie decree, and not by separate suit. Janki Singh v. Ablakh Singh (l.L. R., B 
All. 393) followed. Meld also that, apart from this consideration, it was beyond the 
lower Court’s jaiwer to make an order directing the decree-holder to refund the purchase- 
money, that being a matter between tw'o co-defondants which was not raised, and could 
not be decided, in the present suit. — Ram Gopal v. Khaiali Ram, I. L. R., 6 All. 448. 
[June 13, 1884.] 
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A JUDGMENT-DI^BTOK, uj)on llio aUiicbmcnt of certain land in execution of de(Tees 
pa?«sed aj^ainst him porHoiYully by the Ueveniie Court, iuHtituted a suit for decliirtition and 
testablishment of his ri^lit to such land, not as his own property, but as ivakf, of wliich 
he was mutawalli or trustee. Held that, inasmuch as tlu? j)laintilf was not suin^ in his 
own ti^ht, but in his ca])aCity as custoilian, trustee, or mana^^er of the pro|>crty, aiui. 

he must, therefore, be taken to fill a eh.-iracter separate from that in whicli the de(‘rtM‘s 
Were passed a,i<ainst him by the Revenue Court, his suit was not barred liy the provisions 
t)f 8. 244 of the Civil Procedure (Jode. Madho Prakash Sinjj^h v. Murli Manohar (I. L. 
R., 5 All. 406) and Shankar Dial t. Amir Haidar (I. le R., 2 All. 752) referred to. — 
Kath Mai Has t). Tajammul Husain, 1. L. R., 7 All. 36. [July 23, 1884. J 


The provisions of s. 244 of the Civil Procedure Code govern equally the procedure of 
the Court which passed the decree when executing such decree, and the f/ourt to which 
the decree is sent tor execution. Cooke v. Hiseeba Beebco (N. W. P., H. C. R., 1874, 
p. 181), referred to. All orders staying execution of decrees, wlictlior passed by the (knirt 
which passed the decree, or by the Court to which it is sent for exe(;ntion, are questions 
a'fisin^^ between the parties to the suit in which the decree was passed, and n'latin;.,'' to the 
■execution,’' thereof, within the incaniiu^ of s. 244 (c) of the Civil Procedure (kidc, and, 
tis such, appealable, irresY)ective of the provisions of s. 588. Kristomohiny Dossoe v. 
Baina (’hum Na.i,^ Chovvdry (I. L. R., 7 Cal. 733) and Luchmeeput Siuifh r, Heota Nath 
Hoss (1. L. R., 8 Cal. l77) followed. The wide.st meaning should be attached to cl. c 
uf s. 244 of tile Civil Procedure Code, so as to enable tlie Court of first in.staiice and 


the (yourt of A])peal to adjudicate upon all kinds of questions arisin^r between the parties 
to a deiireo and relal.ini,'- to its execution. There is no provision in the law which empowers 
t^ic Court pnssnur a decree to set aside the proceedings under which the d(;(n*ec- holder has 
ulreudy hi^en ]>]aced in ]toss<*s«ion in execution of his decree. The provisions of s. 243 of 
the Civil Proeoduie Clede have no reference to a case in wdiiidi execution has already been 
Carried out, and l ire (ioerei ■ ludder placed in possession of the property decreed to him. — 
Ghazidin v. Fakir Bakhsh, 1. L. li., 7 All. 73. [Aug. 7, 1881.] 


The consideration for a mortgage consisted partly of the amount of two decrees held 
hy the mortgagee against the mortgagor. The mortgagee having sued to enfori^e the 
mortgage, tlie mortgagor pleaded failure of consideration as a bar to the enforcement of 
the mortgage. This plea was based on the allegation that the mortgagee had not certified 
the adjustment of the decrees as pi-ovided by s. 258 of the Civil Procedure Code, and they 
were still in force umh'r tlie terms of that .section. Per Huthoit, J., that the hiilnro of 

the mortgag(‘e to certify the adjust uient of the decrees did not constitute a failure of 

consideration, bec-ause ho did not eovenant to certify such adjustment, and it was not, in 
fact, necessary fur him to do so ; because he could not seek execution of the decrees on 
the ground that, lliough un.satislied, they were still in force under s. 258 of the (hvil 

Procedure C(»de, without Ixicoming liable to penalties ; and because, if the mortgagin’ 

considered the entering up of the adjustment of the decrees to he imperative, he had his 
remedy by ap[»lication lo the Couri in the terms of s. 258. Per JMahmood, J., that the 
adjustment of a decree out of Court,, if never certified to the Court, is, under s. 258, in- 
effectual only St) f;ir as the execution of the decree is concerned ; that there is notliing in 
the Contract Act to make such an udjustinent invalid as the consideration for an agree- 
ment; that an agreement founded on such consideration may bo enforced without defeat- 
ing the objects of s. 258; and that consequently there was, in respect of the amount of 
the decrees, valid consideration for the mortgage. (Ttunamani Dasi r. Pran Kisliori Dasi 
(5 B. L. K. 223; 13 \y. R. 6fM, Mecr Mahomed Kazem Jowliarry v. Khetoo Bihoe 
(20 R. 150), Gum Khan r Koonjo Behary Sein (3 (b [j 414), Havlata r. Ganesh 
Shavsbtri (I. L. R., 4 Bom 295), Sliadi v. Galiga 8ahai (1 L R , 3 All. 538), and 18ita liam 
V. Mahipal (I. L R., 3 All. 533), followed. Patankar v. Hevp (I. li. R,, 6 Bom. 146) and 
Pundrang Ramehandra Chovvghule r. Narayan (I. L. R., 8 Bom. 300) dissented from.- 
Ramghulam v. Janki Rai, I. Tj. R., 7 All. 124. [Aug. 15, 1884.] 


In 1877 the i>laiutifl‘s sued the defendant for possession of (icrtain properties, and ob- 
tained a decree. In execution of tin's decree, the plaintiff, on 12th of July 1879, obtained 
formal po.ssossion of the properties sued for. The defendant continued to remain in actual 
possession and occupation of a portion of the premises, and refused to give up possession 
of the same to the plnilitifT, who served him with a two months’ noti(;e to quit in June 
1881. The plaintiff did not evict the defendant in execution of the decree obtninod by 
him against the defendant, but instituted a fresh suit for that purpose. Held that 
such a .suit w'ould lie. Semite, that the delivery of formal possession in execution of a» 
decree for possession gives a cause of action, against a defendant who remain.s in occupa- 
tion of the promises, w^hich may be enforced in a regular suit. — Shama Chut-an Chatterji 
V, Madhub Chuudra Mookerji,"j. L. K., 11 Cal. 93. [8ep. 12, 1884.] 


C. P. 23. 
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The plaintiff in a suit for possession of immoveable property obtained a decree for 
possession thereof, and in oAecution of the decree obtained possession of the property. 
This decree was subsequently reversed on appeal by the defendant. The decree of the 
Appellate Court was silent in rosjieet of the mesne-profits which the plaintiff had received 
while in possession. The defendant instituted a suit to re(;over those iirofits. Beld^ j)(r 
Petherarn, (^J., and Oldheld, Prodhnrst, and Duthoit, .IJ., that the suit was not barred by s. 
244 of the Civil Procedure Code, the question raised by such suit, although it might have 
arisen out of the decree of the Appellate Court, not“ relating to the execution, discharge, 
or satisfaction of the decree,” ^^ithill the meaning of that section (because, at the time, 
no such question had arisen or was in existence), and therefore not one in respect of which 
a separate suit is barred by that section. Partab Singh v. Beni Uam (I. L. P., 2 All. 
Gl) distinguished b}^ Oldfield, J. Ter Mahmood J. — That the suit was not barred by s. 
2 ft, the mcsne-])rofits sought to be recovered not having been realized in execution of the 
decree reversed on ap]jeal. Per Duthoit, J.— The words in cl. c of s. 244, “any other 
questions arising,” t'ce., should be read as “ au}’^ other questions directly arising ; ” other- 
wise the most remote iiiijuiries would be possible in the execution department. — Pam 
Chulani v. Dwaika Pai, 1. L. P., 7 All. 170. [Nov. 19, 1884.] 

(J OTiTAiiNKD a d('eroe against P for possession of a house, and in execution thereof 
obtaine<l [tossossion. On appeal, the decree was set aside lyv the High Court, whose decreo 
did not direct that the a])pellant should be restored to possession, and vva.s silent as to mesne- 
profits. Held lliat, with reference to s. of the Civil Procedure Code, P was entitled 
to re *o\ er jiossession of the property in execution of the High Court’s decree, but that, 
with reference 1o I be decision of th(‘ Pull Pencil of t he Court in Parn Ghulaiu v. Dwarka 
Pai (I L, JC, 7 All. 107), he could not, in cxeiaition of that decree, recover mesne-pro- 
fits. —(hinnii Pal r. Pam Naliai, I. L. P , 7 All. 197. [Dec. 4, 1884. J 

I'rrE ancestors ol P mort gaged their share in a certain mchal to A. Subsequently B 
became entitled to this sJiare in the mebal, and A obtained a decree on bis mortgage, in 
execution of which the right, tillo, and interest of B was sold and purchased by C. Sub- 
sequently to this latter decree and sale, B obtained a decree against I) for possession of cer- 
tain lands which were proved fo belong to this mehal. E tlion obtained a decree against 
B, in execution of wliidi the right, title and interest of in this same mehal was sold and 
purchased by P ; C and F trausferrod their rigld^ under their respective purchases to E. 
E thereupon, as purcUuser of the right, title, and interest of B from F, applied to cxecuto 
the decree obtained by B against D. Tliis ajiplication was rejected by the Subordinate 
Judge, but on appeal to the l)istri<*t Judge was allowed. B thercu]>on applied to the 
High Court to have this order set aside. Held that the order should be sot aside, inas- 
much as no appeal lay from the order of tlie Suhordinato Judge, the order not being a 
decree within the nieamng of ss. 2 and 214 ((ds, a, h, and a*) of the Civil Procedure Code. 
— MoJiabir 8ingh v. Pam Baghowun Chou hey, I. L. P., 11 Cal. J50. [Dec. 12, 1884.] 

A SUIT upon a bond specially registered under the provisions of s, 53 of Act XX. of 
186<) for an amount less than Ps. 500 is (jognizablc by a Mofussil Court of Small Causes, 
and under s. 580 of the Code of Civil Procedure no second appeal lies to the High Court 
against an order passed on an a[q)licati{m for execution of a decree made in such a suit. 
C^ucere. — Whether an apiieal lies at all against such an order passed in proceedings taken in 
execution of such a decree. — Sri Bullov Bhattucliarji ii. Baburam Chattopadhya, I. L. P., 
11 Cal. 1G9. [Jan. 23, 1885.] 

No second ap])ea] lies to the High Court against an order passed on an application for 
execution of a decree made in a suit under s. 53 of Act XX. of 1800. — Sri Bullov Bhatta- 
charji v. Baburam Chattopadya, I. L. P., 11 (>al. 109. [Jan. 23, 1885.] 

In execution of a decree certain property wius sold in pursuance of an order under s. 
244 of the Civil Procedure Code, aJid purchased by a person not a party to the suit, who 
subseiiuently obtained possession oDtlie jiropcrty. Thai order was subsequently set aside. 
In a suit by the judgment-debtor to recover possession of the property from the auction- 
purchaser by setting aside the .sale. Held that the order directing the sale had the force 
of a decree, and that the plaintiff was not entitled to the relief claimed. — Jan Ali v. Jan 
Ali Chowdry (10 W. P. 154) followed. — Murari Singh, I. L. P., 11 Cal. 362. [Feb. 17, 
1885.] 

Where certain property was attached in execution of a decree passed upon a bond 
against the legal reiireseiitatives of the obligor, and the judgment-debtors objected to the 
attachment on the ground that the property was not part of the obligor’s estate and liable 
to be taken in execution of the decree, but was property which they could claim in their 
own right, held that the matter in dis[»ute was one between the parties to the suit in 
w hich the decree was passed, and relating to the execution, discharge, or satisfaction of the 
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decree within the meaning of s. 241 of the Civil Procedure Code, and was, therefore, to bo 
determined in the execution do])artment and not by regular suit. Chowdry Wahed Ali v. 
Musararaat Jumaoe, (11 B. L. R. 155), Shankar Ilial v. Amir Ilaidar (I. L. R., 2 All. 
752), and Nath Mai Das v. Tajainmul llusain (I. L. R., 7 All. 3(5), referred to. P^r 
Mull mood, J. — That the turning })oiut ui)on vvhitth the ap])li(:ation of the rule contaiuei 
in s. 244 of the Civil Procedure Code barring adjudication in a regular suit depends, is 
whether the judgment-debtor in raising objections to execution of decree against any 
property, pleads what ma}^ analogically be called 'djus ter In, or a right which, although 
he represents it, belongs to a title totally sej»arate from that wliiidi he personally holds in 
eueh property. Kanai Ijall Khan v. Sashi Bhuson Biswas (18 \\'. R. 102) ; dissented 
from. — Ram (jihulam v. Hazaru Kuar, 1. L. it., 7 All. 517. [Peb. 21, 1885.] 

TltE transferee of a decree for costs, associating with him the traiisfm’or, made an 
a])plication under s. 232 of the Civil Procedure Code to be allov\cd to execute! the do(;ree. 
The ap})lication was o})[iosed by the judgment-debtor, and was rcject(‘d ; and the (Jourt 
referred the transferee to a n^gular suit. After taking xarious proc.oedings ineffectually, 
he instituted a suit for the recovery of the sum to wliicdi he was ent itled as (osts under 
the decree transferred to him. Held that the plaint iff, as the holder of the decree by 
assignment, could only recover the amount under it. by executing t he decree, and not by 
ii separate suit ; but that he was entitled to have a d(H*ree declaring that the assignment 
to him of the decree-holder’s rights under th(‘ d(‘cre(‘ was valid, and gave him a right to 
exec'ute it, and that the Court’s ord(*r under s. 232 which disallowed the exec.utiim was an 
improper one, a suit for this relief beiim maintainable ; for, tii(*re Ix'ing no a[)])eal from 
orders under, s. 232, there would otliervv ise be no remedy, and t hat, looking at. tlic ]>laint 
and the issues on which the jiarties wore divided, and the laid, that the (Jourt which refused 
the plaintiff’s applicat.ion. for execution referred him to a regular suit, tliis relief might 
properly be given in the present suit. Per Mahinood, J., that the suit was maintainable, 
inasmuch as the present plaintiff never having been acaicptcd on the record us holder of 
the decree, the questions which were disposed of by the (amrt executing the decree, as 
betw^een the plaintiff and the judginent-debtor, could not he regarded as questions with 
s. 244 of the (Jivil Procedure Code. — Ram Bakhsli c. Pauiia Lai, I. L. R., 7A11. 457. 
[Mar. 5, 1885.] 

Certain property was mortiraged by A to B Siibso(| uontly this pro])orty w^as pur- 
chased by C at a sale held in execution of a deiu’ec ol)tain(!d by a third person again>t A. 
B then brought a, suit ou his mort gage-bond against A and (’, and obtained a decree for the 
sale of the mortgaged pro]>orties, and also a personal decree against A. B assigned his 
rights under this decree to C, who applied for e\o(5ution under s. 232 of the Code. A ob- 
jected to execution issuing, relying ou proviso h to s. 232. Held that proviso h to s. 
232 apjdies only to decrees for money personally due by two or more persons ; and that 
the decree obtained by B against A and C not being a }>crsonal decree against C (he hav- 
ing been made a defendant only by reason that ho had ])urchased the mortgaged property 
subject to the mortgage-debt), C, as assignee of B, was entitled to take out execution.— 
Lalla Bhaguu Persliad v. Holloway, I. L. R., 11 Cal. 393. [Mar. G, 1885.] 

The words ‘‘ subsisting decree, ” in the proviso to s. 31G the Code of Civil Proce- 
dure refer to a decree which is unroversed and iii full force, and not to a decree the execu- 
tion of which is barred by limitatiou. Where a decree under which a sale takes place re- 
lUtiiiis unreversed, and the sale under it lias been confirmod, a sale ccrtiticate will oi)erato 



objection by a judgment-debtor to a sale in execution of a decree on the ground 
that the property which was the subject of sale was not legally saleable, is not a matter 
which can be entertamed by the Court under s. 331 of the Civil Procedure Code, so as to 
afford a ground for setting aside the sale on aecouiil) of material irroguJaritv'^ in puhlishim*’ 

O' 8 All. 448) and Janki Singh v. 

Ablakh Singh (1. L. R., G All. 393) distinguished. Per Mahmood, d.-— The scope of 
s. 244 of the Civil Procedure Code is limited to matters connected with the execution of ilie 
decree between the decree-holder and the judgment-debtor, and cover all the questions 
which may arise between the decree-holder and the judgment-debtor relating to the exe- 
cution, &c., of the decree. Questions that may arise after tlie sale are not, strictly speak- 
ing, questions relating to the execution, discharge, or sati'^faciion of the decree, within the 
meaning of ol. 3, s. 241 ; but as soon as there has been a sale, the oxeculion of the decree so 
far as the decree-holder is eoiieerncd, is over, and the question whether the purchaser ha.s 
purchased anything by the sale is not a question as to the execution of the decree-holder’s 
decree. Also Mahmood, J.— The expression, “ couducting the sale,” as used in s. 311 of 
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the Civil Procedure Code, does not include any proccedinp^s unconnected with the actual car-i 
ryin}< out of the sale, but refers to the action of the oflioer who makes the sate, and not, 
to anything done antecedent to the order of sale. — Olpherts ?>. Mahabir Pershad (L. R., 
10 Ind. Ap. 25) referred to.— Ramchhaibar Misr v. Bechu Bhagat, X. B. R., 7 All. 641. 
[Mar. 21, 1885.] 

Held that persons other than the decree-holders, or the persons whose property waa 
sold in execution of decree, were not competent to apply to the Court under s. Sll of the 
Civil Procedure Code to set aside the sale. M, in whose name property had been pur-n 
chased at an execution sale which was improperly set aside, brought a suit to have the 
order setting aside tin' sale reversed, and the sale confirmed in her favour, and for a decla-« 
ration tluit the ])ro])erty was not liable to be sold in evociition of a dc(‘ree of the defend- 
ants airainst *tliird ]»ers()ns, under which it had been attacdied and advertised for sale. Held 
that such a suit (mild only be maintained under s. 42 of the Specifii? Relief Act (J. of 1877)* 
but that s. 241 of tiic Civil Procedure Code indicated the intention of the Legislature that 
such questions should be determined in the execution department, and, reading together 
the provisions of ss. 244, 278, and 288 of the Code, the suit was premature, and therefor© 
not maintainable.— Man Kuar c. Tara Singh, I. L. R., 7 All. 583. [Mar. 23, 1885.] 


M HEiiE, c^ertain property having been attached in execution of a decree, the repre-i 
tentative ot the judgment-debtor objected that the jiroperty had been acijuired bv himself 
and not inherited from the judgment-debtor, and was therefore not liable in execution* 
held that tlie quc'^tion was one which must be decided in the execution department under 
s. 2M< of the Civil Procedure Code. — Ram Ghulam c. lla/.aru Kuar (1. li. R., 7 All. 547) 
referred to.— Sita itam v. Bhagvvan Las, 1. L. R., 7 AIL 733. [Mar. 1885.] 


The defendant obtained a decree against the ])laintitf as ro])resentativo of his (the 
plaintill’s) cieceased uncle, and in execution he attached tlu' properl y in dispute. The 
plaintiff objected to the attachment, hut his objection was disMllowed, and the ]»roperty 
was sold. The plaintiff did not appeal against the order disallowing liis objection, but 
filed the present suit to establish his right. Both the low^er Courts allowed the })laintiff’s 
claim. On a])j>eal hy t!ie defendant lo the High Court, held, reversing the doeree of 
the Courts below, that tlie plaintiff’s suit was not maintainable. The (tuestion raised in 
the present suit was one wliudi ought to have been taken in the oxccailion proceedings i\i 
the former suit under s, 244 of the Civil Procedure ('ode (Act XIV. of 1SH2) ; and having 
been, as a fact, raised un<l decided against the ])laintilf, be (X>uld not bring a sojianttesuit. — 
Nimba Harishet v. Sitaram Paraji, I. L. R., 0 Bom. 458 [April 6, 1885.] 


A HECREF.-rKJLUEK, having attached the property of his judgmout-debtors in exobu- 
tion of the decree, olitauied an order for sale of the attached property. Prior to sale, th© 
jud gmcnt-debtor.s made an application to be declared insolvents, and obtained an order 
under 8tat. 41 and 12 Vic., c. 21, s. 7, by which their property was vested in the Official 
Assignee. An application was then made b}" the Oiliiual Assignei' to the Court in which 
the execution of the decree was pending, for the release of the ))roperty from attachment* 
and that the property might be made over to him. The Court dismissed the application. 
On appeal, the District Judge reversed the first Court’s order. Jhdd that the matter did 
not come lioforo the Court of first instance under s 49 of 8tat. 1 1 and 12 Vic,., c 21, inas^ 
much as that' section refers to cases whore the insolvent’s schedule has been filed, and to 
debts or demands admitted therein, and, in the oresent case, no scliodule had been filed at 
the time of the Official Assignee’s application ; and the Court could, therefore, onl}’' enter- 
tain the application under the provisions of the Civil Procedure C-odo relating to the exe- 
cution of decrees. Held that the Official Assignee could not be hold to be a represeuta-. 
tive of the judgment-debtors within the meaning of s. 244 of the Civil Proiiedure Cod(^* 
and his application was not one relating to the execution, discharge, or satisfaction of tho 
decree. Held that the Court of first instance had only jurisdicflon in the matter under 
8. 278 of the Code, and dis})osod of i4 under that section, and that the District Judge hacX 
no jurisdiction to entertain the appeal.—Kashi Prasad v. MiHor, X. I*. R., 7 AU. 752* 
[April 16, 1885.] 


In oxe(;ution of a decree by R, S, another creditor, ©laimod a rateable shar^ of the 
proexiods realized. His claim was rejected. Pending an apidication to the High Court 
under s. 622 of the Code of Civil Procedure to sot ;iside this order, tho share claimed 
by 8 was detained in Court at bis rorjuest. Tho High Court rejected the application of 
8, and R took out execution for the costs incurred therein and for interest on the sum de-* 
tained in (ourt at tho request of S, Held that the interest could not be awarded to R in 

decree for costs. -8aujivi v. Ramasami, X. L. R., 8 Mad. 494. [April X7, 
1885.J ^ 
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A DKCHEE obtained by a mort^ap^or, which declared that the mortgagee should deliver 
up possession on payment of the sum found due to him, and having been executed for 
three yeiirs, a purchaser of the equity of redemption sued the mortgagee to redeem. 
MeLd that this suit was not barred by the former decree, and that the plain tilf w^ entitled 
to redeem. 8ami v, Somasundrain (I. L. R., b Mad. 119) approved. Gan Savant ^lal 
Savant v, Naruyan Hhond Savant (I. L, R., 7 Rom. 407) dissented from.—Karuthasami 
V. Jaganatha, I. L. R., 8 Mad. 478. [April 27, 1885.] 

In 1879, D obtained a decree against S. S gave security for the satisfaction of the 
decree, whereupon 1) agreed not to take proceedings in execaition. In breacdi of this agree- 
ment 1) in tho same year applied for execution, and sold certain immoveable property 
belonging to S, of w'hicli K bocjaTne the purchaser. K did not apply for possession until 
1883, in which year he applied for and olitained possession of the property. S alleged 
that he then for the first time became aware of the sale, and that by the fraud of 1) and 
K he had been kept in ignoramai of the executiou-jiroceedings taken by 1) in breach of 
the al)Qve-mentioned agreement, and within thirty days after K obtained possession, he 
(S) applied for a reversal of the orders which bad been passed in the aforesaid fraudulent 
j)ro(*eedings. The Subordinate Judge held that the application was barred by art. 16(1 of 
gob. 2 of the Limitation Act (XV. of 1877), and referred the applicant to a separate suit 
to set aside the sale. On application to the High Court, held that a se[)arate suit 
would not lie, and tliat the relief sought by S (*ould only bo obtained, at all events as 
against D, by an applicsatiou under s, 244 of tlie Civil Procedure Code (Act XIV. of 1882). 
Meld also that art. L()6 of .sch. 2 of the Limitation Act (XV. of 1877) did not ajiply. 
That artiefe, as amended by s lOS of Act Xll. of 1879, only applies to applicaitioris made 
under s. 311 or s. 294 of tlie (hvil Procedure Code seeking to set aside a sale on the ground 
of a material irregularity in putilisliiug or (ainducling the sale, or on the ground tiiafc the 
decree-holder has purchased without tlio ]K*nuission of the Court. — Sakharaiu Govind 
Kale V. Lamodar Akliaram Gujar, I. L. R,, 9 Rom. 4(58. [ A))!*!! 29, 1885,] 

Tiiuke out of six docrec-h()l(h*rs sold their sliare iii the decree to A, who thereafter 
made an application to the Court under s, 232 of the Code of Civil l^rocedure. This 
ii])i)licatioii was dismissed on the ground that A’s ]>uridiase was made htnami for some of 
tlie j udgment-debtors. In a subse<[uent suit brought by A and the persons who wore said 
to be the real purchasers, it was (U>ntendod that a separate suit was barred under the 
provision> of s, 211 (cl. c) of the Code of Civil Procedure. Held that A was not a party 
to the suit in which the decree was p.issed, nor the ro|)resentative of an} such party, and 
that the suit was not barred.— HalodUar 8ha.ha d. Uurogobind Las Koiburto, 1. L. R., 
12 Cal, 105. [July 4, 1885, J 

B OBTAINED u decree on a settlement of acoounts made with V as trustee of a mutt. 
V’s title as trustee having siibse(piently been negatived by deiiree, and the title of S declar- 
ed, R ajiplied to execute his decree against the propel ty of the mult, and to have 8 substi- 
tuted as party to the suit in place of V. Tlie applh!alion was rejected by the Munsif, but 
on appeal the Jlistrict Judge made 8 a party, and reserved lor determination in execution 
proceedings the question wiiethcr the de!)t was contracted for the benefit of tiio mutt. 
Meld that 8 was prujierly made a party, but that it was not uj>en to him to raise this ques- 
tion in execution proceedings.— 8udindra v. Rudau, 1. L. R., 9 Mad, 80. [8ep. 4, 1885.] 


The word “ representative ” as used iu cl. c, s, 214 of the Code of Civil Procedure, 
means any person who succeeds to the right of any of the jiarties to the suit after tho 
decree is passed. A IJiudu widow mortgaged certain ]>roperlies, and afterwards by au 
^krarnamMh made them over to U, the next heir. The tkrarwamah contained a condition 
that R was to be liable for the wu'dow’s debts. Subsequently the mortgagee brought a 
suit againsi the widow' on the mortgage, and joined R as a party, on the ground that he 
W'as m possession of the mortgaged properties. That suit resulted iu a money-decree 
being passed on appeal by the lligh Court against the wddow personally, the projierty in 
the hands of R being held not to bo liable. The case was taken on appeal to the Privy 
Couucil, and pending tho hearing of that appeal the wddow died, and B was brought on 
the record as her legal representative. The decn-oe of the High Court w'as ultimately cou- 
hrmed hy the Privy Council. Iu execution of the decree it was sought to make B liable 
to satisfy the ainoudt out of the projierties which he had obtained under the ekrarnaT^ahy 
the mortgagee not having been aware of the conditions of the document before the decree 
of the High Court. Held that, so far as those properties were caiicerncd, ho was not the 
legal representative of the widow' as he iuhorited them as heir-at-law' of her husband, and 
that ins title to them under the ekrarnamah was not that of a “ rejireseutative ” within 
the meaning of cl. c of s. 244. Ueld^ further, that tho question of B’s liability under 
the ekrarnamah did not fall within the scope of the provisions of cl. c of s. 244 us being 
a question to be decided between the “ parties ” to the suit, as although B was a fiarty to 
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the suit, the only claim af^ainst him was that the property in his hands was liable, as hav- 
ing beeii previously hyi>otheoated, and as tho suit was dismissed so far as that claim was 
conconied, it was not a (question relating to the execution of tho dci^ree. — Kamoshwar 
Pershad r. Kuii Bahadur yingh, 1. L. it., J2 Cal. i-oS. [Jan. li, 188(5.] 

LIndeu ss. 2tl (ed. c) and 258 of the (bvil Procedure Code (Act XIV. of 1882) no 
compromise of a de<‘ree which has not In^en diil\ cerlilied iiiuh'r the ju'ovisions of the iast- 
mcntion( 3 <i section can be recogni/ed by any Court, and a se[)arate suit to enforce such 
compromise is not maintainable. — llormasji Dor.ibji Vania c. Burjorji .lamstd^ji Viiniii, 

I. L. it., 10 Bom. 155. [dan. 21, 188().J 

dbi K |)rovisions of s. 211 (c) of t he (hvil Procedun* Code prohiliit not only a suit 
between parties and their representatives, but also a suit ))\ a party or his r(4>resontatives 
against a purchaser at a sale in execution of the decree, the olijeet of whicdi is to deter- 
mine a question which pro])(M'ly arises between the parties or their representatives, and 
rtilales to the execution, discharge, or .satisfaid lon of the decree. A jndgment-doblor^ 
whose occupancy-tenure had been sold in exeoution of a decree for moin^y, sued the )>ur- 
chciser for recovery of the property, on tho ground that tlie sale of (xampaiuw-nglits in 
execaition of decree was illegal and void, being in C(Hjtravention of the jirovisioiis of s. 9 
of Act XI 1. of 1881 (N. ^V. P. Jteiit Act). Held by the Pull Beach tiiat the (juest-iou 
involved m tlui suit was one of the nafnro referred to in s. 21-1 (c) of the ('ivil Proia-dure 
Clodc as (hhenmiiable only order of the (.‘oiirt eveciiting' tlio dt'cree, and that the suit 
v\, IS, therefore, not maiiitauiable. Narain /\ Puraii ( \\ eekl v Notes, 1885, j). 218) referred 
to. -Basti Ram c. Puttu, 1. L, R., 8 All. lib. [dan. 21, 188(5 J 

On ail a]q>licatiou under s. 252 of the Civil Proceilure Code hy the purchaser of a 
decree to be allowed to execute it, two of the judgiiieui -debit ors o|)j(*cte<l that the purchase 
was benami for the otlier j Luigmeut-d<‘l)l or, and llia.l Ibi'y had jciid oil the deia'ce to tho 
original decree-holder. Tlie Muiisif found both objeM-tioiis against them, and allowed the 
purchaser to execaite the decree. Held that the epiestion w’as one lictween the parties to 
the suit or their representatives relating to tlie exemitioii, disibiarge, or sati.sfaction of the 
decree, and that the decision of that qu(‘stion was a decree under ss. 2 and 211 of the Code, 
and therefore ajipealahle, and a secoml apixul lay therefrom to the High Court. — Afzal v. 
llaiii Kumar Bliudra, 1. L. R., 12 (.'ah GIO. [Mar. 5, 1880. J 

An order under s. 213 of the Civil Procedure Code staying execution of a decree de- 
termines a question relating to the- execution of the dem'eo within the nieaniiig of s. 2-11, 
and is, therefore, a dec.ree witliiu the meaning of s. 2. An ap]teal, therefore, lies from such 
order.— 8teel v. Iclicliamoyi Cliow'dliraiii, 1. L. 11., 13 Cal. 111. [Mar. 18, 1880.] 

(jt INSTITUTED a suit against 11, C, and P, which was dismissed with costs, hut an 
appeal was preferred. Pending the appeal, however, C took out execution of tho decree 
ftir costs, and brought to sale a house belougmg to (1, of which H became the i>urchaser, 
paid the purchase-money, and got ]»o.ssessi<)ii. 8u.bsc(juentl y t he decision dismissing tho 
suit was reversed on appeal, and the defendants in t hat suit were ordered to pay a cei- 
tain sum to (jr with costs, G then applied for restitution of her house vvhiidi had been 
sold under tho decree reversed, and eventually obtained an unconditional order for pos'^es- 
sion — H being left to any remedy o[»eii to him in respeid/ of the ])urchase-m()ncy. G liaving 
obtained posses.sion of the house, H brought a suit against her to recover the purclnce- 
moiiey. Held that, notwitlistanding s, 244 of the Civil Procedure Code, he was entitled 
ill this suit to recover tho purchase-money, as money received to his use, the consideration 
for it having failed. H was not, in his character as an auction-purchaser, a jiarty to the 
execution-jiroceedings, ami for the purpose of the suit was to be treated as a third person. 
— Hira Lai Chatterjee v. Gourmoney Lebi, 1. L. R., 13 Cal. 320. [July 20, 1880.] 

The decroc-holder, under a decree for enforcement of lien against the zamindari 
rights and interests of K, applied for execution by attachment and sale of certain shares, 
one of which was recorded in the kkewat in the name of K, and two others in the name of 
B, his brother’s widow. The shares l^iving been attached, the judgment-debtor died, and 

J, his brother, and L, his son, wore substituted us liis representatives. In execution of 
tlie decree, only the share which had stood recorded in the name of the deooasod judgment- 
debtor, and wliich w'as in possession of J and L as his representatives, was sold ; and the 
decree-holder then applied for sale of the other sliaras which had been attached. To this 
JJ ohj ected under s. 281 of the Civil Procedure Code, claiming to l)o the owner of the 
sliarc'-s in question. Before the hearing of her objection she died, and L applied to have 
his name brought upon tho record in her place lor tho purpose of sujiportiug tho objec- 
tions. All order having boon passed disallowing tho objections whiiih had been filed by 
B, L appealed to the High Court. A preliminary objection was taken on behalf of the 
decree-holder to the hearing of the apiieal, on the ground that as tho first Court’s order 
related to 1/s claim, as tho heir of B, to have the shares outered in her name released from 
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aUacliment, it must be re^^arde'l as passed under s. 281 of the Civil Procedure Code, and 
as conclusive, subject to L’s brin^-iu}^^ a suit to establish his rif^ht. On the other side it 
was contended that L, beiii^^ the re] (resen tative of the dec-eased judj^ment-debtor, K, the 
first Court’s ordt'r must be ro^uirded as passed under s. 214 of the Code, and the appeal 
would, therefore, lie, that the jireliminarv olijectiou must prevail, and the lirst 

Court’s order must be repcirded as ])assed under s. 281, and not under s. 241 of the Code, 
inasmuch as T/s (daim, which was rejected by it, was nothing more than to come in as 14, s 
repre.scntative for the purpose of supjiorting her objections ; and it was in right of a third 
person, whose interest he asserted to have pa.ss(‘d to him, that he prayed admission to the 
proceedings, and tliis character was wholly distinct from that he tilled as the legal rejtre- 
sentative of his decoa.sed father. Pecause L happened, for the ])urpose of the execution- 
proceedings, to be Ills father’s l^gal representative, and lie liable to satisfy the decree to the 
extent of any a.ssots which might have come to his hands, it did not follow that any rights 
by him through a third ])erson must be dealt with, and could only be dealt with, between 
him and the decree-holder in the execution-proceedings. VVahed Ali v. Jumaee (11 B. L. 
B. 140), Itani Ghulam v. llazaru Knar (1. Ji 14, 7 All. 547), 8ita Ivarn v. Bhagwan Das 
(1. L. B., 7 All. 73d), Shankar Dial r. Amir Haidar (J. L. B, 2 All. 752), Nath Mai Das 
V. Tajaramul Husain (1. L. Jt., 7 All. 3(1), and Kanai Lai Khan r. 8ashi Bliuson Biswas 
(I. L. B., 0 All. 777), referred to.— Bahori Lai r. Gauri 8ahai, I. L. B., 8 All. (J2U. [Aug. 
2, 188G.] 

The Court has power to award to a .smiccssful ai)pell:int inierest uj)on an amount found 
on appeal to have been imi)i-o|(erly levied in execution of a decree. — Aypavayyar c. ISiiast- 
ram Ayyaf, I. L. B., 0 Mad. 50b. [Aug. 20, 188G.J 

B HAVJNO ol)tained a decree for money against K, the karnavan of the defendauts, K 
died, and the del'eudanis were made ])arties to the suit as n'prescntatives of K. Tarwad 
property was then attached by B, and the defendants having ohjeeded, the Court raised 
the attachment. B sued for a. deiduration that the proj(erty released was liable to be sold. 
Jhld that the suit wais barred liy s. 214 of the (’ode of (hvil Procedure. — Bavunni 
Menon r. Kunju Nayar, I. L. B., io Mad. 117. L 188(5.] 


The parties to a suit agreed upon a comjtromise the result of wliich was that tho 
plaintiff obtained by the decree a greater (juantit y of land than ho had originally claimed^ 
and a decree was drawn u]) in accordance with the c-ompromise. In the execution-pro- 
eecdings, the defendant raised an objoctiiou that the plaintiff could not have execution for 
a greater <juantity of land than he had (daimed originally, and the Court executing the 
decree allowed the objection.. No a]ipeal from the (hurl’s order w'as made, but the plaint- 
iff brought a suit to recover possession of the larger amount of land mentioned in the 
compromise. JI(ld that the order of the Court executing the decree was erroneous in 
law, and might ]iroperly bo reconsidered iijum an applhaition for review ; but that the pre- 
sent suit came wiUiin s. 2 Li of the Civil Procedure (^odc, and, therefore, could not be 
maintained.— -Mohi bull ah e. Imami, I. L. B., !) All. 221). [Jan. 11, 1887. J 


E. — Of tlie Mode of ex.ee ulhuj Decrees. 


245. The Court, on receiving an application for the execution of a do- 

Procedure on receiving ap- s*''^** ascertain whctlicr sucIi of the require- 

plication for execution of do- ineiits of sections 235, 236, 237, and 238 as may 

he applicable to the case, have been complied with ; 
and if they have not been complied with, tJie Court may reject the applica- 
I tion, or may allow it to be amended then and tliere, or within a time fixed 
by the Court. If the application be not so amended, it shall be rejected. 

Every amendment made under this section shall be attested by the 
signature of the J udge. 

When the application is admitted, the Court shall enter in the register 
Procedure on admitting up- ^he suit a note of the application and the date 

plication- on which it was made, and shall order execution 

of the decree according to the nature of the application : 

Provided that, in the case of a decree for money, the value of the pro- 
perty attached shall, as nearly as may be, correspond with the amount for 
which the decree has been made. 


Extending 

Provincial 

Q l’'fvnrfa 
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On the 9th of A]>ril 1880, A a])pliod for execution of a deoree, which ho had obtain- 
ed against H. On the 20th of April J880, the Judge of the (>ourt, under the provisions 
of s. 245 of the Code of Civil lbo(‘edure, ordered the iip})licjition to be amended wilhiil 
Bcven days. This order was disobeyed, but no order rejeciitig the a]iidieution was asked 
for or passed. On the 1 Itli of Ma} IHSO. the a])]dican1 prayed leave to make the amend- 
ment, which prayer was granted. that the order of the llih of May 1880, grain- 

ing leave to amend, was not ultra vires oi the Judge, under the ])rovisions of s. 245 of 
the Code of Civil Procedure. — Kaminy Mohun Somoddur r. Cojial and another, 1. L. K.j 
8 Cal. 479. [Mar. 8. 1882.] 


A DECREE-HOLDER, on the 8th July 1885, applied for execution of a decree dated the 
10th July 1873, omitting to set out specihcally m such a]iplication a description of the 
immoveable property sought to be attacdied. On tlie 2ttb July he a]iplied for and obtain- 
ed one montlds time to tile a list of these ])ropcrties ; and on the 7th August, after filing 
the list, applied for the attiicliment and sale of .such jiropertu’s. I'ho judgment-debtor 
contended that execution was barred by limitation. Held that the omission to file on th9 
8th July the list describing specifieally the propert.io'^ sought to be attached was a mere 
defect of de.scription which could be remeduai under s. 215 of the Code of Civil I’loci'dure 
by allov^ing an amendment to be made ; and, fiirtlier. that; the two applications of tlie Sth 
and 24th July should bo considered as one eiiliie aj)[>licat ion dating from the date of the 
Sth July. 8yud Mahomed v. Synd Abedoollali ( 1 2 C. L. R. 27'.M followed.— Maegregot 
(J. C.) V. Tarini Chum Sircar, I. h R., 14 Cal. 12t. [Ang. 11, 1885.] 


Extending to 
■Provincial S. 
Courts. 


246 . 

Cross-decrees. 


cross-decree.8 be-tw^een the s.anie parties for tlie payment of 
money be produced to the Court, execution sliall be 
taken out only by tlie party who holds a deci'ce for 
the larger sum, and for so much only as remains after deducting the smaller 
sum, and satisfaction for the smaller sum shall be entered on the decree for 
the larger sum as well as satisfaction on the decree for the smaller sum. 

If the two sums be equal, satisfaction shall be entered upon both de- 
crees. 


Explanation /. — The decrees contemplated by this .section are decrees 
capable of execution at the .same time and by the same Court. 

Explanation II . — This section applies where either party is an assignee 
of one of the decrees, and as xvell in nxspect of judgment-di*bts due by the 
original assignor as in respect of judgmeiit-diibts due by tin' assignee himself, 

Explanation HI . — This section does not apjily, unless 
the d ecree-holder in one of the suits in wliieh the decrees have been 
made is the judgment-debtor in the other, and each party (illy the same charac- 
ter in both suits ; and 

the sums due under the decrees are definite. 


Il/dHtrations. 

(a.) A holds ?i dcorco iigain.st B for Rs. 1.000. B liolds a ilecree against A for 
the p.'i\ ment of Rs, 1,000 m caHO A faiU to dtdiver certain goods at a future day. 
B cannot treat lii.s decree a.s a cross-decree under tliis section. 

(b.) A and B. eo-plaintiirs, ol)taiu a deeia e for Rs. 1,000 against C, and 0 obtains 
a df‘Ciee lor Us. 1,000 iigainst B. C cannot ireat his deeiee as a cross-decree under 
this section. ^ 

(c.) A obtains a decree against B for Ks. 1,000. C, who is a trustee for B, 
obtains a decree on beluilf of B against A for Us. 1,000. B cannot treat C’s decree 
as a cross-decree under ibis section. 


S AND two other persons liold a decree for costs against M which did Uot specify the 
separate interests of each in the decree, and M held a doeree for money against 8 alone, 
which he w'islied to treat as a ero.'-s-deeree under (gVet X. of 1877), s. 24(J. Jieid that the 
decree hold by 8 and the oUicr })ersons was nut a d(<‘ree between the same jiarties as the 
parties to the dee.ree held by M, and tliat his decree could not be treated as a cross-decree 
under that section.— Murli l)har v. Barsotum Das, I. L. K., 2 All. 91. [Nov. 28, 1878.] 
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In April 1877, M sued 8 for money, and on the lOtli May 1877, 8 sued M for 
money, both suits beinj? instituted in the same Court. In the meantime, on the 9th 
May^ 1877, B applied for the attachment of the money claimed by M in his suit, and 
obtained an order prohibiting' M from receiving, and 8 from pnying, any sum which 
might be found in that suit to be due by 8 to M. On the 23rd Juno 1877, M obtained 
a decree in his suit against 8, and 8 obtained a decree in his suit against M, S’s decree 
being for the larger sum. On the same day, under the provisions of s. 209 of Act VIIl. 
of 1859, satisfaction for the smaller sum was entered on botli decrees, and execution 
taken out of 8^s decree for so much as remained due. At the s;ime time 8 ol)jeoted to 
B’s attachment, but his objection was disallowed. ReJd, in a suit bv 8 against B to 
have the order disallowing his objection set aside, and tlie })roi)crtY and legality of the 
set-off above-mentioned established, regard being had to tlie provisions of s. 209 of 
Act VIIT. of 1859, that the attaching order of the 0th May could have no operation or 
effect, and that, even if B had followed up that order, and attached M’s decree against 8, 
that step would not have put him in a better position, for the same section being follow- 
ed, and^ the decrees being essentially cross-decrees, that for tfie smaller sum became ab- 
sorbed in the one for the larger, and attachment could not affect it.~Buihwan Lall v 
Sukhraj Rai, I. L. R., 2 AIL 866. [April 30, 1880.] 


8. 216 of the Civil Procedure Code is applicable to cross-decrees, and not to cross- 
claims under one decree. To make s, 2L7 of the Code applicable in the case of cross- 
claims under one decree, the parties entitled thereunder to recover from each other must 
hold the same character and possess identical rights of enforcing execution, and enforce- 
ment of the decree can only be refused, or satisfaction entered up, when this is the case. 
Held, therefore, where a decree for money of a Court of first instance directed that the 
money should be realisable from certain specific property of the defendant and exempted 
his person and other property, and the lower Appellate Court modified this decree by 
extending it to the person of the defendant, and in second appeal tlie High Court set 
aside tlie lower Appellate Court’s decree, and restored that of the first Court directing 
that the cost, s of the defendant in the lower Appellate Court and in the High Court 
should be paid by the plaintiff, that, inasmuch as the plaintiff was only entitled to re- 
cover the ludgment-debt due to him from the defendant from such specific property, 
whereas the defendant was entitled to recover the judgment-debt due to him from the 
plaintiff from his perwm and property the provisions of s. 247 were not applicable.— 

A JUDGMENT-DEBTOR may set-off against the amount of the decree against him the 
^ount of a decree which he has obtained against the decree-holder and other persons - 
Hury Hoyal Guho v. Dm Doyal Guho, I. L. R., 9 Cal. 479. [Jan. 29, 1883.] ^ 

m ^ Procedure, 1859, rejecting a claim 

nl! i not contested by suit by the claimant, estop him afterwards from 

Lcree brought to eject him by the 

decree-holder.— Velayuthan v. Laksmana, I. L. R., 8 Mad. 606. [July 6, 1885.] 

whether the judgment-debtor holds a cross-decree of hijrhpr I ^ bound to inquire 

S; 97886 ]"'” 


247 . When two parties are entitled under the san.e decree to recover Extendiavtc 

il 8. 


Cross-claims 

decree. 


under same 


txie same aecree to recover Extendim 
from each other sums of different amounts, the Provincial' 
, . . party entitled to the smaller sum shall not Courts. 


When the amounts 
l)ut satisfaction for each 


are equal, neither party shall take out 
sum shall be entered on the decree. 


execution, 
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248 - The Court shall issue a notice to the party against whom execu- 

Notice to show cause why js applied for, requiring him to show cause, 

decree should not be execut- within a period to be fixed by the Court, why 

the decree should not be executed against him. 

(a) if more than one year has elapsed between the date of the decree 
and the application for its execution, or 

{h) if the enforcement of the decree be applied for against the legal 
representative of a party to the suit in which the decree was made : 


Provided that no such notice shall be neces- 
sary, 

in consequence of more than one year having elapsed between the date 
of the decree and the application for execution, if the application be made 
within one year from the date of any decree passed on appeal from the 
decree sought to be executed, or of the last order against the party against 
whom execution is applied for, passed on any previous application for execu- 
tion, or 

in consequence of the application being against the legal representative 
of the judgment-debtor, if upon a previous application for execution against 
the same person the Court has ordered execution to issue against him. 

Explanation . — In this section the phrase “the Court” means the 
Court by which the decree was passed, unless the decree has been sent to 
another Court for execution, in which case it means such other Court. 


a Jud^aiont-debtor has died after decree, but before application has been made 
to execut e tlie decree, the Court, before directing the attachment and sale of any property 
to proceed, must issue a notice to the party a^cunst whom the execution is applied for, to 
show cause why the decree should not be executed a^’-ainst him, and its omission to do so 
will invalidate the entire suhso(|uent proceediiiirs. A jud^nnent having been obtained by 
A against B, and R having died before application was made for execution, A applied for 
exec.ution of his decree upon a tabular statement, in which the Judgment-debtor was 
stated to be C, widow of B, and C was also described as the person against whom exe- 
cution was sought. IJjion tin's apjdicaiion, the jiroperty mentioned in the tabular state- 
ment was directed to be attached and sold, and it was accordingly sold in execution, and 
purchased l)y A. No notice under s. 248 of the Civil Procedure Code had been served 
upon C before issue of execution. Iltld tliat the a])y)lication was improper; that the 
order for attachment and sale should not have lieon made ; and that the Court W'liich 
made it should have set the execution aside as soon as it become aw'are that no notice had 
issued previous to its issue. The fact of there being no section in the Code expressly 
authorising a Court to set aside its jiroceedings is immaterial, as every Court has an 
inherent right to see tliat its procc'^s is not abii'^ed or does not irregularly issue, and may 
set aside all irregular proceeding as a matter of eourse, provided that the interests of 
third parties are not affected. Under s. 248, the fact that application to exe- 

cute the decree had been made in the lifetime of B would make no difference, unless an 
order had been made and the property aetuall} uitached under it ; as whenever an appli- 
cation is made for execution against a legal rc])roseniative of the judgment-debtor, the 
notice required by the section must be issued to him, unless the Court has already ordered 
execution to issue against him upon a previous a]»])licat,ion. — In the Matter of the Petition 
of iiainessuri Bassee ; Ramessuri Dassee «. Boorga Bass Chatterjee, I. L. R., 6 Cal. 103. 
[May 2i), 1880.] 

The plaintiff obtained a decree in 1864. The first application for execution was 
made in September 1809, under s. 2]6x)f the Civil Procedure Code (Act VIIL of 1859) ; 
and after notice to the defendant, as provided thereby, an order was made under that 
section for execution to issue. In September 1880, an application for execution w'as 
made under s. 230 of the Civil Procedure Code of 1877, which repealed Act VIII, of 
1859. Meld that the order after notice had the effect of reviving the decree within the 
meaning of art. 180, sch. 2, Act XV. of 1877, and therefore the decree was not barred 
by the law of limitation. An order for execution under the (.'ode, made after notice to 
show cause, has, on the original side of the Court, the same effect as an award of ex-ecu- 
tiou in pursuance of a writ of ffcire facias had under the procedure of the Supreme 
Court — i. e.j it creates revivor of the decree. The clause of s. 280 of Act X, of 1877* 
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which prohibits a subsequent application for execution, only applies where the previous 
application has been made under that section, and not where such previous application 
has been made under Act VIII. of 1859. — Ashootosh Dutt Doorga Churn Chatterjee, I, 
L. E., 6 Cal. 504. [Dec. 20, 1880.] 

The omission to give the notice required by s. 248 of Act X. of 1877 to the judg- 
ment-debtor on application for the execution of the decree affects the regularity of the 
sale which subsequently takes place in execution of the de<*roe, and the validity or the 
entire execution-proceedings. Eamessuri J>as.see Doorgadass Chatterjee (I. L. R , 6 
Cal. 103) followed. Held, therefore, where execution of a decree w:is applied for against 
the legal representative of a deceased judgment-debtor, and the notice required hj s. 248 
of Act X. of 1877 was not given to such legal representative, and certain immoveable 
property belonging to the deceased judgment-debtor was sold, that such sale had been 
properly set aside by the Court executing the decree by reason of such omission. 

—Whether such omission was an irregularity in “ publishing or conducting” the 
sale within the meaning of s. 311 of that Act. — Imam-un-nissa Bibi v. Liakat Husain, 
I. L. E., 3 All. 424. [Jan. 10. 1881.] 

Where an application to execute a decree of 1862 was made under s. 230 of the 
Code of Civil Procedure, 1877, on the 11th of December 1877, and a notice was issued 
to the judgment-debtor under s. 248, but no further steps were take;), 7/ cW that a sub- 
sequent af)pli(jation, made within three years from that date, was not affected by the 
twelve years’ rule, as the last preceding application had not been granted within the 
meaning of s. 230. — Chengaya v. Apjiasaini, 1. L. R., 6 Mad. 172. [Aug. 4, 1882.] 

On the 4th March 1884, a decree-holder apjdiod to the Court of the Subordinate 
Judge of 'Moorshedabad (were the deiircc was passed) for transfer of the decree to the Dis- 
trict Court of Beerbhoom for execution. The transfer was made, and, on application by the 
decree-holder, the judgment-debtor’s properties in Beerbhoom wire attached. Thereupon 
the judgment-debtor objected to the attachment, and obtained an order under s. 239 of the 
Code of Civil Procedure, staying the execution-proceedings. The judgment-debtor then 
applied to the Court of tlie Subordinate Judge at Moorshedabad objecting to the execu- 
tion of the decree on the ground that it was barred by limitation. The objection was 
overruled by the Subordinate Judge ; and bis decision w^as uphold on ai>peal to the District 
Judge. On second ajipeal to the High Court, held that the jloorshedabad Court was 
competent to hear and determine the plea of limitation. 7/e/f/ also that the fact of the 
judgment-debtor’s not raising the j»lea of limitation in the Beerbhoom Court did not, 
under the circumstances, preclude him from relying on it in his subsequent application to 
the Court at Moorshedabad. — Sriharry Muudul v. Murari Chowdhry, I. L. E., 13 Cal. 
257. [July 2, 1886.] 


A, AND subsequently B, obtained decree against X, in execution of which the same 
land was atta(3hed, and B obtained an order for rateable distrilmtion. Neither decree was 
satisfied. A then ap^died for aXtachmonl of other property, and tb(‘ sale was fixed for 28th 
September. On 2(ith September B filed a jietition for furlJuT allaehment under ss. 250, 
274, and also a petition for rateable distribution under s. 2!>5 of the Code of Civil Proce- 
dure. The District Judge rejected the application for exociil ion as being too late, and 
then the application under s. 295, liecause no ai»j)lication for execution was jamding. 
Held, on appeal, that the })otitioii for execution wa-s wrongly rejected, hut that the High 
Court could not, under s. 622 of the (axle of (hvil Proi'edure, revise the order rejecting 
the appli(!ation under s. 295 lor rateable distribution. — Venkataraman i\ Mahalingayyan, 
I, L. E., 9 Mad. 508. [Aug. 4 , 1886.] 


249. n the person to whom notice is issued under the last preceding Extending to 
Procedure after issue of section docs not appear, or does not shew cause to Provincial S. 

tin* satisfaction of the Court wliy tlie decree should C. Courts, 
not be executed, the Court shall order the decree to be executed. 

If he offers any objection to the enforcement of the decree, the Court 
shall consider such objection, and pass such order as it thinks fit. 


260. When the preliminary measures (if any) required by the fore- 

Warrant when to issue. P*")? P'’0'''sions have been taken, the Court, unless 

it se.es cause to the contrary, shall issue its warrant 
for the execution of the decree. ' 
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261 . Such warrant shall be dated the day on which it is issued, signed 
Date, signature, seal, and by the Judge or such officer as the Court appoints 
delivery. in this behalf, sealed with the seal of the Court, 

and delivered to the proper officer to be executed. 


Ditto. 


And a day shall be specified in such warrant on or before which it must 
be executed, and the proper officer shall endorse thereon the day and manner 
in which it was executed, or, if it was not executed, the reason why it was 
not executed, and shall return it with such endorsement to the Court from 
which it issued. 


Decree against represen- 
tative of deceased for money 
to be paid out of deceased’s 
property. 


252 . If the decree be against a party as the 
legal representative of a deceased person, and the 
decree be for money to be paid out of the property 
of the deceased, it may be executed by the attach- 
ment and sale of any such property : — 


If no such property remains in the possession of the judgment-debtor, 
and he fails to satisfy the Court that be has duly appli(‘d such property of the 
deceased as is proved to have come into his possession, the decree may he 
executed against the judgment-debtor to the extent of the property not duly 
applied by him, in the same manner as if the decree had been against him 
personally. 


A, a Muharamadau, died possessed of immoveable property, and leaving a widow, a 
daughter, and a si^^ter, 11, liis heiresses according to Muhaminadini law, 11 entitled to 
one-sixth share of an undivided moiety of a certain ])ortion of the property wliieh was situ- 
ated ill Calcutta. After A’s deatli, the L Bank sued his daughter and lier husband and two 
of her husband’s brothers in a Mufassal Court to realise certain mortgage-securities exe- 
cuted by A to the Hank, and obtained a decree by consent. Neither the widow, nor B, 
who was then ah, sent from the country, were parties to this suit. The Bank, in execution 
of their decree, (‘aused certain iwoperiy of A, iinduding the nndivided moiety of the Cal- 
cutta properly, to he sold by the Sheriff of Calcutta. The defendant became the ])urchaser 
at Ibis sale, and obtained jio.ssessiim of the property. The certilicato of sale .stated that 
what \yas sold was “tlio right, title, and interest of A, deimsed, the ancestor, and of the 
defendants (naming tluan), Uie representatives, in a moiety of a piece of land situate,” 
&.C. B afterwards sold and assigned her share in (among other properties) the above-men- 
tioned undivided moiety of the Calcutta property to the plaintiff’, who now sued llie pur- 
chaser at the execution-, sale to recover the suhjeid of his ])urcha.scr. ITpld by Garth, C.J,, 
and Kemp and Jackson, JJ. (Markby and Ainslio JJ., dissenting), that thedecree and the 
execution founded upon it dal not affect the share of B in the estate of A, and consequently 
that the proj'^rty in question did not pass to the defendant under the sale made by the 
Sheriff'. Fer Garth, C.J. — A decree by consent against one heir of a deceased debtor 
cannot, under the Muhammadan law, legally bind the other heirs. Per Markby, J. — 
Under the Muhammadan law, the estate of an intestate descends entire, together with all 
the debts due from and owing to the deceased. The creditor of an intestate Muhammadan 
must enforce his claim against the estate in a suit jiroperly framed for the purpose. Such 
a suit IS properly fraimai if all the persons in po.sscssion of that particular ])ortion of the 
estate which it is intended to cIj irge are made parties to it. The right of a Muhammadan 
heir claiming the jiropcrty of his decca.sed ancestor who died indebted is a right of re- 
presentation only, and, excep: as repre.'icntativc, he has no right to the property whatsoever. 
A jierson may he a reprc'^ciit itive within tiic moaning of s. 20.3 of Act Vfll. of 1850 
(corresponding with s, 2.')2 of Act X. of 1877), so as to make the decree cff'cctual for the 
purpose therein statcii, although that.porsori is not the heir.---A.ssamathem Ncssa Bibee 
V. Boy Lutchmeeput Singh, 1. L. B., 4 Cal. 142. [May 13, 1878.] 


A PLAINTIFF is entitled to sue the legal representative of his deceased debtor and to 
obtain a decree against him, without proving that assets have come into his hands. It ia 
sufficient if there arc assets of wdiich he may liecomo iiosse.ssed. The decree should mention 
that it is against the defendant in that character, and should lie executed as directed by 
s. 252 of the Civil Procedure Code (Act XIV. of 1882). Bayappa Chetti v. Ali Saheb 

(2 Mad. H. C. B. 33t)) followed.— -Girdliarlal v. Bai Shiv, I. L. B., 8 Bom. 309. [Feb. 
21, 1884.] 
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253 . Whenever a person has, before the passing of a decree in an ori- 
ginal suit, become liable as surety for the perform- 

Decree agamst surety. 

cree may be executed against him to the extent to which he has rendered 
himself liable, in the same manner as a decree may be executed againrt a 
defendant : 

Provided that such notice in writing as the Court in each case thinks 
sufficient has been given to the surety. 

In consideration of the plaintiffs being allowed to proceed with the execution of a 
decree which they had obtained in the High Court, A became surety upon a bond for the 
payment of what might be due to the defendants by such pdaintiffs in the event of their 
decjree being reversed or modified by the Privy Council, to which an appeal was then 
pending. Held that the summary procedure under s. 204- of Act VIII. of 1859 might 
be enforced against A as such surety. Compare Act X. of 1877, s. 253. — Chunder Kant 
Mookerjeo v. Ilam Coomar Coondoo, 3 C. L. R. 505. [I)ec, 19, 1878. j 

An appeal was preferred to the Privy Council from a final decree passed upon appeal 
by the High Court, and 15 and certain other persons on behalf of the appellant gave security 
for the costs of tlie rcs])()ndent. The Privy Council dismis.sed the appeal, and ordered 
the appellant to pay the costs of the respondent. The respondent ap])hed to the Court 
of first instance for the execution of that order against B and the other persons as sure- 
ties. Hd(l that under A(;t X. of 1877, ss. GIO and 253, such order could be executed 
against the sureties. — Bans Bahadur Singh v. Muglila Begam, 1. L. R., 2 All. GOt. [Jan. 
3, 1880.] 

A judgment-debtor, whose property was about to be sold, a])peared before the officer 
appointed to conduct the sale, and applied for its postponement, producing a surety and a 
bond, in which such surety promi.sed to pay the amount of the docroo within one year, if 
the judgment-debtor did not do so. Such offi(!er thereu})on a])plied to the District Judge 
to post]ione tlie sale, stating that such surety was willing to pav the amount of the de(*,rec 
by instalments within one year, and forwarding such bond. The District Judge ordered 
the sale to be postponed, and the papers to be sent to the Munsif who had made the decree 
and ordered the sale of the property. The Munsif made no order regarding the security, 
but merely made an order that t-he amount of the decree should bo paid by instalments 
within one year. The judgment-debtor did not jiay the amount of tlie decree within the 
time fixed, and the decree-holder therefore applied for execution of the decree against such 
surety. H(dd that, inasmuch as the decree-holder had not been a yiarty to the ]irocecd- 
ings of the sale-officer or of the District Judge, and as the part ies had not a])]>oarcd oefore 
the Munsif, and as such surety had not agreed to pay the amount of the decree by instal- 
ments, the provisions of s. 210 of Act X. of 1877 were not applicable, and such surety had 
not become a ytarty to tlie decree as altered by the Munsif ; that such surety had not made 
himself a party to the decree by promising to pay its amount within one year ; and that 
therefore his liability was not one which could be enforced in execution of tlie decree under 
8. 253 of Act X. of 1877. — Chandan Kuar v. Tirkha Earn, I. L. R., 3 All. 809. [May 17, 
1881.] 

In 1874 the execution of the decree of an Appellate Court was staved pending an ap- 
plication for review of judgment, upon the judgment-debtor giving security for the exe- 
cution of the decree, and a surety was accepted on his behalf. Hdd that- the judgment- 
creditor could not proceed summarily against the surety under the provisions of s. 253 of 
the Code of Civil Procedure, 1882.— Balaji v. Raraasami, I. L. R., 7 Mad. 284. TOct. 
19, 1883.] 

A PLAINTIFF, having preferred an appeal to Her Majesty in Council, was called upon 
to furnish security. Thereupon A, on behalf of appellant, executed a security-bond for 
the costs of the respondent. The appeal was disrais.sed witii costs by Her Majesty in 
Council. On an a])plication (by the ros|)ondent in the api>oal) for execution to issue 
against the estate of A, the surety (who had died in the meantime), held that the liabi- 
lity of the surety under the security-bond could not be enforced in execution of the decree 
of Her Majesty in Council. Bans Bahadur Singh r. Mughla Bogura (I. L. R., 3 Mad. 
107) dissented from. — Radha Pershad Singh y. Phuljuri Koer, I. L. R., 12 Cal. 402. [July 
3, 1885.] 

S. 253 of the Civil Procedure Code contemplates a suit pending at the time security 
is given for performance of the dei^rce, and does not ap])ly to a case where the litigation 
in the Courts of first instance and of first appeal has ended, and no second appeal has been 
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Ditto, 


Ditto. 


Ditto. 


instituted in the High Court when security is given. The holder of a decree affirmed on 
appeal by the District Court took out execution to recover costs awarded. Costs were 
deposited by the judgment-debtor and paid to the decree- holder, and a surety gave a bond 
by which he undertook to refund the amount to the judgment-debtor in the event of the 
latter succeeding in appeal to the High Court and of the decree-holder failing to repay 
him. The judgment-debtor subsequently filed an appeal to the High Court and was sue* 
cessful, and he then applied in the execution-department to re(;over the amount from the 
surety. Held that the Court executing the High Court’s decree had no jurisdiction to 
execute it against the surety. — Harden Das v. Zamau Khan, I. L. R., 8 All. 639. [Aug. 
3, 1880.] • 


Decree for money. 


264. Every decree or order directing a party to pay money as compen- 
sation or costs, or as the alternative to some other 
relief granted by the decree or order, or otherwise, 
may be enforced by the imprisonment of the judgment-debtor, or by the 
attachment and sale of his property in manner hereinafter provided, or by 
both. 


A SUIT on a bond in w'hich immovea!)lo property w'as hypothecated wa.s adjusted by 
the defendant agreeing to pay the amount claimed and costs, vvitli interest, by instal- 
ments within a fixed time, and that, in the event of default, the [daintiff should he at 
liberty to bring such property to sale. The Court made a decree ordtii’ing the defendant 
to pay the plaintiff the amount claimed and costs, with interest, ‘‘in accordance with’’ 
such agreement. Held (Turner, d., and Oldfield, .1,, dissenting) that such dciTce was a 
mere mone 3 ’-decrec, and not one which gave the [»laintill’ a lien on such property. — Juuki 
Prasad i?. Baldco Naraiii, I. L. R., 3 All. 216. [dune 30, 1876.] 

A EEGULARLY perfected attachment is an essential preliminary to sales in execution 
of simple decrees for moiio^', and where (here lias been no such atf.aclimont any sale that 
may have taken place is not simply voidalilc, but de facto'' void.— Mabadeo Dubey 
Bhola Nath Dichit, I. L. R., 5 Ail. 86. [Aug. 23, 1882.] 


255. If the decree be for mesiu*-pro(its or any other matter, the amount 

of which in mom^y is to be subsi'qucntly deter- 
mained, the propiTtyof the judgment-debtor may, 
before the amount duet from him under the decree 
has been ascertained, be attached as in the case of 
an ordinary decree for money. 


Decree for raesne-profits 
or other matter, amount of 
which to bo suKsoquently as- 
certained. 


Wfen, in a suit for possession of land and mosne-profits at a rate stated in the plaint, 
a decree is pa.s.sed which directs that (he amount of mesne-profits he ascertained in exeiiu- 
tion of the decree, the plaintiff is not limiU'd to the amount or rate stated in his plaint, 
though it may bo used as evidence agaiiisi. him in favour of the defendant balionjan 3 ha 
-r. Ryjuath Dutt Jha (1. L. R., 6 Cal. 172; 7 C. L. R. 539) e.xplained.— (lauri Prosad 
Koondoo V. Reily, I. L. R., 9 Cal. 1 12. [May 11, 1882.] 

256. When a decree is passed for a sum of money only, and the amount 

Power to direct immediate ^b)es not exceed the sum of one thousand ru- 

execution of decree for money pecs, the Court may, wlnui passing the decree, on 
not exceeding Ks. 1,000. the oral a]>plication of the di'cree-hoUbu’, order im- 

mediate execution thenjof by the issue of a warrant diriicted eitlior against 
the person of the judgment-debtor if he is within the local limits of the 
jurisdiction of the Court, or against his moveable property within the same 
limits. .p 

Modes of paying money un- 257. All money payable under a decree shall 

der decree. be paid as follows (namely) — 

(a) into the Court whose duty it is to execute the decree ; or 

(h) out of Court to the decre-e-holder ; or 

(c) otherwise as the Court wliich made the decree directs. 

Held, following T. D. Bandyopadhpa ». B. L. Mukhopadaya (I. L. R., 12 Cal. 608) 
(Tyrrell, J., doubting), that an application made by a decree-holder, the olqoct of which is 
that the receipt of cerb^' \ sums of money paid out of Court may bo certified, is a “ 
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Sec. 257 a.] 


ill nid of execution,” such as will keep the decree alive, within the meaning' of the Limi- 
tation Act (XV. of 1877), sch. 2, No. 179 (4). Guiisham a. Mukh (I. L. B., 3 All. 820) 
referred to.~ Muhammad Husain Khan a. Ram Sarup, I. L. R., 9 All. 9. [July 12, 1886. J 

267A. Every agreement to give time for the satisfaction of a judgment- Extending to 
Agreement to give time to debt shall be void, unless it is made for considera- ® 

judgment-debtor. tion and with the sanction of the Court whijh 

passed the decree, and such Court deems the consideration to be under the 
circumstances reasonable. * 

Every agreement for the satisfaction of a judgment-debt, which provides 
Agreement for satisfaction for the payment, directly or indirectly, of any sum 
of judgment-debt. in excess of the surn due or to accrue due under 

the decree, shall be void, unless it is made with the like sanction. 

Any sum paid in contravention of the provisions of this section shall be 
applied to the satisfaction of the judgment-debt; and the surplus (if any) 
shall be recoverable by the judgment-debtor. 

On the 27th August 1878, the holder of a decree for money and the judgment-debtor 
agreed that the amount of the decree should be payable by instalments, and that, if de- 
fault were made in payment of any one instalment, the whole doeroe should be executed. 

^Jdie Court executing the decree sanctioned tliis agreement. On the 28th November 1881, 
default having been iniwle, tlic decree-holder applied for recovery of the whole amount of 
tile decree. * Held that the ap])licatiou was not one to which art. 179, sell. 2 of the Limi- 
tation Act, 1877, was applicable, but art, 178, and the period of limitation began to run 
from the date of default. The jirinciplc recoguized in Raghubans Gir v. Slieosarau Gir 
(I. L, R, 5 All. 243) and Kalyanhliai l)ip«diand ??. Ghanashamlal Jadunathji (J. L. R,, 

5 Bora. 29) applied. — Sham Karan v. Piari, I. L. R., 5 All. 596. [May 18, 1881.] 

The provisions of s. 257A of the Code of Civil Procedure. 1877, apply only as be- 
tween parties to the decree.— Yella v. Munisarai, I. L. R., G Mad. 101. [Nov. 10, 1882.] 

The decree-holder and judgment-debtor of a decree filed a ]ietition, “ ,mlehnama,’^ in 
the Court executing the decree, praying that the (’ourt would sanction an arrangement 
providing for the payment of the decree by instalments, and enhancing the rate of in- 
terest made ])ayal)Ie by the decree. The Court sanctioned the arrangement. Held that 
the “ sulehnama” was within s. 257A of the Civil Procedure Code, and the decree might 
he oxociited in accordance with its provisions. — 8ita Ram v. Dasrath Das, I. L. R., 5 All. 

492. [Mar. 0, 1883.] 

G, THE father of the plaintiff, obtained two do(Teos — one against the defendant A and 
his father, and the other against A’s father alone— and in satisfaction of these decrees ob- 
tained a bond without the sanction of tlie Court, and brought a suit to recover the sura 
due under the said bond. Held that the bond was void under the second clause of s. 

257A of the Civil Procedure Code (Ae.t XIV. of 1882).— Ganesh Shivrara v. Abdullabeg, 

I. L. R., 8 Bom. 538. [June 19, 1884.] 

The parties to a decree for money, dated the 14th July 1871, entered into a compro- 
mise, whereby, in lieu of a portion of the deiTotal money, the decree-holder was placed in 
pos.session of certain property, and the remainder of the decretal money was to be paid by 
fixed annual instalments, and in case of default in the payment of any iustalment, it was 
agreed that the entire amount should become immediately realizable by execution of the 
decree. On the 11th December 1882, the decree-holder, alleging default in payment of the 
instalments, applied for execution of the compromise. Held that such an agreement could 
not be treated as an instalment-decree, and, as su(5h, capable of execution. Debi Rai v. 

Gokal Prasad (1. L. R., 5 All. 585) followed. — Ramlakhon Rai v. Bakhtaur Rai, I. L. R., 

6 All. 623. [July 11, 1884.] 

An agreement entered into to pay interest not awarded by a decree in addition to 
the sum decreed without the sanction of the Court which passed the decree is void under 
section 257A of the Code of Civil Procedure (Act XIV. of 1882), so far as it operates in 
satisfaction of the judgment-debt. When the void part of an agreement can be pro- 
perly separated frona the rest, the latter does not become invalid ; but where the parties 
themselves treat delits— void as well 'ds valid— as a luinj) sum, the Court will regard the 
eon tract as an intergal one, ami wholly void, upon which neither the principal nor the 
sureties can be sued.—Davalatsingh v. Pandu, 1. L. R., 9 Bom. 176. [Nov. 28> 1884.] 
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The provisions of s. 257A of Act XIV. of 1882 are intended to prevent binding agree-* 
ments between judgment-debtors and judgment-creditors for extending the time for en- 
forcing decrees by execution, without consideration, and without the sanction of the 
Court ; and are not intended to prevent the parties from entering into a fresh contract for 
the payment of the judgment-debt by instalments or otherwise. — Jhavar Mahomed u. 
Modan Sonahar, I. L. E., 11 Cal. 671. [June 23, 1885.] 

On the 22nd March 1886, the applicant presented an application to a Subordinate 
Judge, praying that the adjustment of certain decrees, dated the 28th March 1867, and 
11th July 1871, might be certified, and a sanction granted to a sankhat, dated 18tli 
March 1880, passed to him by the defendant in satisfaction of the said decrees and on 
substitution of two bonds dated February 1879. The Subordinate Judge, being of opi- 
nion that the application could not be granted, inasmuch as the execution of the decrees 
was then barred by limitation, referred the case to the High Court under s, 617 of the 
Civil Procedure Code (Act XIV. of 1882). HpM that the question could not be referred 
under s. 617 of the Civil Procedure Code (Act XIV. of 1882), as the order applied for to 
the Subordinate Judge was appealable under s. 2 of the Code. The question raired by 
the application related to the satisfaction of (he decree within the meaning of s. 244 of 
the Code.— Eangji v. Harjivau, I. L. E., 11 Bom. 57. [July 22, 1886.] 
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258 . If any money payable under a decree is paid out of Court, or the 
^ A > x, 4 A decree is otherwise adjusted in whole or in part to 

the satisfaction ot the decree holder, or if any 
payment is made in pursuance of an agreement of the nature mentioned in 


section 257 A, the decree-holder shall certify such payment or adjustment to 
the Court whose duty it is to execute the decree. 

The judgment-debtor also may inform the Court of such payment or ad- 
justment, and apply to the Court to issue a notice to the decree-holder to 
show cause, on a day to he fixed by the Court, why such payment or adjust- 
ment should not be recorded as certified ; and if, after due service of such 
notice, the decree-holder fails to appear on the day fixed, or, having appeared, 
fails to show cause why the payment or adjustment should not he recorded 
as certified, the Court shall n^cord the same accordingly. 

No .such payment or adjustment shall be recognized by any Court unless 
it has been certified as aforesaid. 


N, HAVING obtained a decree in a suit against K, requested him to di.'^charge certain 
sums due on outstanding bonds which N bad given to third parties, promising to credit 
the sums so paid to the amount due under the aforesaid decree. K paid as requested, but 
N took out execution in full of the decree, and the (-ourt refused to recognize the pay- 
ments made by K out ot Court. In a suit by K for the money paid as aforesaid, held that 
the payments not having been made directly m adjustment of a decree, the suit was not 
barred.—Kunhi Moidin Kutti v. Earaenunni, I. L. E., 1 Mad. 203. [Feh. 15, 1876.] 

^ A DECREE-HOLDER, who, although he has settled with his judgment-debtor out of 
Court, yet nevertheless sues out execution against him, will be liable to an action for 
damages at the hands of the judgment-debtor. S. 244 or s. 258 of Act X. of 1877 have 
made no change in the law in this respect. — Guni Khan v. Koonjo Bohary 8ein, 3 C. L. 
E. 414. [Aug. 14, 1878.] 

Where a judgment-debtor has, out of the Court, partly satisfied his decree-holder 
subsequent to the transmission of the decree for execution to another Court, hut before 
actual execution has been applied for, he is entitled, on execution in full being demanded, 
to an order from the Court to which the decree is transferred for execution, calling upon 
the decree-holder to certify the fact of such part-payment. — Rajendronath Roy Bahadoor 
V. Clmnnoomul and Kalee Churn Lahoree, I. L. E., 5 Cal. 448. [Dec. 10, 1879.] 

The provisions of s. 200 of the Civil Procedure Code (Act VIII. of 1859) only prevent 
the Court executing the decree from recognizing a payment made out of Court, and do not 
bar a suit for the refund of such payment. G held a decree against H, who satisfied it out 
of Court, and obtained a receipt from G to the effect that it was satisfied. Notwithstand- 
ing this, G executed the decree, and recovered the amount of it through the Court, 
although I) pleaded satisfaction in the execution-proceedings, and produced the receipt. 
In a suit brought by D against G for refund of the mone}" received by G out of Court, 
the defendant contended that the suit wa.s not maintainable. Held that it was maintain- 
able according to the law as it stood before the passing of Act XII, of 1879. GuHauiani v. 
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Paran Kishore (6 B. L. R. 223) and Gulawad v. Rahimtulla (4 Bom. H. C. R. 76) foU 
lowed. Qumre. — Whether such a suit is maintainable under s. 36 of Act XIT- of 1879, 
which has been substituted for s. 268 of the Civil Procedure Code (Act X. of 1877), Hel^ 
also that the statement contained in the receipt passed by G to J), to the effect thpit the 
decree had been satisfied, was sufficient to shift the burden of proof to the defendant to 
show that it was an incorrect statement. — Bavahita Gauesh Shastri, I, L. R., 4 B3m. 
295. [Feb. 3, 1880.] 

M, WHO held a decree ap^ainst 8 for possession of certain immoveable property and 
costs, assi^med such decree to 8 by way of sale, a^^reeiuL,^ to deliver the same to him on 
payment of the balance of the purchase-money. He subsequently applied for execution 
of decree aj^ainst 8, claiming the costs which it awarded. S thereupon paid the amount 
of su(!h costs into Court, and, having? obtained stay of execution, s\iod M for sudi decree, 
claimin" by virtue of such assijxnment. The lower Court held tlait the suit was barred by 
the provisions of s. 244 of Ac.t X. of 1877, and also, treatinp: such assi;^unnent as an uncerti- 
fied adjustment of sucdi decree, that it was barro(l by the terms of tlie last paraiiraph of 
s. 258 of that Act. Sfld that the suit was not barred by anythin^'- in either of those 
sections. The words “any Court” in the last parap^rapli of s. 258 refer to proceedinj^B 
in execution and to the Court or Courts executing a decree. — 8ita Ram \\ Mahiphal, I, L, 
R., 3 All. 533. [Feb. 21, 1881.] 

8, ALLEGING that a money-decree ag'ainst him, held by G, had been adjusted out of 
Court by a payment in cash and delivery of certain property, and thatr IVT had, notwith- 
standing s udi adjustment, applied for executioii of such decree, and recovered the amount 
thereof, as the Court executing'- such decree had refused to determine wlietlier it had been 
eatisfied oh the j^round that such adjustment had not boon certified, sued M for the money 
which ho had paid him out of Court. Ht'ld that the suit was not barred by the provisions 
of s. 244 of Act X. of 1877, or s. 258 of that Act. The last parairrapb of s. 258 means that 
the Court executiii<^ the decree shall not recoj^nize an uncertified payment or adjustment 
out of Court. It does not prohibit a suit for money paid to a de(*ree- bolder out of Court, 
and the payment of which, not beinp^ certified, could not be recof,mized, and which the 
decree-holder had not returned, but had misappropriated, hy taking^ out execution of the 
decree a second time, and securing the amount in full through the Court. — Shadi Ganga 
Sahai, 1. L. R., 3 All. 638. [Fob. 28, 1881.J 

An adjustment of a decree not certified to the Court by cither party within the time 
limited by law cannot be recognized as a bar to execution. — Chedumbara Pillai v. Ratua 
Ammal, I. L. R., 3 Mad. 113. [Mar. 1, 1881.] 


In 1878, a decree-holder, having received certain grain from the judgment-debtor in 
satisfaction of the decree, failed to certify satisfaction of the decn'ce to the Court in accord* 
nricc with the provisions of s. 258 of the Code of Civil Procedui’e, 1877, and executed the 
decree nevertheless. In a suit for damages ag-ainst the decree-holder it was held that the 
judgment-debtor’s remedy for the wrong suffered was not taken awaiy by the provisions of 
ss. 244 and 258 of the Code.— Vfniraghava Reddi a. Subbakkil, 1. L. R., 5 Mad. 897. 
[May 11, 1881.] 

Wheel a decree-holder, declared to be entitled to possession of certain lands, subse- 
quent to decree executed a patta in favour of his judgment-debtor, who w^as then in 
possession, and afterw'ards took out execution under his decree, held (ou an objection by 
the judgment-debtor that, under these circumstancos, ho w.a'^ entitled to ])ossession) that 
satisfaction of the decree not having been entered up, sucli objection could not he dealt 
with under s. 244 of the Civil Procedure Code. Held also that s. 258 of the Civil Proce- 
dure Code deals w'ith the adjustment of any decree, and not merely with the adjustmeofc 
of a money-decree.— Baba Mohamed v. Webb, L L. R„ 6 Cal. 786. [July 19, 1881.] 


SUIT for the recovery of money paid to a judgment-creditor out of Court in satis- 
faction of a decree, but not certified, is barred by s. 244 (r) of Act X. of 1877, and by the 
last paragraph of s. 258 as amended by Act XII, of 1879,— Patankar v. PovjL I. L. R., 6 
Bom, 146, [Jan. 24, 1882.] 

Certain immoveable property having been attached in execution of a decree tqr 
money, dated in 1879, directing the sale of such property, T, who had purchased suqh 
property in 1880, objected to the attachment. His objection having been disallowed, he 
eued to establish his right to the property and for the removal of the attachment. 
palmed on the ground, amongst others, that the decreo.of ;1879 had been wholly adjusted. 
The alleged adjustment had not been certified under s. 258 bf the Civil Procedure Code! 
Meld that the provisions of that section did not debar the (./ourts trying the suit from 
determining as between T and the decree-holder whether the decree of 1879 had been adjusib- 
A®!"? (I- L. B., 3 All. 533) and Shadi r. Ganga Sahai (I. L. U,. 

.S All. 638) fpUowed.— Tegh Singh v. Amiu CUand, I. L. B., 6 All. 269. [Jau. 12. 


C, P. 86. 
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Ok an applioation for execution for the full amount due under a deeree by some of 
eeTeral joint decree-holders, the judgment-debtor objected to execution being granted for 
the full amount of the decree on the ground that he had already paid off a large portion 
of the money due under the decree to B, one of the joint decree-holders. The payment 
was made out of Court, but B, who claimed to be entitled to a 12i-anna share in the 
decree, certified the payment in the manner prescribed by s. 268 of the Civil Procedure 
Code (ActXIY. of 1882), and represented that his claim had been satisfied in full. The 
other joint decree-holders denied B’s right to the 12i-anna share claimed by him, and 
refused to recognise the payment said to have been made to him. The lower Court dis- 
allowed the objection, and granted execution for the full amount of the decree. Held 
that, regard being had to the provisions of the General Clauses Act (I. of 1868), the word 
** decree-holder” in s. 258 of Act XIV. of 1882 should be read in the plural, and looking 
at the provisions of s. 231 of the later Act, the Court ought not to recognize payments 
made out of Court, unless made and certified for the benefit of all the joint decree-holders 
of any portion of the decree in excess of that to which the decree-holder so paid is undis- 
Butedly entitled. Held also that a judgment-debtor is entitled to credit for any sum paid 
bond fide to one of several joint decree-holders, and duly certified to the Court by the 
latter, and that the other joint decree-holders cannot execute the decree for more than their 
own share. Held further that in this case the lower Court was wrong in wholly ignoring 
the payment certified by the decree-holder B, and that it should have determined, 
whether the payment to B was a fraud on the other joint decree-holders ; and, secoudlyy 
what amount the latter were entitled to have out of the whole decree, the latter being the 
main question between the applicants for execution and the judgment-debtor, and, as such, 
clearly within the scope of s. 244 of the Civil Procedure Code. See Eanee Nyna Kooer d. 
Boolee Chund (22 W. R. 77), Brojeswari Chowdhranee v. Tripoora Soonderee Debi (3 C. 
li. R. 513), and Mahiraa Chandra Roy v. Pyari Mohan Chowdhry (2 B. L. R., Ap. 43). — 
Tarruck Chunder Bhuttacharjee v. Bivendro Nath Sanyal, I. L. R., 9 Cal. 831. [April 
6, 1883,] 

Thk holder of a money-decree agreed to accept, in satisfaction of the amount thereof, 
a part-payment in cash, and a lease of certain lands for five years, rent-free. The judg- 
ment-debtor made the payment, and gave the lease agreed on. Afterwards the decree- 
holder executed the decree against the judgment-debtor, and then the judgment-debtor 
brought the present suit for a declaration that the money-decree was satisfied, and for 
damages against the decree-holder. Held that such a suit would lie. Gunamani Basi a. 
Prankishori Basi (5 B. L. R. 223), Viraraghava Reddi v. Subbaka (I. L. R., 6 Mad. 397), 
Chcmbnikandi Musutti v. Themdyal Puthalath Shekharan Nayar (I. L. R., 6 Mad. 41), 
6ita Ram v. Mahipal (I. L. R., 3 All. 533), Shadi u. Gunga 8ahai (I. L. R., 3 All. 638), 
and Ishan Chunder Bundopadhya v. Indro Nurain Gossami (I. L. R., 9 Cal. 788), followed ; 
Patankar v. Bevji (I. L. R., 6 Bom. 14(>) not followed. — Poromanand Khasnabish v. Khepoo 
Paramanick, I. L. R., 10 Cal. 354. [Jan. 30, 1884] 

The plaintiff held a decree against the defendant, and in execution of it attached the 
defendant’s property. A compromise was then made, by which the defendant executed to 
the plaintiff the bond sued upon, in satisfaction of the judgment-debt. The compromise, 
however, was not certified to the Court. Held that the bond was without consideration. 
The adjustment of the decree, not having been certified to the Court, was not binding on 
the plaintiff, and therefore constituted no valid consideration. — Pandurang R4mchandra 
V, N4r^yan, I. L. R., 8 Bom. 300. [Peb. 7, 1884.] 

The provision in s. 268 of the Code of Civil Procedure, 1882, which forbids any Court 
to recognize a payment under, or an adjustment of, a decree, unless certified to the Court 
executing the decree, does not debar a suit for damages for a breach of a contract to cer- 
tify. — Mallamma c. Venkappa, I. L. R., 8 Mad. 277. [Bee. 20, 1884.] 

A DECREE passed against the defendant in a suit, dated the 13th March 1877, direct- 
ed “ that the plaintiff should recover the decree-money by instalments agreeably to the 
terms of the deed of compromise, and he, in case of default, should recover in a lump sum.” 
The oompromise mentioned in the decree provided that the amount in dispute should be 
paid in ten instalments, from 1284 to 1294 fasli the first to be paid on the 27th May 1877 
(1284 fasli), and the remaining nine instalments on Jaith Paranmashi of each succeeding 
fa**!! year. On the 1st September 1883, the decree^holders applied for execution of the 
decree, alleging that the first four instalments had been paid, but not any of the succeeding 
instalments ; and they claimed to recover, under the terms of the decree, the fifth and all 
the remaining instalments in a lump sum. The judgment-debtors contended that the 
application was barred by limitation, as they had not paid a single instalment, and more 
than three years had elapsed from the date of the first default ; and that, even if the first 
four instalments had been paid, such payments could not be recognized by the Court, as 
they had not been certified. Held^ reversing the decision of the lower Appellate Court, 
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that if the four annual instalments had not been paid under the decree, the execution of 
the decree was barred by limitation. Held also that recognition of such instalment 
not barred by the terms of h. 258 of the Civil Procedure Code. Sham Lai v. Kanahia 
Lai (I, L. R., 4 All. 316) and Fakir Chand Bose t>. Madan Mohan Ghose (4 B. L. B. 130) 
followed. — 2iahur Khan v. Bakhtawar, I. L. R., 7 AlU 327. [Jan. 7, 1885.] 

In determining under s. 258 of Act XIV. of 1882 whether or no the cause shown by 
the decree-holder is sufficient, it is incumbent upon the Court to investigate and decide 
any questions of fact upon which the parties may not be agreed. In such an investiga- 
tion the evidence may be given either orally or by affidavit. The term “ to show cause 
does not mean merely to allege causes, nor even to make out that there is room for argu- 
ment, but both to allege cause and to prove it to the satisfaction of tlie Court. — Rung 
Lall Hem Narain Gir, I. L R., 11 Cal. 166. [Jan. 7, 1885.] 

In the course of proceedings in execution of a decree, dated the I4th June 1878, the 
parties, on the 11th January 1881, entered into an agreement, which was registered, and 
filed in the Court executing the decree. The deed recited that the decree was under 
execution, and that a mortgage-bond, dated the 1st December 1873, in favour of the judg- 
ment-debtor by a third party, had been attached and advertized for sale, and that the 
decree-holder and judgment-debtor had arranged the following method of satisfying the 
decree ; that the judgment-debtor should make over the said bond to the decree-holder, 
in order that he might bring a suit thereon at his own expense against the obligor, and 
realize the amount secured by the bond, and out of the amount realized satisfy the decree 
under execution, with costs and future interest, together with all costs of the suit to be 
brought against the obligor, and together with a sum due by the judgment-debtor to the 
decree-holder under a note of hand for Rs. 250 with interest ; and other details which 
need not be stated. On the same day that deed was executed, the decree-holder filed a 
petition in the Court, to the effect that under the agreement an arrangement had been made 
for payment of the judgment-debt, by which the judgment-debtor made over to him the 
bond advertized for sale, in order that the petitioner should file a suit under it at his own 
cost against the obligor, and realize the debt due under the decree in execution with in- 
terest and costs ; and he prayed that the sale to be held that day might be postponed, and 
the application for execution struck off for the present, and the previous attachment 
maintained, and stating that, after realization of the amount entered in the bond ad- 
vertized for sale, an application for execution would be duly filed. On this the order was 
that the execution-case be struck off the file, and the attachment maintained. On the 
24th December 1883, the decree-holder applied for execution of the decree, alleging that 
the judgment-debtor had failed to make over the bond to him according to the agreement. 
The judgment-debtor objected that the decree was no longer capable of execution; having 
been superseded by the agreement of the lUh January 1881, and that the appliet tion 
was barred by limitation, the previous application being dated the 9th November 1880. 
Held that the application was within time, inasmuch as the acknowledgment in the deed 
of the 11th January 1881 came within the terms of s. 19 of the Limitation Act, so as 
to originate a fresh period of limitation in respect of the execution of the decree. Ghan- 
shara V. Mukha (1. L, R., 3 All. 320), Janki Prasad v. Ghulam Ali (I. L. R., 5 All. 201), 
and Ramhit Rai v. Satgur Kai (I. L. R., 3 AH. 247), followed. Fer Oldfield, J. — That 
the agreement of the 11th January 1881 did not contemplate, and had not the effect of 
cancelling the decree and substituting for it a new contract, inas^much as the deed con- 
tained nothing to the effect that the decree was superseded ; and all it did was to provide 
means by which the decree, together with another small sum due by the judgment-debtor 
to the decree-holder, might be satisfied without having recourse to the sale of the bond 
attached, and the effect would be that, on realization, satisfaction would be certified in 
whole or in part to the Court executing the decree. Further, if the agreement was to be 
regarded as within the meaning of an adjustment of the decree under s. 258 of the Civil 
Procedure Code, it could only be recognized by the Court when certified by the decree- 
holder or judgment-debtor : and, in this case, the^only certification which was made was 
by the decree-holder by his petition of 11th January 1881, which was in re.spect of 
a temporary arrangement under which the decree remained in force. Fer Mahmood, 
J. — That the agreement of the 11th January 1881 was intended by the parties as a per- 
formance of the obligation created by the decree by substituting a fresh obligation found- 
ed upon contract, but that the deed could not be regarded as such an adjustment of the 
decree oa satisfied the requirements of s. 258 of the Civil Procedure Code, becniuse the 
creditor, whilst admitting the creation of a separate contract, took care to say that the 
decree was to be kept alive, and the attachment thereunder was to subsist ; and that 
therefore the certification of the adjustment was inadequate, and could not be recognized 
in executing the decree.— Fateh Muhammad v, Gopal Dae, 1. L. R., 7 All. 424. [Feb. 2, 
1886 .] 
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The provisions of s. 257Aof Act XIV. of 1882 are intended to prevent binding agree- 
ments between judgment-debtors and judgment-creditors for extending the time for en- 
forcing decrees bj^ execution, w'ithout consideration, and without the sanction of the 
Court ; and are not intended to prevent the parties from entering into a fresh contract for 
the payment of the judgment-debt by instalments or otherwise. — Jhabar Mahomed i?. 
Modaa Sonahar, I. L. R., 11 Cal. G71. [June 23, 1885.] 


S. 258 of the Code of Civil Procedure, which provides that no payment or adjustment 
of a decree not certified to the Court, as in the said section provided, shall be recognized 
by any Court, does not debar a Criminal Court from recognizing such payment where the 
decree-holder is charged with fraudulently executing a satisfied decree. — Queen-Empress 
V, Pillala, I. L. R., 9 Mad. 101. [Oct. 6, 1885.] 


Undeb 88. 244 (cl. c) and 258 of the Civil Procedure Code (Act XIV. of 1882) no 
compromise of a decree which has not been duly certified under the provisions of the last 
mentioned section can be recognized by any Court, and a separate suit to enforce su(5h com- 
promise is not maintainable. — Hormasji Eorabji V^inia v. Burjorji Jamsetji Vania, I. L. R., 
10 Bom. 155. [Jan. 21, 1880. j 

The rule of Civil Procedure contained in the last clause of s. 258 of the Civil Proce- 
dure Code (Act XIV. of 1882— til at uncertified adjustments of a decree are not to be re- 
cognized by “any Court” — does not affect the substantive criminal law. The words “any 
Court ” in that clause have no a])plication to a Criminal Court investigating a charge of 
fraudulcutl 3 ' executing a decree under s. 210 of the Indian Penal Code (Act XLV. of 1800). 
Those words do not bar any criminal remedy which an injured judgment-debtor may have 
against a fraudulent decroc-holder, whether by a prosecution under ss. 193, 210, 406, or 
any other section of the Indian Penal Code. In s. 210 of the Indian Penal Code the word 
“satisfied” is to ho understood in its ordinary moaning, and "not as referring to decrees, 
the satisfaction of which has been certified to the ("ourt. Under s. 235 of the Code of 
Civil Procedure (Act XIV^. of 1882) the decroo-holder, or the party who applies for exe- 
cution, is bouud to state in his application any adjustment between the ])artios after decree, 
whether such adjustment has or has not been ])rcviously certified to the Court. Inten- 
tional omission to make simli statement amounts to an ofVence under s. 193 of the Indian 
Penal Code (Act XLV. of 1860). S. 199 of the Penal ('ode (A(‘t XIjV. of 1860) does not 
apply to apt)li(;ations for c.\e<mtion containing faho averments. — Queen-Em])ross v. Bapuji 
Bayarara, I. L. R., 10 Bom. 288. [Feb. 18, 1886 J 

Held, following T. I). Bandvopadliya B. L. Mukhopadava (I L. R., 12 Cal. 608) 
(Tyrrell, J., doubting), that an application made by a decree-holder, the object of wliich is 
that the receipt of certain sums of mouey paid out of (k»urt may bo certified, is a “ step 
in aid of execution,” such as will keep the decree alive, within the meaning of the Limi- 
tation Act (XV. of 1877), sell. 2, No. 179 (4). Gunsliani v. Mukh (1. L. R., 3 All. 320) 
referred to. — Muhammad Husain Khan r. Ram Saru]), 1. L. R., 9 All. 9. [July 12, 1886.] 


On the 22nd March 18S6, the appli(;ant presented an a])pliea1i()n to a Subordinate 
Judge, jiraying that the adjustment of c.ertain dccroos, dated the 28th March 1867, and 
11th July 1871, might he certilied, and a .sanction granted to a nankkai , dated 18th 
March 1880, i)assod to him by the defendant in satisfaction of the said decrees and in 
gubstitution of two bonds dated Fohniary 1870. The Subordinate Judge, being of opi- 
nion that the ajiplication could not he granted, inasmuch as the execution of the decrees 
was then barred by limitation, referred the case to the High Court under s, 617 of the 
Civil Proedure Code (Act XIV. of 1882). Heid that the ({uestion could not be referred 
under s, 617 of the Civil Pro(;edure (6ode (Act XIV. of 1882), as the order applied for to 
the Subordinate Judge was a])])ealable under s. 2 of the ('ode. The qiK'stion raised by 
the application related to the satisfaction of the decree within the meaning of s. 244 of 
the Code. — Rangji v. Harjivan, I. L. R., 11 Bom. 57. [July 22, 1886.] 


Under s. 258 of the Civil Procedure Code (Act XIV. of 1882) no Court can recog- 
nize an uncertified adjustment of a decree for any juridical purpose whatever. A suit 
will not lie to enforce an uncertified agreement of adjustment of a decree against a judg- 
ment-debtor, the consideration for which is, that it shall operate in Hati.sfaction of the de- 
cree ; as there is, in that case, no consideration which the Court can recognize, and, there- 
fore, no valid consideration for the judgment-debtor’s agreement. The plaintiff was the 
assignexj of a decree obtained by one Haji Oomar Khames4 against the defendants on the 
5th May 1883. By that doorce, Hiiji (lomilr Khamesa was declared entitled to recover 
Rs. 9,961-5-6, with interest at nine per cent, from the defendants ; and payment was order- 
ed to be made to him of the s iid sum by weekly instalments of Rs. 200. In order to se- 
cure the payment of the said instalments, the defendants were required to execute a mort- 
gage to llaji Oomar Khamesa of certain property, with power to him to sell the same, and 
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to execute the decree for the whole amount, in case of default, for six montha. Haji 
Oomir KhameHa assij^ned the decree to the plaintiff in the present suit, and, subsequent 
to the assisfnment {Hz, on the 21st July 1883), the defendants executed to the plaintiff 
the mortga^^e on which the present suit was brought. The mortgage-deed, after reciting 
the above facts, stated that the defendants had agreed to satisfy the amount of the decree, 
and it contained a covenant, by the defendants, that they would pay Rs. 9,901 -5-(i, wihi 
interest at six per cent., by monthly instalments of lls. 400 from the 2lst August 1883. 

The mortgage, therefore, differed from the decree, both with regard to the instalments and 
the rate of interest. The plaintiff sued to recover the sura of Its. 4,207, being the amount 
of instalments due to him under the said mortgage. Held that the suit would not lie, 
as the mortgage was an adjustment of the decree, and had not been certified to the Court, 
as required by 8. 2e58 of the Civil Procedure Code (Act XIV. of 1882). — Hiiji Abdul 
Eahimau v. Khoja Khaki Aruth, I. L. R., 11 Bom. 0. [Aug. 13, 1880.] 

259. If the decree be for any specific moveable, or for any share in a Extending to 
Decrees for specific move- specific moveable, or for the recovery of a wife, it Provincial S. 

ables, or recovery of wives. ^ay be enforced by the seizure, if practicable, of [Except to far 
the moveable or share, and by the delivery thereof to the party to whom it as relates to 
has been adjudged, or to such person as he appoints to receive delivery on recovery of 
his behalf, or by the imprisonment of the judgment-debtor, or by attaching 
his property, or by both imprisonment and attachment if necessary. 

When any attachment under this section has remained in force for six 
months, if the judgment-debtor has not obeyed the decree, and the decree- 
holder has applied to have the attached property .sold, such property may 
be sold, and out of the proceeds the Court may award to the decree-holder, 
in cases where any amount has been fixed under section 208, such amount, 
and, in other cases, such compensation, as it thinks fit, and shall pay the 
balance (if any) to the judgment-debtor on his application. 

If the judgment-debtor has obeyed the decree and paid all costs of exe- 
cuting the same which he is bound to pay, or if, at thi‘ end of six months 
from the date of the attachment, no application to liavo the property sold 
has lieen made, or, if made, has been refused, the attacluneiit shall cease to 
exist. 

A, WHO had been directed by a decree to refrain from preventing her daughter 
returning to her husband, after the date of the decree jiermitted her daughter, who was 
of ago, to reside in her house. Held that such conduct on the ])art of A was no such 
evidence of interference with her daughter’s return as would justify the execution of th© 
decree against her, under the ])rovisions of s. 200 of Act VIII. of 1850 (('orres])ondiMg 
with ss. 259 and 2G0, Act XIV. of 1882). — Ajnasi Kuar v. Suraj Parshad, I. L. R., 1 
All. 501. [Nov. 14, 1877.] 

260. When the party against whom a decree for the specific perform- 

Docree for specific perform- a»ce of a contract, or for restitution of conjugal 
ance or restitution of conjugal rights, or for the performance of, or abstentioa 

from, any other particular act, has been made, has 
had an opportunity of obeying the decree or injunction, and has wilfully 
failed to obey it, the decree may be enforced by his imprisonment, or by the 
attachment of his property, or by both. 

When any attachment under this section has remained in force for one 
year, if the judgment-debtor has not obeyed the decree, and the decree- 
holder has applied to have the attached property sold, the property may be 
sold ; and out of the proceeds the Court may award to the decree-holder 
such compensation as it thinks fit, and may pay the balance (if any) to the 
judgment-debtor on his application. 

If the judgment-debtor has obeyed the decree, and paid all costs of exe- 
cuting the same, which he is bound to pay, or if, at the end of one year 
from the date of the attachment, no application to have the property sold 
has been made and granted, the attachment shall cease to exist. 
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Bt a decree relating to certain joint property belonging to the plaintiff and defend- 
ant, but which had previously been held in the sole name of the defendant, it was di- 
rected that the plaintiff and defendant should jointly manage the property, and that the 
names of both should appear in all papers connected with such property. The plaintiff 
subsequently applied to have his name registered in the colleotorate, but was opposed by 
the defendant, who, it appeared, also allowed the amlahs of the estate to continue to use 
his sole name. Reid that the Court had, under the circumstances, jurisdiction under 
8. 260 of the Civil Procedure Code to attach the defendant’s property until he had 
obeyed the decree by having the joint names of himself and the plaintiff inserted in all 
documents belonging to the estate. — Gouri Prosad Moitra v. Bhola Nath Sanyal, 8 C, 
L. R. 487. [Mar. 39, 1881.] 

Upon an application under s. 235 of Act X. of 1877 (Civil Procedure Code) for 
the execution of a decree which directed the judgment-debtor forthwith to pull down 
and remove such portion of a wall as had been erected by him upon the wall of tho 
decree -holder, the mode in which the a'^sistance of the Court was required to be given waa 
stated in column j of such application to be by giving the decree-holder possession of 
his wall by pulling down the wall erected thereon. The Court directed an order to issue 
to the Nazir to remove the judgment-debtor’s wall from the top of the decree-holder’s 
wall. Reid that the decree-holder’s application could not be granted in that form, and 
that he should have asked the assistance of the Court to be given in the way provided 
for by 8. 260 of Act X. of 1877, by the imprisonment of the judgment-debtor, or the 
attachment of his property, or both. Reid also that the Court was wrong in passing 
the order it had, but that it should have pointed out to the decree-holder the manner in 
which he should have asked the assishince of the Court to be given, and the remedy to 
which he was entitled ; and that, upon such amended application being made, the proper 
course to pursue was to serve a notice on the judgment-debtor, directing him to comply 
with the order contained in the decree within a time to be fixed by such notice ; and that, 
if the failed to comply with such order within the time so limited, the Court might then, 
at the instance of the decree-holder, make an order, either for the judgment-debtor’s 
imprisonment, or for the attachment of his property, due regard being had to the provi- 
sion of 8. 260 in the latter case. Re/d further that the High Court, in special appeal, 
should not vary the order for execution which had been passed, in such a way as to give 
the decree-holder that relief for which he did not ask. — Protab Chunder Doss v. Peary 
Chowdhrain, I. L. R., 8 Cal. 174. [Aug. 25, 1881.] 


261 If the decree be for the execution of a conveyance, or for the 

X 4 .' r endorsement of a negotiable instrument, and the 

Decree for execution of con- . o i • i 

veyances, or endorsoment of judgment-debtor neglects or reiuses to comply with 
negotiable instruments. the decree, the decree-holder may prepare the draft 

of a conveyance or endorsement in accordance with the terms of the decree, 
and deliver the same to the Court. 

The Court shall thereupon cause the draft to be served on the judg- 
ment-debtor in manner hereinbefore provided for serving a summons, to- 
gether with a notice in writing stating that his objections (if any) thereto 
shall be made within such time (mentioning it) as the Court fixes in this 
behalf. 

The decree-holder may also tender a duplicate of the draft to the Court 
for execution, upon the proper stamp-paper if a stamp is required by law. 

On proof of such service, the Court, or such officer as it appoints in 
this behalf, shall execute the duplicate so tendered, or may, if necessary, 
alter the same, so as to bring it into accordance with the terms of the 
decree, and execute the duplicate so altered. 


Provided that, if any party object to the draft so served as aforesaid, 
his objections shall, within the time so fixed, be stated in writing, and 
argued before the Court ; and the Court shall thereupon pass such order as it 
thinks fit, and execute, or alter and execute, the duplicate in accordance 
therewith. 


A coNciLiATiON-AGEEEMENT, dated 2nd October 1880, between the decree-holder 
and the judgment-debtor, stipulating that the former should allow a remission of 10 rupees, 
and the latter should execute a documeut for the remaiuing sum of Rs. 90, to be paid in 
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1882, was filed in Court on the 20th November 1880. In 1883 the decree-holder presented 
two applications for satisfaction of the agreed debt of Rs. 90 by attachment of the debtor^s 
3 'iroperty ; which applications wore granted, but were not proceeded with through some de- 
fault of the decree-holder. On the 4th June 1885, the decree-holder made the present ap- 
plication, praying that under ss. 261 and 262 of the Civil Procedure Code (Act XIV. of 
1882) an order directing the judgment-debtor to execute a bond in terms of the conoilip- 
tion-agreeraent might be made, or that the ' ourt might execute one on his behalf. On 
reference by the Subordinate Judge under s. 617 of the Civil Procedure Code (Act XIV. 
of 1882) to the High Court, held that the applications in 1883 for attachment of the 
debtor’s property were not “in accorda: >ce with law,” being forbidden by the Hekkhan Re- 
lief Act (XVII. of 1879, s 22), and that the present application under s. 261 of the Civil Pro- 
cedure Code (Act XIV. of 1882) was, therefore, too late under cl. 4, art. 179 of sch. 2 
of the Limitation Act (XV. of 1877). — Chatur Khushal Chand v. Mahidu Bhagdji, I. L. 
R., 10 Bom. 91. [Aug. 13, 1885.] 

262. The execution of a conveyance, or the endorsement of a negoti- 
Form and effect of execu- able instrument, by the Court under the last preced- 

tioa of conveyance by Court, ing section, may he in the following form : “(7 2), 
Judge of the Court of {or as the case may he)^ for A B in a suit 

hy B B against A By’ or in such other form as the High Court may, from 
time to time, prescribe, and shall have the same effect as the execution of 
the conveyance or endorsement of the instrument of the party ordered to 
execute or endorse the same. 

263. If the decree be for the delivery of any immoveable property, 
Decree for immoveable possession thereof shall be delivered over to the 

property. party to whom it has been adjudged, or to such 

person as he appoints to receive delivery on his behalf, and, if need be, by 
removing any person bound by the decree who refuses to vacate the property. 

In 1877 the plaintiffs sued the defendant for possession of certain properties, and 
obtained a decree. In execution of this decree, the plaintiff, on 12th of July 1879, ob- 
tained formal possession of the properties sued for. The defendant continued to remain 
in actual possession and occupation of a portion of the premises, and refused to give up 
possession of the same to the plaintiff, who served him with a two months’ notice to quit 
in June 1881. The plaintiff did not evict the defendant in execution of the decree ob- 
tained by him against the defendant, but instituted a fresh suit for that purpose. Reid 
that such a suit would lie. Semblcj that the delivery of formal po.s8ession in exe- 
cution of a decree for possession gives a cause of action against a defendant who remains 
in occupation of the premises, which may be enforced in a regular suit. — Shama Charan 
Chatterji v. Madhub Chundra Mookerji, I. L. R., 11 Cal. 93. [Sep. 12, 1884.] 


264. If the decree be for the delivery of any immoveable property in 

Delivery of immoveable Occupancy of a tenant or other person entitled 

property when in occupancy to occupy the same, and not bound by the decree 
of tenant. to relinquish such occupancy, the Court shall order 

delivery to be made by affixing a copy of the warrant in some conspicuous 
place on the property, and proclaiming to the occupant by beat of drum, or 
in such other mode as is customary, at some convenient place, the substance 
of the decree in regard to the property : 


Provided that, if the occupant can be found, a notice in writing contain- 
ing such substance shall be served upon him, and in such case no proclama- 
tion need be made. 


Delivery of possession by going through the process prescribed by s. 224 of Act 
VIII. of 1859 is the only way in which the decree of the Court awarding possession to the 
plaintiff can be enforced ; and as, in contemplation of law, both parties must be considered 
as being present at the time when the delivery is made, such delivery must, as against the 
defendant, be deemed equivalent to actual posse.ssion. As against third parties such symbo- 
lical possession is of no avail, because they are not parties to the proceedings. But if the 
defendant subsequently dispossesses the plaintiff by receiving the rent and profits, the 
plaintiff will have twelve years from smrh dispossession to bring another suit, — Juggo- 
Duudhu Mukerjee v. Ram Chuuder Bysack, 1. L. R., 5 Cal. 584. [Peb. 2, 1880.] 
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In 1877 the plaintiffs sued the defendant for possession of certain properties and ob- 
tained a decree ; in execution of this decree the plaintiff, on 12th of July 1879, obtained 
formal possession of the properties sued for. The defendant continued to remain in 
actual possession and occupation of a portion of the premises, and refused to ^ive up pos- 
session of the same to the plaintiff, who served him with a two month’s notice to quit in 
June 1881. The plaintiff did not evict the defendant in execution of the decree obtained 
by him a.i^ainst the defendant, but instituted a fresh suit for that purpose. Ee Id, that 
such a suit would lie. Sewhie, that the delivery of formal possession in execution 
of a decree for possession ^dves a cause of action, against a defendant who remains in 
occupation of the premises, which may be enforced in a regular suit. — Shama Charan 
Chatterji c. Madhub Chundra Mookerji, I. L. R., 11 Cal. 93. [Sep. 12, 1884.] 

266. If the decree be for the partition or for the separate possession of 
Partition of estate or separa- a share of an undivided estate paying revenue to 
tion of share. Governuumt, the partition of the estate or the separa- 

tion of the share shall bo made by the Collector and according to the law 
(if any) for the time being in force for the partition, or the separate posses- 
sion of shares, or such estates. 


A SUIT will not lie for partition of portion only of a joint estate. Accordingly, when 
the plaintiff sued for partition of a portion of a joint estate and for k/tas possession of the 
share which might on the partition be allotted to him, alleging that he had been deprived 
of ])Ossession of that ])ortion by his co-sharers in collusion with others, it was held the 
suit would not lie. Although under s. 2b.'), (Act X. of 1877), a decree may be made for 
partition of revenue-paying land, yet that decree must be carried into execution solely by 
the (Collector. — Ramjoy Ghose v. Ram Runjuu Chuckerbulty, 8 C. L. R. 3G7. [Mar. 
11, 1881.] 


Wheke one of several co-sharers, owners of a piece of land defined by motes and 
bounds, and forming part of a rev('nuc-j)nying estate, brings a suit for partition, in which 
he does not seek to have his joint liability for the whole of the Government revenue 
aTuiulled, sucli suit is cognizable by the Civil Courts, which have jurisdiction to determine 
the plaintiff’s right to have his share divided and to make a decree accordingly.— -Chunder- 
iiath T^undi v. Hur Xarain Deb, 1. L. R., 7 Cal. 153. [April 13, 1881.] 


8. 2t)5 does tiot apply to property held on raiyatwarf tenure, but to permanently 
eettlcd estates, — Muttu v. Kudalalaga, I. L. R., G Mad. 97. [Oct. 2, 1882.] 

In 1851 an estate was brought under hninnira under the provisions of Reg. XIX, 
of 1814. At such bvtwara, a portion of the estate, being covered with water, and unfit 
for cultivation, was not divided, but left joint amongst all tlie co-sharers, the land-revenue 
payable on account of the whole estate being apportioned amongst the several estates into 
which the ])ortion divided was split up. Nubsequently, on the j)or1;ion remaining joint 
becoming dry and fit for cultivation, an a]>plicatiou was made by one of the co-sharers to 
the Collector to partition tlio same under tlie provisions of Reng. Act Vlll. of 1876, but 
that officer refused to do so, on the ground that the land “did not bear an assessed revenue, 
and was not shown in the In a suit lirought under the above circumstances to 

compel the (Collector to make the partition, and in the alternative to have it made by the 
Civil Court, held that tliough the reason given liy the Collector for refusing was an erro- 
iKous one, he was not bound to make the partition under the provisions of Beng. Act 
VIII. of 187G, as the laud in suit was not lialile for the payment of one and the same 
demand of land-revenue, and was therefore not a joint undivided estate within the terms 
of s. 4, cl. 9 of that Act. Held also that the word “ estate,’’ as used in s. 265 of the Civil 
Procedure Code, must not bo construed in the same limited and defective sense in wliidi 
it is used in Act Vlll. of 1876, but must be taken to be there used in its ordinary signi- 
fication, and that consequently th(vi»laintiff was entitled to a decree for partition under 
the jirovisions of that section. Chundernaih Nandi v. Hur Narain Dob (I. L. R., 7 Cal. 
153) a{>proved.— Secretary of State V. Nuudun Lall, I. L. R., 10 Cal. 435. [Jan. 18, 
1884.] 

In 1862 it was held by the Sadr Court that s. 225 of Act VIII. of 1850 did not 
apply to raiyatwarf estates. This ruling having always been acted on in the Madras Presi- 
dency, heM by the Full Bench that a different construction should not, under these circum- 
stances, \y4i placed on s. 265 of the Code of Civil Procedure, 1882. Muttu v. Kudalalaga 
(I. L. R., 6 Mad. 97) confirmed. — Muttuchidambara v. Karuppa, I. L. R., 7 Mad. 882. 
[Jan. 28, 1884.] 



EXECVflO]!i OB DECREES. 


201 


Sttc. 26 G.] 


M OBTAINED a/^ainst R a decree for possession of “ a one-fourth share, of the two 
fallow lands, Nos. 490 and 541, measurincf 7 hii^has and 2 hi^has 16 biswas respectively, 
after removal of the trees planted thereon.” The Court, in executins: the decree, placed 
the decree-holder in joint p()sse.ssion of the two plots, to the extent of the one-fourth share 
decreed to him, but declined to remove the trees until the said share had been specifically 
ascertained and partitioned l)y the Collector, in reference to s. 265 of the ffivil Proced ire 
Code. Eeld that the decree t^ould not be understood to entitle the plaintiff to remove the 
trees from a larger area than that to which he was entitled under that decree ; and that, 
so lon^ as that area remained joint and unascertained, the ])laintitf could not oxG<*uto the 
decree in the manner sou^^ht. Held also that the decree in the present case could not be 
called a “ decree for the partition or for the separate posses.sion of a share of an undivided 
estate payinjjf revenue to Government,” within the meaning of s. 265 of the (fivil Procedure 
Code, so as to require the intervention of the Collector for the }>iirpose of executing the 
decree ; and that the Court of first in.stance, in order to meet the exigencies of the decree, 
should have separated the one-fourth to which the plaintiff was declared entilled, and, in 
executing the decree, should have ordered that the trees standing on the one-fourth area 
should be uprooted. — Ram Dayal v. Megu Lai, I. L, R., 6 All. 452. [June 17, 1B84.] 

V mortgaged to the plaintiff his house and certain undivided land in which H and 
others, Hindu co-parceners, had a share. R bought the interest of H in the land at a 
Court -salt-, and let to 11 and V, who, failing t.o pay rent, were sued by R, who got a, decree 
for posse.ssion. This decree was transferred for execution to the Collector, who sold the 
land, and rateablv distributed the pro(*eods, except to V, who declined to take the amount 
tendered as }iis share The plaintiff sued V and the purchasers under R’s decree to recover 
his mortgage-deht by a sale of the prnp('rty mortgaged to him. Held that R’s decree, not 
being for ptkrtition of the family-property, or for the separate po.ssess ion of a share, was 
noil one contetuiilnted le s 2(15 of the Code of Civil Rroccdnre The proceedings of the 
Collecior were without juri‘'(]a'tion, and the ])laintiff was entitled to ignore them, and 
assert his chum under the tnortgage. That the defendants being in actual possession — 
albeit througli a saile uitdcr a void do(!ree~oould not be ousted in tlie luesent suit, and 
Were entitled to say that the plaintiff hud not proved his title to sell the specific lauds 
mortgaged --Narayau c. Vitliu, 1. L. R., 8 Bom. 539. [June 24, 1884.] 

F.~Of Attachment of Property, 

266. The following property is liable to attachment and sale in execu- Extending to 
Property liable to attach. ^ docroo (namely), lands, houses or other 

ment and sale m execution of buildings, goods, money, bank-notes, cheques, bills (^xcept^so far 

of exchange, Imndis, proinissory-note.s, Government- as relates to 
securities, bonds, or other securities for money, debts, sluxres in the capital fniraoveablo 
or joiiiLstock of any railway, banking, or other public Company or Corpora- ^ ^ ^ ‘ 
tion, and, except as hereinafter mentioned, all otlier saleable property, move- • 

able or immoveable, belonging to the judgment-deljtor, or over which, or the 
profits of which, he has a disposing power, which he may exercise, for his 
own benefit, and whether the same be held in the name of the judgment- 
debtor or by another person in trust for liim or on his behalf : 

Provided that the follow^ing particulars shall not be liable to such at- 
tachment or sale (namely)— 

(d) the necessary wearing apparel of the judgment-debtor, his wife, and 

children ; 

(b) tools of artizans, and, where the judgment-debtor is an agriculturist, ^ 

his implements of husbandry and such cattle as may, in the 
opinion of the Court, be necessary to enable hiin to earn his 
livelihood as such ; 

(c) the materials of houses and other buildings belonging to and occupied 

by agriculturists ; 

(J) books of account; 

(e) mere rights to sue for damages ; 

(/), any right of personal service ; 

(g) stipends and gratuities allowed to military and civil pensioners of 
Government, and political pensions ; 


0. P. 26. 
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{h) tfie tmtttry of a public officer or of any servant of a Railway Ooto- 
puny, when such salary does not exceed twenty rupees per 
mensem, and one moiety of the salary of any such officer otr 
servant when his salary exceeds that amount ; 

(i) the pay and allowances of persons to whom the Native Articles of 

War apply ; 

(j) the wages of labourers and domestic servants ; 

(k) an expectancy of succession by survivorship or other merely contin- 

gent or possible right or interest ; 
a right to future maintenance. ^ 

Explanation. — The particulars mentioned in clauses (g), {h), {%), 

»re exempt from attachment or sale, whether before or after they are actual^ 
ly payable ; 

Provided also that nothing In this section shall be deemed 
(a) to exempt the materials of houses and other buildings from attach- 
ment or sale in execution of decrees for rent, or 
{b) to affect the Army Act, 1881, or any similar law for the time beinjf 
in force. 

Act X. of 1877, a. 206, proviso c, does not prohibit the sale (in execution of decree) 
of property specifically mort^aped, albeit the property he materials of a house belonging 
to or occupied by an agriculturist.— Bhagvandas v. H^ithibhai, I. L. K., 4 Bom 25. 
[Sep. 4, 1879.] 

On 28th September 1887 (t. e., three days before Act X. of 1877 came into opera- 
tion), an application was made for the enforcement of a money-decree by attachment 
{iiiier alia) of the political pension enjoyed by the defendants. Under Act VIII. of 
1859, 8. 216, a notice w'as issued on the same day to the defendants, calling upon them 
to show cause w'hy the decree should not be executed. The defendants accordingly 
appeared on the day fixed (at which duV Act X. of 1877 had come into force), and 
contended that, under s. 266, cl, g, of that Act, the pension was no longer attachable. 
Held that all proceedings commenced and pending when Act X. of 1877 became law 
were, under Act I. of 1868, s. 6, to bo governed by the law theretofore in force ; the general 
rule of construction contained in that section not being affected or varied by Act X. of 
1877, ss. 1 and 3 ; and that a bond fide application for enforcement of a decree in a particu- 
lar way, coupled with an order of the Court in furtherance of that object, as much con- 
stitutes a proceeding in execution commenced and pending as the actual issue of a warrant 
of attachment. — Vidyaram v. Chandra Sheikharriim, I. L. R., 4 Bom. 163. [Nov. 1^, 
1879.] 

Held that ss. 266 and 295 must be read together, and that an ordinary judgmerit- 
creditor is not entitled, under s. 295, to a rateal)le proportion of the assets realized by the 
sale of such house or building under a decree obtained by another creditor for rent due to 
him in respect of the said house or building. — Mauiklal Venilal v, Lakh4 and Mdnsitig, 
I. L. R., 4 Bom. 429. [Feb. 17, 1880.] 

In case of pensions not exempted from attachment under s. 266 of the Civil Procedure 
Code (Act X. of 1877), it is only arrears in respect thereof actually accrued due that are 
attachable in execution of a decree. Syud Tuffuzul Hussain Khan v. Rughunath Pershad 
(14 Moore’s I. A. 30 ; 7 B. L. R. 186) cited aiid followed. — Bhoyrub Chundet Roy v. 
Madhub Chunder Sein, 6 C. L. R. 19. [Fob. 26, 1880.] 

The right or interest which the vendor of immoveable property has in the ptttchase- 
money, where it has been agreed that the same shall be paid on the execution of the con- 
veyance, is not, so long as the conveyance has not been executed, a debt, but a merely 
possible right or interest, and as such, under s. 266 of Act X. of 1877, is not liable to 
attachment and sale in the execution of a decree. The person who purchases such a 
right or interest at a Sale in the execution of a decree takes nothing 1^ his puh>lia8e. — 
Ahmad-ud-din Khan v. Majlis Rai, I. L. R., 3 All. 12. [June 7, 1880.] 

Persons who agree to spin cotton belonging to a spinning and weaving company, 
and to receive a certain amount of money for a certain quantity of cotton spun by them, 
are labourers within the meaning of s. 266 of the Code of Civil Procedure (Act X. or 1877), 
and therefore their remuneration is wages, which, under ol. j of the seotioo, oaunot be 
attached in execution of a decree. — Jechand Khusdl r. AbA and Baikd, I. L. E., 5 Bom. 
J32. [July 26, 1880.] 
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PsBTS dwe to a British subject by the -Gailcwdr Government, or by a subject of that 
Government or of a State in the Province of Kathiawar, are not debts which, under 
266 of the Code of Civil Procedure (Act X. of 1877), are liable to attachment in exe- 
cution of a decree. Claims over which no Court in British India has jurisdiction are 
not debts liable to be attached under s. 266 of the Civil Procedure Code (Act X. of 1877) 
'U'he mere circumstance that the garnishee is, at the time of the application for atte^h- 
tnent, beyond the limits of British India, would not of itself render the debts not liable 
to be attached. — Gharashdmkl v Bhausali, I. L. R., 5 Bom. 249. [Jan. 27, 1881.] 

Before property of a juda^ment-debtor can be exempted from execution as falling 
under the head of the property described in s. 266 of the Code of Civil Procedure, 
it is necessary that the Court should first express its opinion that such property is neoes- 
eary to enable the execution-debtor to earn his livelihood, and the Court which must 
decide this point is the Court which issues the execution. S. 14 (a), ])art 2, chap. 5 
of the general rules and Circular Orders of the High Court, commented on. — Bakhir 
Mahomed v. Doorga Churn Shaha, I. L. R., 10 Cal. 29. [July 19, 1882.] 

Under cl. h of s. 266 of the Code of Civil Procedure, 1882, a moiety of the salary of a 
public officer drawing half pay (exceeding Rs. 20 per mensem) on sick leave is liable to 
attachment. —Beard v. Egertou, I. L. R., 6 Mad. 179. [Jan. 17, 1883 ] 

Where the decree of the Civil Court expressly declares that a personas right in a 
vrifti shall be sold, it is not competent in execution-proceedings to question the command, 
on the ground of the oritti being protected from sale under s. 266 of the Code of Civil 
Procedure, or from its being by the nature of it unsaleable to the public at large. — 
Sadiishiv Lalit u. Jayantibai, I. L. R., 8 Bom. 185. [Jan. 30, 1883.] 

A DEBT secured by mortgage of immoveable property cannot be sold in execution of 
a decree under the provisions of the Civil Procedure Code ap])licable to moveable proper- 
ty. — Srinath Butt v. Gopal Chunder Mittra, I. L. R., 9 Cal. 511. [Mar. 14, 1883.] 

The right to sue for mesne- profits is a “ right to sue for damages ” within the mean- 
ing of 8. 266, cl. c, of the Code of Civil Procedure, and, therefore, cannot be sold in exe- 
cution of decree. Where, therefore, the plaintiff purchased the right to sue for mesne- 
profits at a sale in execution of a decree, held that a suit by him to enforce the right was 
not maintainable.— Shyam Chand Koondoo v. Laud Mortgage Bank of India, Limited, 
I. L. R., 9 Cal. 695. [June 19, 1883. J 

The expression, “ materials of houses and other buildings belonging to, and occu- 
pied by, agriculturists,” used in s. 266, cl. c, of the Code of Civil Procedure, is intended 
to exempt from attachment and sale the house dwelt in by an agriculturist as such, and 
the farm-buildings appended to such dwelling. The exemption does not extend to other 
houses not in the physical occupation of an agriculturist owner as a dwelling appropiiate 
or convenient for his calling. The exemption extends, after the death of an agriculturist 
debtor, to his representative who occupies the house in good faith as an agriculturist, 
and who does not take it up merely with the view of defrauding his creditor. — Raddha- 
kisan Hakumji v. Balvanti Ramji, I. L. R., 7 Bom. 530. [Sop. 6, 1883.] 

The bar in s. 266 of the Civil Procedure Code to the attachment of gratuities allow- 
ed by Government to its ex-servants, military and civil, is not limited to such gratuities 
as are allowed to “ pensioners,” but aj)plies to a gratuity granted in consideration of past 
services.— Baw^n Bas v. Mul Chand, 1. L. R., 6 All. 173. [Jan. 22, 1884.] 

A HERITABLE right to receive a certain monthly allowance originally assigned in lieu 
of a share of landed property is not a mere right to maintenance or anything else ex- 
empted by the proviso to s. 266 of the Civil Procedure Code, and is saleable in execution 
of a decree.— Salamat Hossein v. Luckhi Ram, I. L. R., 10 Cal. 521. [Mar. 5, 1884. j 

K, a servant in the employment of the Bast India Railway Company, was recoiu- 
mended, by the Traffic Manager, a bonus in consideration of long and good services. 
This recommendation was sanctioned, and the amount of the bonus was received by the 
l)i>trict P^vmaster. Before payment to K, the money was attached in execution of a 
decree obtaiued against him by J. Held that inasmuch as the bestowal of the money 
ww a gift of moveable property of date subsequent to the 1st July 1882, and was not 
evidenced by a register^ instrument, it could only be effected by actual delivery ; that 
as there had been no such delivery as completed the transfer (s. 123 of the Transfer of 
Property Act, and s. 90 of the Contra<;t Act), the money was not at K’s disposal, and 
he could not have enforced payment ; and that the uwiuey was therefore not liable to 
attachment in execution of a decree against him. — Jauki Bas o. East Indian Railway 
Company, I. L. B., 6 All. 634. [July 16, 1884.] 
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The mangalsuira, a iieck-oruamout whicli is worn by a Hindu married woman during 
the lile-time of her husband, and never removed, is a part of her necessary wearing apparel, 
and is exempted from execution under s. 266 of the Code of Civil Procedure (Act 
XIV. of 1882). — Appana v. Tangamma, 1. L. R., 9 Bom. 106. [Sep. 18, 1884).] 

The doors and window-shutters of a pucea building cannot be separately attached in 
execution of decree, forming as they do part of an immoveable projjerty, and having no 
separate existence. — Peru Bepari v. Ronuo Maifarash, I. L. R., 11 Cal. 164. [Jan. 28, 
1885.] 

The sale of arms by the Nazir of the Court, in execution of a decree, is a sale by a 
public servant in discharge of Ins duty, and is, therefore, excluded by s. 1, ol. 6, from the 
operation of the Indian Arms Act (XI. of 1878). It is expedient for the Court ordering 
such sale to give uotice of the sale and of the purchaser’s name and address, as contem- 
plated by s. 5 of tiiat Act, to tlie “ Magistrate of the District or to the police-officer in 
charge of the nearest police-station.” — Wala Hiraji v. Hird Patel, I. L. R,, 9 Bom. 518. 
[June 18, 1885.] 

S. 151 of the Array Act, 1881, not being afiPooted by the provisions of s. 266 of the 
Code of Civil Procedure, the attachment by a Civil Court of a moiety of the monthly salary 
of a debtor subject to military law, not exceeding Rs. 20, is legal. — Viraragava v. Ramudu, 
I. L. R., 9 Mad. 170 [Nov^ 17, 1885.] 

The provisions of s. 2 II (c) of the Civil Procedure Code prohibit not only a suit 
between parties and their repr(‘sentati\e.s, hut also a suit by a })arty or his representatives 
against a purchaser at a sale in execution of the decree, the object of which is to deter- 
mine a question which properlv arises between the parties or their representatives, and 
relates to the execution, discharge, or .satisfaction of the decri'e, A judgment-debtor, 
whose occupniun-tenuro had been sold in execution of u decree for money, sued the pur- 
chaser for recovery of the property, on the ground that the sale of occupancy-rights iu 
execution of decree was illegal and void, being in contravention of the provisions of s. 9 
of Act Xil. of 1881 fN. AV. P. Rent Act). Jit'hl by the Full Bench that the quostiou 
involved in the suit was us detorminal'Ii* only by order of the Court executing the decree, 
and that the suit was theiofore not iiiaintainable. Narain o. Puran (Weekly Notes, 1883, 
p. 218) referr(‘d to. — Basii Ram c. Fattu, 1, L. R., 8 All. 146. [Jan. 21, 1886. J 


The nature of an upddhilcpand vritii on the river Godiivari at Nasik was stated to bo 
as follows : “ The vritti is an hereditary priestly otUco by virtue of w'hich oortaiu reli- 
gious ceremonies are performed on the river Godavari on behalf of pilgrims who paj" fees 
to the holders of such {triestly otHcos for performance of such religious ooremouies at or 
about the lime of their performance. By law and usage, a certain relationship grows up 
between certain pilgrims or worshippers and a particular priest, and when such relationship 
exists, such pilgrims or worship}>ers are called or clients of the priest, whose 
right to otfer and perform the religious ceremonies iu question for such xfajmdmt becomes 
exclusive against rival priests, so far that, under the Hindu law us u)>plied and followed iu 
this Presidency, if aii}^ such yajtndns accept the religious scrvice> of another priest, they 
must compensate the pru>st, whose they are, by giving to him a reasonable fee. 

Meld that such a vntti is a “ right of personal service ” v>ithin the meaning of ol. f or 
s. 266 of the (Mdeof Civil Procedure (Act XIV. of 1882), and, therefore, protected from 
attachment. —Gauesh Ramchaudra Date v. Shankar Ramchandra, I. L. R., 10 Bom, 395 
[Feb. 3, 1886. J 


By a deed of assignment the usufruct of certain land was given to a Hindu widow 
for her maintenance, the deed expressly stipulating that the same was not to be in any 
way alienated. A judgment-creditor of the widow caused the land to be attached in 
execution of a money-decree. The widow contended that the land was protected from 
attachment under s. 266 of the Civil Procedure Code (Act XIV. of 1882). Both the 
lower Courts disallowed the widow’s contention. On appeal to the High Court, held^ 
reversing the orders of the lower (.’ou^ts, that, having regard to the proviso against aliena- 
tion contained iu the deed of assigmnent, the usufructuary interesst iu the land assigned 
to the widow was one over which she had no power of disposal, and, consequently^ oopld 
not be attached and sold in execution of a money -decree against her. — DiwMi </. "A|)aji 
Ganesh, I. L. R., 10 Bom. 342. [Feb. 16, 1886.] 

Where, in a joint Hindu family, the father disposes of family property, the. son’s 
interest is bound, unless the son can show, in proceedings taken for that purpose, that 
the disposal of the property by his father was made under circumstances which deprived 
bis father of his diposing power. 8o also where family-property is sold under proceedings 
taken against the father alone, the son^ interest is bound, unless the son can show that 
the sale was on account of an obligation to which he was not subject. The father is, in 
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fact, the representative of the family both in transactions and in suits, subject only to the 
rif^ht of the sons to prevent an entire dissipation of the estate by particular instances of 
wron^-doing on the father’s part.— Jagabhai Lalubhai v. Vijbhukand^s Jagjivaudas, I. L, 
K., 11 Bom. 37. [June 30, 1880.] 

Undkh the JVansfer of Pro})erty Act, propert}^ includes an actionable claim. There 
was sold in execution of a decree tlie judgment-debtor’s right to get by division a quantity 
of laud which hud been reserved by him for his own use in a deed of gift, but which, at 
the time of the execution-sale, was in the posse-ssion of the donee of the estate, the laud 
never having been appropriated by measurement as provided in the deed. In a suit 
brought by the auction-purchaser (decree-holder) for the area of the land reserved by 
measurement and division, h id that the claim of the judgment-debtor to the laud was 
a transferable claim, and therefore capable of being attached and sold in execution under 
260 of the Civil Procedure Code.— liudra Porkash Misser v. Kriahua Mohuu Ghatuck, 
I. L. E., 14 Cal. 241. [Nov. 20, 1880.] 


267. The Court may, of its own motion, or on the application of the Extending to 

Power to summon and ex- decree-holder, summon any person whom it thinks 
amine persons as to property necessary, and examine him in respect to any 
liable to be seized. property liable to be seized in satisfaction of the 

decree, and may require the person summoned to produce any document in 
his possession or power relating to such property, and, before issuing the 
summons of its own motion, shall declare the person on whose behalf the 
summons is so issued. 


268. In the case of (a) a debt not secured Ly a negotiable instru- Ditto. 

AtiacUmant of debt, Hluire, (/') a share in the capital of auy public 

and other pioporty not m Company or Corporation, (c) other moveable pro- 
of judgment- perty not in the possession of the judgment- 

debtor, except property deposited in, or in the 
custody of, any Court, the attachmout shall be made by a written order 
prohibiting, 

(а) ill the case of the debt, the creditor from recovering the debt and 
the debtor from making pay meat thereof until the further order of the 
Court ; 

(б) in the case of the share, the person in whose name the share may 
be standing, from transferring the same or reeeiving any dividend thereon ; 

(c) in the case of the other moveable property except as aforesaid, the 
person in possession of the same from giving it over to the judgment- 
debtor. 

A copy of such order shall be 6xed up in some conspicuous part of the 
Court-liouse, and another copy of the same shall be sent, in the case of the 
debt, to the debtor ; in the case of the .share, to the proper officer of the 
Company or Corporation ; and in the case of the other moveable property 
(except as aforesaid), to the person in possession of the same. 

A debtor prohibited under clause (a) of this section may pay the amount 
of his debt into Court, and such payment shall discharge him as effectually 
as payment to the party entitled to receive the same. 

In the case of the salary of a public officer or the servant of a Rail- 
way Company, the attachment shall be made by a written order, requiring 
the officer whose duty it is to disliurse the salary to withhold, every month, 
iuch portion as the Court may direct, until the further orders of the Court. 

A copy of every such order shall be fixed up in a conspicuous part of 
bhe Court-house, and shall be served on the officer so required. 

blvery such officer may, from time to time, pay into Court any portion 
JO withheld, and such payment shall discharge the Government or the Rail- 
vay Company, as the case may be, as effectually as payment to the judg- 
iieat-debtor. 
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A EXECUTED a promissory note in favour of B. C obtained a money-decree against 
B, and in execution of such de(5ree the Court proceeded to attach the note by an order 
issued to A under s. 208 of the Civil Procedure Code, and subsequently to sell B’s title 
and interest in the note by auction. I), assignee of the purchaser at the sale, sued A for 
recovery of the amount of the note. Held that there had been no valid attachment of the 
note, actual seizure and delivery under ss. 270 and 299 having been omitted ; and that, 
conse^juently, nothing had passed to I) by the execution-sale. — Batcharya v. Latchmidvana^ 
4 lud. Jur. 166. 

Under the provisions of s. 268 of the Code of Civil Procedure (Act X. of 1887), 
bonds cannot be sold till the end of the six months from the date of attachment. A Court 
of Small Causes cannot appoint a receiver. Bonds, therefore, on which recovery will b© 
time- barred before the date on which a sale can legally l)e made, cannot be made available 
for satisfaction of the judgment-creditor’s del)t. — Nursingdas Raghuuathdas Tulsirarn 
Bin Uoulatram, I. L. R., 2 Bom. 558. [Mar. 26, 1878.] 

Except in the manner allowed by s. 20, Act XI. of 1865, the Judge of the Small 
Cause Court cannot now' send a dc(;ree of his own Court for execution by another Court, 
nor c*an he issue an order under s. 268 (Act X. of 1877) out of his own jurLsdiction. — 
Moonshee llossein Aly v. Ashotosh Gangooll^', 3 C. L. R. 30. [July 5, 1878.] 

A DECREE-HOLDER, by a prohibitory order issued under s. 268 of the Civil Proceduro 
Code (Act X. of 1877), attached a debt due to his judgment-debtor. The person served 
with the order applied, under s. 278, to liave tiie attachtnent removed. Held that the 
application could not be entertained under s. 278, that section having no application to tUo 
case ; but that, before issuing a proclamation of sale, in execution of a decree, of the debt so 
attached, it is the duty of the Court, under s. 287, to ascertain all the (’ourt considers it 
material for the intending purchaser to know in order to judge of the nature and value of 
the property proclaimed for sale. If the property, of w'hich sale is sought, is a debt, and 
the Court receives notice from the alleged debtor that no debt exists, the Court should 
satisfy itself as to the existence, or otherwise, of the debt, and, if it corner to the conclusion 
that no debt exists, should abstain from proceeding to sale. — Harilal Amthabhai v. Abhesang 
Meru, I. L. R., 4 Bom. 323. [Jan. 6, 1880.] 

The right or interest which the vendor of immoveable property has in the purchase- 
money whore, it has been agreed that the same shall be paid on the execution of the con- 
veyance, is not, so long as the conveyance has not been executed, a debt, but a merely 
possible right or interest, and as such, under s. 266 of Act X. of 1877, is not liable to 
attachment and sale in the execution of a decree. The person w’ho purchases such a right 
or interest at a sale in the execution of a decree takes nothing by his purchase. — Ahmad- 
ud-diu Khan v. Majlis Rai, I. L. R., 3 All. 12. [July 7, 1880.] 

Where money deposited wdth a railw'ay company by one of its servants as a guarantee 
for the due performance ot his duties w'as attached by a judgment-creditor of such servant 
under s. 268 of the Code of Civil Procedure, held that the creditor was not entitled to 
have his decree satisfied out of the deposit, but wavS entitled to a stop order under cl. c of 
8. 268, and also to ])ayraent of the interest (if any) due by the com])any on such deposit to 
the servant.— Karuthau v. Subraraanya, I. L. R., 9 Mad. 203. [Jan. 9, 1886.] 

In execution of a decree obtained by them against J and M. the plaintiffs attached r 
decree obtained by J and M against Jl, and on the allegation that J and M, in order to 
avoid the consequence of this attachment, executed a henami conveyance of their interest 
under the attached decree to B and F, and afterwards with the same object took in adjust- 
ment and satisfaction of that decree two bonds in favour of R and I respectively, by whioh 
immoveable property was pledged as collateral security, the plaintiffs attached these two 
bonds by prohibitory order, under s. 268 of the Civil Procedure Code, and purchased them 
Ht the sale in execution of their decree. In a suit on the bonds against I) as the principal 
defendant with J, M, B, P, R, and I joined as parties, held that the plaintiffs were eu- 
titled to enforce the lien created by the bonds against the immoveable property specified 
in them, notwithstanding that no attar, hment had been made in accordance with the pro- 
visions of 8. 274 of the Code ; a debt secured by a mortgage-lien on immoveable property 
not being “immoveable property ” within the moaning of that section. — Uebondra Kumar 
Maudel v. Rup Lall Uass, I. L. R., 12 Cal. 546. [Feb. 5, 1886.] 

The interest of the obligee in a bond hypothe<jating certain land as security for a 
debt having been attached under s. 274 of the Code of Civil Procedure and sold, a suitwRS 
brought by the purchaser upon the said bond. It was objected that the suit was not main- 
tainable because the bond had not been also attached as a debt under s. 268. Held that 
the fact of the bond not having been attached as a debt under s. 268 did not affect the right 
of the purchaser to realize the amount duo under it. — Sami v. Krishuasdmi, I. L. R., 10 
Mad. 169. [l>cc. 16, 1886.J 
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269. If the property lie moveable property in the possession of the Extendin]? to 

Attachment of movcaWe jiulgmcMt-dehtor, Other than the property men- S. 

property in possession of jiidg* tinned in the first proviso to section 266, the at- 
inont-debtor.. tachiiient shall be made by actual seizure, and the 

attachinc; officer shall keep the property in his own custody or in the custody 
of one of his subordinates, and shall be responsible for the due custody there- 
of : 

Provided that, when the property seized is subject to speedy and natural 
p . decay, or when the expense of keeping it in cus- 

tody will exceed its value, the proper officer may 
sell it at once. 


The Local Government may, from time to time, makft rules for the main- 

power to make rules for t(‘nance and custody, while under attachment, of 
maintenance of attached live- live-stock and other moveable property, and the 

officer attaching property under this section shall, 
notwithstanding the provisions of the former part of this section, act in 
accordance with such rules. 


270. If the property be a negotiable instrument not deposited in a Ditto, 
Attachment of negotiable Court, nor in the custody of a public officer, the 
instruments. • attachment shall bo made by actual seizure, and 

the instrument shall be brought into Court, and held subject to the further 
orders of the Court. 


271. No person executing any process under this Code, directing or Ditto, 
Seizure of property in build- authorizing seizure of moveable property, shall 
ing. enter any dwelling-house after sunset and before 

sunrise, or shall break open any outer door of a dwelling-house. But, when 
any such person has duly gained access to any dwelling-house, he may un- 
fasten and open the door of any room in which he has reason to believe any 
such property to be : 

Provided that, if the room be in the actual occupancy of a woman who. 

Seizure of property in zan^i- according to the customs of the country, does not 

appear in public, the person executing the process 
shall give notice to her that she is at liberty to witlidraw ; and, after allow- 
ing a reasonable time for such woman to withdraw, and giving her every 
reasonable facility for withdrawing, he leay enter such room for the purpose 
of seizing the property, using at the same time every precaution, consistent 
with these provisions, to prevent its clandestine removal. 


A BAILIFF or nazir has authority to break open the door of a shop in order to execute 
a writ of attachment, the previously existing law on the subject not being altered by Act 
X. of 1877, 8. 271.— Damodar Parsotam v. Ishvar Jetha, L L. E., 3 Bom. 89. [Dec. 17, 
1878 .] 

It is not necessary that a special order of Court should be made, empowering an officer 
authorized to arrest a parda-uashin lady to enter the zanana of the house in which she 
resides. Under s. 336 of the Civil Procedure Code, if the officer is able to enter the 
house, he may break into any room in the house, including the zanan4, in order to effect 
the arrest.— Kadumhinee Dossee (8, M.) v. Koylashkaminee Dossee (S. M.), I. L. E., 7 Cal. 
19. [Mar. 21, 1881.] 


272. If the property be deposited in, or be in the custody of, any Court 

Attachment of property de. 0** public officer, the attachment shall be made by 
posited in Court or with Gov- a notice to such Court or officer, requesting that 
•mment officer, property, and any interest or dividend be- 

coming payable thereon, may be held subject to the further orders of the 
Court from which the notice issues ; 


Ditt9» 
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Provided that, if such property is deposited in, or is in the custody of, 

a Court, any question of title or priority arising 
between the decree hoJder and any other person, 
not being the judgment-debtor, claiming to bo interested in such property by 
virtue of any assignment, attachment, or otherwise, slmll be determined by 
such Court. 


A AND B were entitled to receive annuully and for ever a specified araotmt by way of 
malikana right from the Collector as compensation for their extin^uif-lied riglits in lakhi- 
raj lands. In execution of a decree, C, on 13th Noj)ten)ber, purported to attach, under s. 
237 of Act VIII. of 18H9, A’s nhare in such s}iccified amount. 8iil)Spqnent to this attach- 
ment, namely, on 23rd September 1S73, A a!id B mortgaged tlieir rights to the plaintiff. 
In a suit brought by him against A, B, and (t, field that attacliiuent under s. 237 was not 
applicable to a right to receive money for ever ; tlml such an attacliment is only g'ood so 
far a.s it relates to any s])eciric amount, which may be sot forth in the request totlie officer 
in whose bands the moneys are, as being then j)ayal)le or likely to become payable ; and that 
the attachment in question was therefore invalid. iSetiih/e— The attaching creditor should 
have proceeded under s. 235 or s, 230. In either of such cases the defendant, the person 
to whom the money was payaide, would he entitled to notice that he was not at liberty to 
alienate his rights. — Nilkuuto J)ey v. Hurro Soonderee Do^see 1, L, B., 3 Cal. 414. [Jan. 
16, 1878.] 

The Court has no discretion to refuse .an ap])lication, for attachment of property in 
Court, made under s. 272 of the Civil Procedure Code.— Noorjahan Begum r. Mashitty 
Khanum, 8 C. L R. 17. [Dec. 22, 1880.] 


In execution of a decree of a Mnnsifs Court, the plaintiff attached certain money, 
the proceeds of decrees wliich her Judgment-debtor had obtained against tliird parties, then 
lying in a Small Cau.se Court to her credit, and subsequently obtained an order from the 
Munsif directing the same to be paid to her in satisfaction of her decree, which order waa 
duly communicated to the Small Cause Court Judge. Subsequent!}’, the defendant, who 
held another decree against the same judgment-debtor, attached the same sale-proceeds. 
The Small Cause Court Judge then proceeded, under s. 272 of the Civil Procedure Code, 
to inquire whether the plninllflF was entitled to any priority over the second attaching cre- 
ditor, and, having decided that question in the negative, divided the sale-proceeds rateably 
betw'ecn them. In a suit brought by the ])laiutilf, under the above circumstances, to 
recover from the portion of the sale-proceeds so paid to him. held that s. 295 of the 
Civil I’rocedure Code had no a]>]>lication, inasmuch as the plaiutitf had not applied to the 
Small C'ause Court Judge to exe<;ute her decree, and it had never l)pen transferred to the 
Court for execution ; and that llie provi-ion in s, 272 is merely intended to mean that any 
que.stion of title or priority to be determined by the Court in which or in wIio.se custody 
the property is, and not by the Court which made the order of attachment. Eeld also 
that, previous to the order hy the Munsif directing t he payment to be made to the plaintiff, 
the Small Cause Court Judge would have had jurisdiction to deal wdth the question he 
bad tried ; hut as that order was made prior to the attach merit by the defendant, the 
judgment-debtor h.ad no interest in the money wbich could he so attached, the effect of 
that order being to vest the property in the money in the plaintiff, and to take it out of 
the disposal of tlie Small Cause Court Judge, and consequently the order for distribution 
was WTong, and the plaintiff was entitled to the decree she sought. Qware.— Whether an 
order made by a Court under s. 272 was intended by the Legislature to be a final order ? 
— Gopee Nath Acliarje v. Achcha Bibee, I. L. 11., 7 Cal. 553. [July 6, 1881.] 


Extending to 
Provincial S. 
C. Courts, BO 
far as relates 
to decrees for 
moveable pro- 
perty. 


273. If the property be a decree for money pas.sed by the Court which 
Attachment of decree for passed the decree sought to be executed, the attach- 
money. ment shall be made by an order of the Court direct- 

ing the proceeds of the former decree to be applied in satisfaction of the latter 
decree. *- 

If the property be a decree for money passed by any other Court, the 
attachment shall be made by a notice in writing to such Court under the hand 
of the Judge of the Court which passed the decree sought to be executed, 
requesting the fornier Court to stay the execution of its decree until suoh 
notice is cancelled by the Court from which it was sent. The Court repeiviug 
such notice shall stay execution accordingly, unless and until 
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(а) the Court which passed the decree sought to be executed cancels the 
notice, or 

(б) the holder of the decree sought to he executed applies to the Court 
receiving such notice to execute its own decree. 

On receiving such application, the Court shall proceed to execute the 
decree, and apply the proceeds in satisfaction of the decree sought to be 
executed. 

Jn the case of all other decrees the attachment shall V)e made by a notice 
Attachment of other de- in writing, under the hand of the Judge of the Court 
crees. which passed the decree sought to be executed, to 

the holder of the decree sought to be attached, prohibiting him from trans- 
ferring or charging the same in any way ; and, when such decree has been 
passed by any other Court, also by sending to such Court a like notice in 
writing to abstain from executing the decree sought to be attached until such 
notice is cancelled by the Court from which it was sent. Every Court receiv- 
ing such notice shall give effect to the .same until it is so cancelled. 

The holder of any decree attached under this section shall be bound to 
Decree-holders to give in- ^be Court executii^g the same such information 

formation. and aid as may reasonably he required. 

Held that Act X. of 1877 does not contemplate the sale of a decree for money as tha 
result of its attachment in the execution of a decree, and the attachment of a decree for 
money in the mode ordained in s. 273 cannot lead to its sale. Held also that the last clause 
hut one of s. 273 applies to other than money-decrees. Where two decrees for money, 
although they were not passed by the same Court, were being executed by the same Court, 
held that the provisions of the first clause of s. 273 of Act X. of 1877 were applicable on 
principal. — Sultan Kuar v. Gulzari Lai, I. L. II., 2 All. 290. [April 17, 1879.] 

A DECEKE for money obtained by a judgment-debtor is not a debt, which, by virtue 
of s. 266 of the Code of Civil Procedurej. can be attached and sold. Where a decree-holder 
desires to render a decree obtained by his judgment-debtor available for the satisfaction of 
his own decree, the procedure laid down by s. 273 of the Code of Civil Procedtire must be 
follow'ed. — Tiruvengad^ v. Vythilinga, I. L. R., 6 Mad. 418. [Jan. 29, 1883.] 

A DECEEE was passed on the 20tli February 1878 by tbc Mtinsif of M. In Novem- 
ber 1878, it was, in accordance with the provisions of s. 223 of the Civil Procedure Code, 
transferred to the Munsif of J. On the 21st January 187<>, an ap 7 )lication for execution 
of the decree was made to the Munsif of J, who thereupon is.sued an order for tl:3 attach- 
ment of some immoveable property belonging to the judgment-debtor, and also for the 
attachment of three decrees standing in his Court in favour of the judgment-debtor against 
other persons. On the 18th March 1882, the decree-holder applied to the Munsif of J to 
execute one of these decrees in his behalf and he further asked that whatever might be 
realized in such execution should go to the account of the decrees which had been trans- 
ferred and whi(;h was being executed. Held that the application of the 18th March 1882 
was perfectly legal, and such a proceeding as could keep alive the decrees of the 20fch 
February 1878, and that a subsequent application for exe(;ution, dated the 12th April 
1883, was therefore not barred by limitation. An applifjation to execute an attached de- 
cree is a “step in aid of execution ” of the original decree, within the meaning of art. 
179, 8. 2 of the Limitation Act, inasmuch as its object Is to obtain money in order to pay 
off the judgment-debtor, — Lachman v. Thondi Ram, I. L. R., 7 All. 382. [Feb. 28, 1885.3 

8. 273 of the Civil Procedure Code (Act X of 1877) having expressly provided a mode 
for the attachment of decrees, the procedure laid down in s. 274 relating to immoveable 
property has no application to the attachment of a decree for redemption. Under a. 316 
of the Civil Procedure Code (Act X. of 1877), the title of a purchaser at a Court-eale be- 
comes oomplete upon his payment of the purchase-money and confirmation of the sale by 
the Court. When the sale is admitted, production of a certificate is not neoesBary to 
prove that fact. — Naigar Tim&pi v. Bbiskar Parmava, I. L. R., 10 Bom. 444, [Mar. 
11, 1886.] 

274*. If the property be immoveable, the attachment shall be made by 
Attachment of immove- an order prohibiting tbejndgnient-debtorfrom tranB- 
ahle property, ferring or charging the property in any way, and all 

persons from receiving the same from him by purchase, gift, or otherwise. 

Q, P. 27. 
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The order shall be proclaimed at some place on or adjacent to suoli 
property by beat of drum or other customary mode, and a copy of the order 
shall be fixed up in a conspicuous part of the property and of the Oourt< 
house. 

When the property is land paying revenue to Government, a copy of the 
order shall also be fixed up in the office of the Collector of the District in 
which the land is situata 

A SCTIT on a mortgage foreclosed under Reg. XVIT. of 1806, s, 8, ooraprising property 
attached before the date of the mortgage under s. 81 and the following sections of Act 
Ylll. of 1859, was brought against the purchaser of the attached property, which had 
been sold under the decree obtained by the attaching creditor. The defence was, that the 
mortgage, falling within the provisions of s. 240 of the Act, was void as against the attach- 
ing creditor and those claiming under him. For the irtortgagee it was contended that the 
attachment could not prevail, it not having been proved affirmatively that the require- 
ments of 8. 239, relating to the intimation of the atta<;hment, had been complied with. 
Meld that this objection to tiie validity of the attachment could not be raised for the 
first time in this appeal, even if it was not rather fur the mortgagee, seeking to deprive 
the attaching creditor of his possession, to prove the non-observance of the formalities 
in question. Semhle . — A re-attachment of property after decree does not imply an 
ahuudoiiment of an attaclimeiit obtained before decree. — Jiamkrishna Das Surrowji 
Snrfunnissa Begum, 1. L. It., 6 Cal. 129. [Feb. 28, 1880.] 

I’lio defendant obtained a decree against D, father of the plaintiffs, for satisfaction 
of his debt by the sale of a moiety of a village mortgaged to him by D. In execution 
of it he attached the mortgaged prox»erty. the attachment being made, under Act X. of 
1877, s. 274, by an order prohibiting I) from transferring or charging the property in 
any vay, and all x>ersons from roc;eiving it from him by ])urcha8e, gih, or otherwise. 
The phnnlitfs thereiqKjn apjilied for the removal of the attacbmeut, but their application 
w’as rejected. They then sued for a deidaration of tlieir right to two-thirds of the pro- 
perty. The District Judge, who tried the suit, rejected it on the ground that it was 
barred by Act 1. of 1877, s. 42, because the plaintiffs might have sought further relifef 
than a mere declaration of title, and omitted to do so. Uo \va.s of opinion that the at- 
ta<ffimcnt constituted a dispossession, and that the plaintiffs might have asked to be Re- 
placed in possession, or, at any rate, for the removal of the attachment. Meld by the 
High (’ourt on apx)eal that the x-laint was not open to objection on the ground that it 
only asked for a declaratory decree, without any eonseiiuential relief ; that the prohibi- 
tory order to D did not constitute a dispossession of i>, and still less of the plaintiffs ; 
and that they could not have proj)erly asked for removal of the attachment by a cancel- 
lation of the prohibitory order to 1) so long us they admitted that D had an interest in 
the attached property ; and also that the plaintiffs could not have prox>erly asked for any 
consequential relief in their suit, but that, when they instituted it, they were entitled, 
and, indeed, bound to ask for a declaration of their right, if only to prevent a purchaser 
at the sale, under the defendant’s decree againd I), from afterwards alleging that he had 
purchased without notice of the f)]aintifl’s claim. — Narayanrav Damodar D^bhiilkar v. 
Balkrishna Mahadev Gadre, I. L. K., 4 Bom. 529. [June 23, 1880.] 

The proclamation of sale required, by s. 274 of the Civil Procedure Code, to be 
made at some place adjacent to the property to be sold, and the fixing up of a copy of 
the order in a conspicuous part of the property, are acts whiih must precede the posting 
of the notices in the Court-house as required by s. 290. Where the sale-proceeds of a 
portion of several paicels of property are sufficient to satisfy the decree of a judgmenli- 
creditor who has attached the proj>erty, another judgmenir-creditor, although he has not 
attached the property, is still entitled to have the remainder of the property sold to satis- 
fy his decree under the provisions of s. 295 of the (hvil Procedure Code. Three mauaas 
were attached in execution of decrees obtained by A and B. Prior to the Sale, C, who 
load also obtained a decree agffinst the owner of the land, applied for leave to execute his 
decree, in order that he might particijiate in the sale-proceeds under s. 295 of the Civil 
Procedure Code. Upon the day fixed for the sale, the Deputy Commissioner was unable, 
through illness, to attend ; and he postponed the sale for three days Two of the mauzas 
were sold, and realized more than enough to satisfy the decrees of A and B. The third 
was then sold in satisfaction of C’s de<Tec. Upon an application by the judgment-debtor 
to set aside the sale on the ground of irregularity, it appeared that notice of the sale had 
been posted in the Court-house more than thirty da3s before fbo date fixed for the sale, 
but had only been published on the properties to be sold five days before that date ; that 
notice of the existence of a mortgage on the propertios/but no further Waa 
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given, and the morti^a^ee was allowed to purchase ; and the the Deputy CoTmoistuoner 
bad accepted the rej^orts of the Nazir and Court-peon as to the proclamation of sale, and 
had refused to allow the iiulgraent-debtor to give eviderure of its insufliciency . JSela 
t^hat the proclamation /)f sale on the property having taken place only five days prior tj> 
the date of sale, and the particulars of the mortgage not having been given, there hajd 
been such material irreguhiriiies in the publication as to etititle the judgment-debtor tO' 
give evidence of them and the other allegatioits made by him, in order to shr w that hp 
had suffered material injury by reason of such irregularities. Held also that the Deputy 
Commissioner was not entitled to proceed upon the reports of the Nazir and Court-peoU, 
but was bound to bear the evidence tendered by the judgment-debtor, though he w^ 
justified, under s. 291, in postponing the sale us ho had done. Held, further, that the 
third judgment-creditor, who had not attached the property, was still entitled to have the 
pale proceeded with, and his decree satisfied under the provision of s. 295. — Mohunt 
Megh Ijall Pooree v. Sliib Pershad Madi, I. L. P., 7 Cal. 34. [Mar. 18, T881.] 

Application was made for the attachment, ir» execution of a decree, of a Biuafi 
holding belonging to the judgment-debtor. The numbers and areals given in such appli- 
cation as the numbers and arcus of the lands comprised in such holding were the numbera 
find areas of certain revenue-paying lands, at»d were not the numbers and arcsis of any 
lands held as muafi by the judgment-debtor. Th^ order of attachment destTibed tl^e 
property as described in the application for attachment. The judgment-debtor having 
alienat^ by sale a muafi holding belonging to him, the decree-holders sued to have such 
alienation set aside as void u/>der the provisions of s. 270 of Act X. of 1877. Held th^t,^ 
having regard to the description given in the appliwjtior) for atta<diment and the order 
of attachment, it could not be said that the muafi holding alienated by the judgment- 
debtor was under attachment at the time of the alienation, and its alienation was there- 
fore-not void under s. 270 of Act. X. of 1877. Held aho that the material misdescrip- 
tion of the property in this case in the order of attachment protected the alienees, who* 
were bond fide purchasers, from having the alienation set ‘aside as void under s. 276, a» 
the attachment could not, under the circumstances, be held to have been ‘‘ duly inti- 
mated and made known,” as reciuired by that section. — Guraani v. Hardwar Phndey, 
1 . L. R., 3 All. 698. [April 25, 1881.] 

Held that the fact of a sale of immoveable property in execution of a decree having 
taken place before thirty days from the proclamation of sale being made on the pro])ertv 
had ex])ired was not a mat erial irregularity in the publication of the sale. Mohunt Megb 
Lall Pooree v. 8hib Pershad Mudi (I. I>. R., 7 Cal. 34) dissented from. — Bahehander 
Bahadur v. Kamta Prasad I. L. R., 4 All. 300. [Feb. 27, 1882,] 

A .TUDGMKNT-DKBTOK, whose property had been attached in execution of a money-de- 
cree, sold the property, and out of the price paid into Court the amount of the decree, and 
prayed that the attachment might bo removed. Mobile the attachment was subsisting, and 
prior to the sale, the holders of other money-decrees against the same judgment-debtor pre- 
ferred applications, purporting to be made under s. 295 of the Civil Procedure Code, and 
praying that the proceeds of the sale of the property might be rateably divided between 
themselves and t he attatdiing creditors. The Court refused to remove the attachment un- 
til these creditors had been paid. It was found that the sale by the judgment-debtor wa» 
a bond fide transaction, entered into for valuable consideration. Held that, inasmuch as 
no order for attachment of the property was pas.sed in favour of the decree-holders in man- 
ner provided by s. 274 of the Civil Procedure Code, their claims were not entitled to the 
protection conferred by s. 276 against private alienations of property under attachment j 
that these claims were not enforceable under the attachment which was made ; that the 
sale by the judgment-debtor was valid; and that execution of the decrees could not take 
place. Per Mahmood, J. — That s. 27() of the Civil Procedure Code, being a restriction of 
private rights of alienation, should be strictly construed ; that l)efore property ^ran be sub- 
jected to su(;h restriction, there must be a perfected attachment ; that the ordei*s passed 
under s. 295 did not amount to such attachment; and that, even assuming them to amount 
to such attachment, they not having been duly intimated and notitied could not make the 
prohibition of s. 276 applicable to tiie rase. Mahadeo Duhey i\ Rhola Nath Dichit (I. D. 
R., 5 All. 86), Anarid Call Duss r. Jullodhur Shaw (14 Moore’s T. A. 513), Kanieswar Singh 
Ramtanu Ghose (4 B L. R., A. C., 24), Indro Chunder Baboo v. Dnnlo]* (10 W. R. 
264), Gobind Singh v. Zalim Singh ([. L. R., 6 All. 33), and Gunmni v. Hardwar Pandey 
(1. L. R., 3 All. 608), referred to. Also per Mahmood, J. — While s 29.5 of the (’ode gives 
a special right to judgment-creditors as distinguished from simple creditors, it is an essen- 
tial condition precedent to the exercise of that right that there should be a sale in execu- 
tion, and that its result should appear in a.ssets realized by the sale, and therefore, until 
the sale takes place, no sucdi right can be enforced. Bisheii Chunder Surma Chowdhry «. 
Mun Mohioee Dabee (8 W. R. 501) referred to. — Ganga Din v. Khushali, I. L. R., 7 All. 
rj?eb. 23, 1886 J 
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execution of a money-decree, an order was issued under s. 274 of the Civil Proce- 
dure Code for the attachment of property which was the joint ancestral estate of the 
judgment-debtor and his father. A copy of this order was not fixed up in the office of 
the Collector of the district in which the land was situate, as required by s. 274. The sale 
was ordered and a day fixed for sale, but in consequence of postponements made at the 
judgment-debtor’s request, no sale took place. In the meantime the judgment-debtor 
died, and the decree-holder applied for execution against the father as representative of the 
judgment-debtor, whose interest had survived to him. Seld that the decree-holder had, 
by the proceedings taken in execution during the son’s lifetime, obtained rights over his 
interest which could not be defeated by his death before sale. Suraj llansi Koer v. 8heo 
Persad Singh (I. L. It., 5 Cal. 148; L. R., 6 Ind. Ap. 108) followed. Held also that, 
though the defect in tiie racnner in which the attachment was made might render the 
attachment ineffectual for the purpose of voiding alienations made, the attachment was 
effectual against the judgment-debtor, and the defect did not afford a ground for declar- 
ing the execution-proceedings ineffectual. — Rai Balkishen v. Rai Sita Ram, I. L. R., 7 
All. 731. [Mar. 30, 1885.J 

Omission to have a drum beaten as required by ss. 274 and 289 of the Civil Procedure 
Code (Act XIV. of 1882) held to be a material irregularity so as to render a sale held in 
execution of a decree liable to be set aside.— Trimbak Rdvji v. Nana, I. L. R., 10 Bom. 
604. [Jan. 25, 1886.] 

In execution of a decree obtained by them against J and M, the plaintiffs attached a 
decree obtained by J and M against j), and on the allegation that J and M, in order to 
avoid the consequence of tlii.s attachment, executed a henami conveyance of their interest 
under the attached decree to B and P, and afterwards with the same object took in adjust- 
ment and satisfaction of that decree tv\o bonds in favour of R and I resj)ectively, by which 
immoveable property was pledged as collateral security, the plaintiff's attached these two 
bonds by probibilory order, under s. 2G8 of the Civil Procedure Code, and purchased them 
at the sale in execution of their decree. In a suit on the bonds against D as the principal 
defendant with J, M, B, P, R, and I joined as parties, held that the plaintiffs were en- 
titled to enforce the lien created by the bonds against the immoveable property specified 
in them, notwithstanding that no attachment had been made in accordance with the pro- 
visions of s. 274 of the Code ; a debt •secured by a mortgage lieu on immoveable property 
not being “ immoveable profiorty ” within the meaning of that section.— Bebendra Kumar 
Mandel v. Rup Ball Bass, I. L. 11., 12 Cal. 546. [Peb. 5, 1886.] 


S. 273 of the Civil Procedure Code (Act X. of 1877) having expressly provided a mode 
for the attachment of decrees, the procedure laid down in s. 274 relating to immoveable 
property has no application to the attachment of a decree for redemption. Under s. 316 
of the Civil Procedure Code (Act X. of 1877), the tide of a purchaser at a Court-sale bo- 
cjomes complete upon his payment of the purchase-money and confirmation of the sale by 
the Court. When the sale is admitted, production of a certificate is not necessary to 
prove that fact.— Kaigar Timapa v. BliA'-kar Parmaya, i. L. R., 10 Bom. 444. [Mar. 
11, 1886,] 

Thi: interest of the obligee in a bond hypothecating certain land as security for a 
debt having been attached under s. 274 of the Code of Civil Procedure and sold, a suit was 
brought by the purchaser upon the said bond. It w^as objected that the suit was not main- 
tainable because the bond bad not been also attached as a debt under s. 268. Held that 
the fact of the bond not having been attached as a debt under s. 268 did not affect the right 
of the purchaser to realize the amount due under it. — Sami v. Krishnasdmi, 1. L. R., 10 
Mad, 169. [Beo. 16, 1 886.] 


Extending* to 

Provirjcial S, 
C, < ‘carts, 


276. If the amount decreed with costs, and all charges and expenses 

Order for withdrawal of at- resulting from the attachment of any property, 
tachment after satisfaction be paid into Court, or if satisfaction of the decree 
of decree. otherwise made through the Court, or if the 

decree is set aside or reversed, and order shall he issued, on the application 
of any person interested in the property, for the withdrawal of the attach- 
ment. 


276. When an attachment has been made by actual seizure or by 

Private alienation of pro- written order duly intimated and made known in 
perty after attachment to bo manner aforesaid, any private alienation of the 

property attached, whether by sale, gift, mortgage, 
or otherwise, and any payment of the debt or dividend, or a delivery of tha 
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share, to the judgment* debtor during the continuance of the attachment, 
shall be void as against all claims enforceable under the attachment. 

Whehe certain immoveable property havinp^ been attached, the execution-case was 
subsequently struck oif the file, and the iud^ment-debtor applied a^ain for attachment 
of the same property, held, looking to the particular circumstaneevS of the case, that a 
private alienation of the property, after the date of such application, but before attach- 
ment, was not void under the provisions of s. 240 of Act VIII. of 1859. The principle 
of the High Court’s decision in Ahmed Hossain Khan v. Muhammed Azeera Khan (H. 
C. B., N. W. P., 1869, p. 51) followed. — Zaib-un-nissa v. JairamGir, I. L. R., 1 All. 616. 
[Mar. 4, 1878.] 

Certain land was attached in the execution of a decree in the manner required by 
B. 235 of Act VIII. of 1859, but a copy of the order of attachment was not, jis required 
by s. 239 of that Act, fixed up in a conspicuous part, or in any part at all, of the Court- 
house of the Court executing the decree ; nor was it sent to, or fixed up in, the office of the 
Collector of the district in which the land was situated. Subsequently to the attachment 
of the land, the judgment-debtor privately alienated it by «:ale. Jlrld that as the attsmh- 
ment hud not been made known as prescribed by law, the provisions of s. 240 of Act VIII. 
of 1859 did not apply, and the sale was not null and void. Indarchander v. Agra and 
Masterman’s Bank (10 W. R. 264 ; 1 B. L. R., S. N., 20) follow'ed. — Nur Ahmad Altaf 
Ali, I. L. R., 2 All. 58. [Nov. 13, 1878.] 

The title obtained by the purchaser on a private sale of property in satisfaction of a 
decree differs from that acquired upon a sale in execution. Under a private sale, the pur- 
chaser derives title throuirh the vendor, and cannot acquire a title better than his. Under 
an execution-sale, the purchaser, notwithstanding that he acquires merely the riglit, title, 
and interest of the judgment-debtor, acquires that title, by operation of law, adversely to 
the judgment-debtor, and freed from all alienations and inciimbram^es effected by him 
after the attachment of the property sold. In 1858, the respoTident obtained a decree 
against B. In 1863, in satisfaction thereof, he caused to be attached a decree for me«ne- 
profits made in favour of B against the appellants in 1860. In May 1865, the res]>ondent 
obtained an order for the sale thereof ; but instead of proceeding to execution-side, ho 
purchased, in 1866, the whole of the mesne-] >rofits due under the decree of 1860 by pri- 
vate sale from B. IMcunwhile, in September 1865, an order of Court had been made, 
between B and the appellants, on their consent (but without the respondent being a party 
to it), whereby the decree for mesne-profits w’as set off, pro fanlo, against a prior decree 
for a larger amount, which the appellants had obtained against B. Held that the sale of 
1866, having been a private one, and not in process of execution, the respondent only ob- 
tained such title as B had in the decree of 1860 — loz., a title subject to the effect of the order 
of Septemlier 1865. — Diuendronath Saniiial v. Ram Kumar Chose, Tarakchander Lhatta- 
charjia v. Balkan tnath Sannial, I. L. R., 7 Cal. 107. [Jan. 26, 1880.] 

A SUIT on a mortgage foreclosed under Reg. XVII. of 1806. s. 8, comjirising property 
attached before the date of the mortgage under s. 81 and the following sections of Act 
VIII. of 1859, was brought against the purchaser of the attached property, which had 
been sold under the decree obtained by tlio attaching creditor. The defence was, that the 
mortgage, falling within the provisions of s. 240 of the Act, was void ns against the at- 
taching creditor and those claiming under him. For the mortgagee it was contended that 
the attachment could not prevail, it not having been proved affirmatively that the require- 
ments of s. 239, relating to the intimation of the attachment, had been complied with. 
JTeld that this objection to the validity of the attachment could not be raised for the first 
time on this appeal, even if it was not rather for the mortgagee, seeking to deprive the 
attaching creditor of his possession, to prove the non-ob‘4crvance of the formalities in 
question. Semhle . — A re-attachment of property after decree does not imply an abandon- 
ment of an attachment obtained before decree. — Ramkrishna Has Surrowji v. Surfunnissa 
Begum, I. L. R., 6 Cal. 129. [Feb. 28, 1880.] 

An attaching creditor has not, as such, any right to redeem a mortgage subsisting 
prior to his attachment. — Soobhul Chunder Paul v. Nitye Churn Bysack, I. L. R., 6 
Cal. 663. [Aug. 21, 1880.] 

A RENEWAL of mortgage already existing on the property prior to attachment, 
which does not enhance the charge, is not an alienation within the meaning of s. 276 of 
the Code of Civil Procedure. — MahMevappa v. Srinivasa Rau, I. L. R., 4 Mad. 417. 
[Jan. 23, 1881.] 

Application was made for the attachment in execution of a decree of a muafi holding 
belonging to the judgment-debtor. The numbers and areas given in such application an 



214 


EXECUTION OF DECREED, 


[Sec. 27^. 


the numbers and areas of the lands comprised in such holding were the numbers and 
of certain revenue-paying lands, and were not the numbers and areas of any lands held ns 
mualH by the judgment-debtor. The order of attachment described the property as de- 
scribed in the application for attachment. The judgment-debtor having alienated by sale 
a muafi holding belonging to him, the decree-holders sued to have such alienation set aside 
as void under the provisions of s. 270 of Act X. of 1877. Held that, having regard to the 
description given in the application for attachment and the order of attachment, it could not 
be said that the muafi holding alienated by the judgment-debtor was under attachment at 
the time of the alienation, arid its alienation was therefore not void under s. 276 of Act X. 
of 1877. Held also that the material misdescription of the property in this (!ase in the order 
of attachment protected the alienees, wdio w'ere bond fide purchasers, from having the aliena- 
tion set aside as void under s 276, as the attachment could not, under the circumstances, 
be held to have been “duly intimated and make known,” as required by that section. — 
Gumani v. Hadwar Pande}^ I. li. R., 3 All. 698. [April 25, 1881.] 

By agreement between L and Q, the parties to a suit, the matters in difference be- 
tween them were referred to arbitration. An award was made directing that L shoulii 
transfer certain property to Q by way of sale. Between the day the award was made and 
the day a decree was made in accordam^e with the award such property was attached iu 
execution of a decree against L. After the attachment L, in compliance with the decree 
made in accordance with the award, executed a conveyance of such property to Q. Held 
by the Full Bench (affirming the decision of Straight, J., and reversing that of Spankie, 
J.) that such conveyance was not a “ ])rivate alienation ” in the sense of s. 276 of Act 
X. of 1877, and was therefore not void under that section as against a claim enforceable 
under such attachment. — Qurban Ali v. Ashraf Ali, I. L. R., 4 All. 219. [Jan. 18, 1882.3 

A PRIVATE alienation of property under attachment is void under s. 276 of the 
Civil Procedure Code, “ as against all claims enforceable under the attachment ” 
only. Held^ therefore, where property attached in execution of a decree was alienated, 
and was, after such alienation, again attached, the first attachment having ex}>ired, and 
was brought to sale in pursuance of the second attachment, and the purchaser sued for 
possession of the property, claiming on the ground that the alienation of the property 
was void under the provisions of s. 276, that as no claim was e.iforced or was enforceable 
under the first attachment, under which the property was alienated, but the purchaser 
was claiming under the second attachment, such alienation could not be assailed under 
the provisions of s. 276. — Gobind Singh i\ Zalim Singh, 1. L. R., 6 All. 33. [July 19, 1883.] 

A JUDGMENT-DEBTOR, wliose property had been attached in execution of a money-de- 
cree, sold the property, and out of the ]»rice paid into Court the amount of the decree, and 
prayed that the attachment might be removed. While the atta(;lmient w'as subsisting, and 
prior to the sale, the holders of other money -decrees against tlie same judgment-debtor 
preferred applications, purporting to be miwie under s. 295 of the Civil Procedure Code, 
and praying that the proceeds of tlie sale of the yiroportv might be rateably divided between 
themselves and the attaching creditors. The Court refused to remove tlie attachment un- 
til these creditors had been paid. It was found that the sale by t he jndgment-debtor was 
a bond fide transaction, entered into for valuable consideration. Held- that, inasmuch as 
no order for attachment of the property was passed in favour of tlie decree-holders in man- 
ner provided by s. 274 of the Civil Procedure Code, their claims were not entitled to the 
protection conferred by s. 276 against ]»rivate alienations of property under attachment ; 
that these claims were not enforceable under the attachment which was made ; that the 
sale by the judgment-debtor was valid ; and that execution of the decrees could not take 
place. Per Mahmood, J. —That s. 276 of the Civil Procedure Code, being a restriction of 
private rights of alienation, should be sirictl}' construed ; that before property can be sub- 
jected to such restriction, there must be a perfected attachment ; that the orders pas.sed 
under s. 295 did not amount to such attachment ; and that, even assuming them to amount 
to such attachment, they not having been duly intimated and notified could not make the 
prohibition of s. 276 apjilicable to the ease. Mahadeo I)ubey v. Bhola Nath Dicliit (I. L. 
B., 5 All. 86), Anand Lall Bass v. Jiillodhur Shaw (14 Moore’s T. A. 54.3), Rarneswar Singh 
V. Raintanu Ghose (4 13. L. R,, A. C , 24), Indro Chunder Baboo Bunlop (10 W. R. 264), 
Gobind Singh v. Zalim Singh (I, L. It., 6 All. 33), and Gumani v. llardwar Pandey (I. L. 
B., 3 All. 698), referred to. Also per Mahmood. J. — While s. 295 of the Code gives a spe- 
cial right to judgment-creditors as distinguished from simple creditors, it is an essential 
condition precedent to tlie exercise of that right that there should be a sale iu execution, 
and that its result should appear in assets realized by the sale, and ther<ifore, until the sale 
takes place, no such riglit can be enforced. Bishen Chunder Surma Chowdhry v. Mup 
Aiohinee Babee (8 W. R. 501) referred to. — Ganga Bin v. Khushali, I. L. B., 7 All. 702. 
[Feb. 23, 1885.] 
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Where a vesting^ order has been made under 11 & 12 Viet., o. 21, s. 7, after attach*- 
nient and before decree, the title of the Official Assij^nee takes effect and prevents the at- 
tachinj? creditor from obtaining satisfaction of his decree by a sale. Shib Kristo Shaha 
Chowdhry v. Miller (I. L. R., 10 Cal. 150) and Gamble v. Bhol^gir (2 Bom. H. C, R. 150) 
followed. — Sadayappa v. Ronnama, I. L. R., 8 Mad. 554. [May 2, 1885.] 

The interest of a tenant in certain land having been attached by his creditor in exe- 
cution of a decree for money, the landlord attached the same land for arrears of rent, 
brought it to sale, and purchased it under t)ie provisions of the Bent Recovery Act. 

The creditor subsequently purchased the interest of the tenant, which was sold in exe- 
cution of his decree. In a suit by the landlord to have the sale to the creditor declared 
invalid, held that the hindlord’s purchase was subject to the creditor’s attachment. — 

8ubramanya v. B^ijaram, I. L. R., 8 Mad. 573. [July 30, 1885.] 

277. If the property attached is coin or currency-notes, the Court may, Extending to 

Court may direct com or any tini« during the continuance of the attach- 
currency-notes attached to be ment, direct that such coin or notes, or a part 
paid to party entitled. thereof sufficient to satisfy the decree, be paid 

over to the party entitled under the decree to receive the same. 

278. If any claim be preferred to, or any objection be made to the at- Ditto. 

InvestijtMion o{ claims to, taohinent of, any property attached in execution 
and objections to attachment of a decree, on the ground that such property is 
of, attached property. liable to such attachment, the Court shall pro- 

ceed to investigate the claim or objection with the like pow'er as regards 
the examination of the claimant or objector, and in all other respects, as if 
he was a party to the suit : 

Provided that no such investigation shall be made where the Court con- 
siders that the claim or objection was designedly or unnecessarily delayed. 

If the property to which the claim or objection applies has been adver- 

^ ^ , tised for sale, the Court ordering the sale may post- 

Postponement of sale. ., i? i • 

pone it pending the investigation ot the claim or 

objection. 

A DECREE-HOLDER, by a prohibitory order issued under Act X. of 1877, s. 268, at- 
tached a debt due to liifr judgment-debtor. This person, served with the order, applied 
under s. 278 to have the atlachniont removed. Held that the applioatiou could not 
be eutertainod under s. 278, that section having no ayqdication to the case; but that, 
before issuing a prochumitioii of sale, in execution of a decree, of the debt so attached, it ia 
the duty of the Court, under s. 287, to a.sftertain all that the Court considers it material 
for the intending })urcha«er to know in order to judge of the nature and value of the 
property proclaimed for sale. If the property, of whicii sale is sought, is a debt, and the 
Court receives notice from the alleged debtor that no debt exists, the Court should satisfy 
itself as to the existence, or otherwise, of the debt, and, if it comes to the conclusion that 
no debt exi.sts, should abstain from proceeding to .sale. — Haril^l Amthabhai v. Abhesang 
Meru, I. L R., 4 Bom. 323. [Jan. G, 1880 ] 

An objection w^as made to the attachment of certain property in the execution of a 
decree by the judgment-debtor, on the ground that such property was in his possession, 
not as his own property, but on account of an endowment. This objection was one of the 
nature to be dealt with under Act X. of 1877, 27H and the following sections. The Court 

executing the decree made an order against the decree-holder releasing the property from 
attachment. Held that such order was not appealable, the fact that the objection was 
made by the judgment-debtor notwith.standing, and the decree-holder’s proper remedy was 
to institute a suit under Act. X. of 1877, s. 283. — Shankar Dial o. Amir Haidar, I. L. R., 

2 All. 752. [Feb. 24, 1880.] 

The holders of a taluq hypothecated certain other property belonging to them as 
security for the rent. A decree for rent was obtained against them. Prior to attachment, 
the taluqddre assigned their interest in eight annas of the hypothecated property to A, 
and made a mourosi lease of the remaining eight annas to him. The decree-holder then 
, obtained an order for summary sale for the rent due for 1876-77. She then attempted to 
sell the property hypothecated to her. An objection by A was allowed. A regular suit 
was then instituted by the decree-holder againsi A, and it was declared that she was, after 
the taluq, entitled to sell the hypothecated property. The decree-holder again 
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attempted to execute her rent-decree by attaching? and selling the hypothecated property, 
and an objection by A was disallowed. Held that no ai)])eal lay from the order disallowing 
the objection, as A could not be considered to be a ‘ representative ’ of the taluqdars within 
the meaning of s. 244 (cl. c) of the Civil Procedure Code, and was, therefore, debarred 
from appealing under ss. 278 and 283. — Rashbehary Mookhopadhya v, Maharani Surno- 
moyee, I. L. li., 7 Cal. 403. [May 13, 1881.] 

Under ss. 289 and 274 of the Civil Procedure Code, it is necessary that a copy of the 
sale-proclamation should be affixed to some conspicuous place on the property attached ; 
and the omission to do so is a material irregularity within the meaning of s. 811 of the 
Code of Civil Procedure. If it is proved that the price obtained for property sold at an 
execution-sale is greatly inadequate, and if it be also proved that there has been a material 
irregularity in publishing or conducting the sale, the Court will presume that the irregu- 
larity was the cause of the inadequacy of price, \intil proof is given to the contrary. 
— Kalytara Chow’dharin v. Pamcoomar Goopta, I. L. R., 7 Cal. 466. [May 25, 1881. J 

Where a person whose property has been attached in execution of a decree against 
another person, and whose claim under s. 246 of Act VITI. of 1859 has been rejected, 
brin(r.« a suit under the provisions of s. 247 of Act VI JI. of 1859, it is no objection to that 
suit that, previously to the filing thereof, the decree (in execution of which the property 
had been attached) was satisfied by the judijment-debtor, and the property released from 
attachment. — Sreeputty Mirdha r. Kartick Singhu, I. L. R., 9 Cal. 10. [May 5, 1882.] 

The consideration for a mortgage consisted partly of the amount of two decrees held 
by the mortgagee against the mortgagor. The mortgagee having sued to enforce the 
mortgage, the mortgagor pleaded failure of consideration as a bar to the enforcement of 
the mortgage. This plea w^as based on the allegation that the mortgagee had not certified 
the adjustment of the decrees as provided by s. 258 of the Civil Procedure Code, and they 
were still in force under the terms of that section. Per Buthoit, J., that the failure of 
the mortgagee to certify the adjustment of the decrees did not constitute a failure of 
consideration, because he did not covenant to certify such adjustment, and it was not, in 
fact, necessary for him to do so ; because he could not seek execution of the decrees on 
the ground that, though unsatisfied, they were still in force under s. 258 of the Civil 
Procedure Code, without becoming liable to penalties ; and because, if the mortgagor 
considered the entering up of the adjustment of the decrees to be imperative, ‘he had his 
remedy by appIi<;ation to the Court in the terms of s. 258. Per Mahmood, J., that the 
adju‘<tmeDt of a decree out of (.'ourt, if never certified to the Court, is, under s. 258, in- 
effectual only so far as the execution of the decree is concerned ; that there is nothing in 
the Contract Act to make such an adjustment invalid as the consideration for an agree- 
ment ; that an agreement founded on such consideration may be enforced without defeat- 
ing the objeids of s 258 ; and that consequently there w'as, in respect of the amount of 
the decrees, valid consideration for the mortgage. Gunamani Dasi v. Pran Kishori Basi 
(5 B. L. R, 223 ; 13 W. R. GO), Meer Mahomed Kazem Jowharry v. Khetoo Bibee (20 W. 
R. 150), Guni Khan v. Koonjo Behary Sein (3 C. L. R. 414), Bavlata r. Ganesh Shashtri 
(I L. R., 4 Bom. 295), Shadi v. Ganga Sahai (I L. R., 3 All. 538), and 8ita Ram v. 
Mahipal (I. L. R., 3 All. 533), followed. Patankar v. Bevji (I L. R., 6 Bom. 146) and 
Pundrang Raracbandra Chowghule t>. Narayan (1. L. R., 8 Bom. 300) dissented from, — 
Ramghulam v. Janki Rai, I. L. R., 7 All. 124 [Aug. 15, 1884.] 

A AND B attached, in execution of their decree, property of C and his two brothers 
their judgment-debtors. Subsequently B obtained a decree against C alone, and, on the 
11th January 1884, applied for attachment of the one-third share of C in the property 
attached by A and B, which belonged to C and his two brothers jointly. No order was on 
that date passed on the application. On the 14th January 1884, E purchased from C his 
one-third share in the attached properties, and the purchase-money was, hy arrrangemeufc 
between the brothers, applied in satisfying the debt due to A and B. On the 28th January 
1884, an order was passed on the application of the lltli January 1884, granting the 
attachment asked for by B. And on the 23rd April 1884, E preferred his claim to the 
one- third share purchased by him, and which had been since the purchase attached by B. 
The claim was disallowed on the ground that E had no title to the property, he having 
purchased whilst the property was under attachment. Held on appeal that the Judge 
should have, in accordance with s. 280 of the Code of Civil Procedure, confined himself to 
determining whether or no the property was in the possession of E on his own account at 
the time that B attached the propery. — Koylash Chunder Sen v. Koylash Cbunder Chakra- 
harti, I. L. R., 10 Cal. 1057. [Aug. 26, 1884.] 

Held that an objection made by one whose property was attached and sold in exe- 
cution of a decree for the payment of money for the performance of which he had be- 
come a surety, lliut he wus no pui ty to the decree, and IiL property was not liable to bi 



EXECUTION OF DECREES, 


217 


B»o. 278,] 

attached and sold, and therefore the sale was invalid, was not an objection entertainable 
Under s. 311 of the Civil Procedure Code, and was consequently no j^round for settinjif 
aside the sale under that section, especially as is was preferred for the first time in appeal, 
and, moreover, miafht have been taken under s. 278 at the time of attachment, when the 
objector would have had his remedy as therein provided.— Hub Lai v. Kanhia Lai, I. L. 
K., 7 All. 365, [Feb. 4., 1886.J 

Held that persons other than the decree-holders or the persons whose property was 
sold in execution of decree were not competent to apply to the Court under s. 311 of the 
Civil Procedure Code to set aside the sale. M, in whose name property had been pur- 
chased at an execution-sale which was improperly set aside, brought a suit to have the 
order settin^jr aside the sale reversed, and the sale (confirmed in her favour, and for a decla- 
ration that the property was not liable to he sold in execution of a decree of the defend- 
ants against third persons, under which it had been attached and advertized for sale. Held 
that such a suit could only be maintained under s. 42 of the Specific Tleliof Act (I. of 1877), 
but that 8. 244 of the Civil Procedure Code indicated the intention of the Legislature that 
such questions should bo determined in the execution department, and, reading together 
the provisions of ss. 244, 278, and 283 of the Code, the juit was premature, and therefore 
not maintainable, — Man Kuar Tara Singh, I. L. It,, 7 All. 583. [Mar. 24, 1885.J 

A DETREE-HOLDER, having attached the property of his judgment-debtors in execu- 
tion of the decree, obtained an order for sale of the attached pro))erty. Prior to sale, the 
judgment-debtors made an application to be declared insolvents, and obtained an order 
under Stat. 11 and 12 Vic., c. 21, s. 7, by which their pro))prt y was vested in the Official 
Assignee. An application was then made by the Officinl Assignee to the Court in which 
the execution of the decree wa.s pending, for the release of the property from attachment, 
and that the property might be made over to him. The Court dismis.sed the application. 
On appeal, the District Judge reversed the first Court’s order. Held that the matter did 
not come before the Court of first instance under s. 49 of fStat. 1 1 and 12 Vic., c. 21, inas- 
much as that section refers to cases where the insolvent’s schedule has been filed, and to 
debts or demands admitted therein, and, in the present case, no schedule had been filed at 
the time of the Official Assignee’s application ; and the Court could therefore only enter- 
tain the application under the provisions of the Civil Procedure Code relating to the exe- 
cution of decrees. Held that the Official Assignee could not be held to bo a representa- 
tive of the judgment-debtors within the meaning of s. 244 of the Civil Procedure Code, 
and his appliciation was not one relating to the execution, discharge, or satisfaction of the 
decree. Held that the Court of first instance had onl}' jurisdiction in the matter under 
8. 278 of the Code, and disposed of it under that section, and that the District Judge had 
no jurisdiction to entertain the appeal. — Kashi Prasad v. Miller, I. L. R., 7 All. 752. 
[April. 16, 1885.] 

Suits under s. 283 of the Code, although they are brought for the purpose of estab- 
lishing rights which have been negatived in execution-proceedings, are neither described 
in the Code nor are dealt with in practice, as appeals from the orders of lower Courts ; 
they are substantive suits to all intents and purposes, and must be tried like any other 
suits subject to the ordinary rules of p»rocedure and evidence. There is nothing in the 
provisions of ss. 278 to 283 of the Gode limiting in a suit under s. 283 a plaintiff’s right 
to compensation for his loss, or the defendant’s responsibility for his wrongful act ; and if 
the existence of the summary procedure (in ss. 278 to 282) leads to delay, and that delay 
to further loss, the consequences must fall upon the defendant. — Kishori Mohun Rai v. 
Hursook Dass, I. L. R., 12 Cal. 696. [Mar. 13, 1886.] 

A JUDGMENT-CREDITOR of the plaintiff having obtained a decree against the plaintiff, 
attached the house in dispute. The defendant intervened in 1878, and set up a previous 
p^urchase of the house by himself from the plaintiff. The attachment was removed. 
The judgment-creditor brought a suit against the defendant for declaration that the pro- 
perty belonged to the plaintiff, and, as such, was liable to be attached and sold in exe- 
cution. At the hearing of this suit the judgment-creditor did not api^ear. The defend- 
ant appeared, and produced a sale-deed, which the Court found proved, and dismissed the 
judgment-creditor’s suit. The plaintiff now brought the present suit against the defend- 
ant to recover possession of the house. The defendant contended {inter alid) that the 
dismissal of the former suit, brought by the plaintiff’s judgment-creditor, operated as 
res judicata under s. 13 of the Civil Procedure Code (Act XIV. of 1882). Both the 
lower Courts disallowed the defendant’s contention, holding that the suit was not barred. 
On appeal by the defendant to the High Court, held, confirming the lower Court’s 
decree, that the dismissal of the former suit did not o])erate as rea judicata in the absence 
of any evidence to show that the judgment-creditor, in point of fact, represented the 
plaintiff so as to constitute him a party to the suit. It was contended fer the defendant 
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that the plaintiff, as the iiid?:ment-dehtor, might, at any rate, he regarded as a party 
against whom the order in the execution-proceedings in 1 878 was made, and that the 
present suit was, therefore, barred by limitation. Held that the plaintiff could not be 
regarded as a party to those proceedings. Whether a judgment-debtor is to be regarded 
as a party to an investigation under s. 278 of the Code, must depend upon the facts of 
^ach case. As the question of limitation was raised for the first time in second appeal, it 
could not be decided against the plaintiff.— Shi vdpa v. Dod Nagaya, I. L. R., 11 Bom. 
114. [Sep. 14, 1886.] 

Where projierty has been made the subject of attachment under Chap. XIX. of 
the Civil Procedure Code, the right of an objector to assert his claim to be the true 
owner of the property under s. 278, and the jurisdiction of the Court to entertain the 
objection, are not ousted by the mere circumstaiuies that the judgment-debtor has been 
declared an insolvent, and his proy)erty vested in a Receiver under Chap. XX. It is 
“the judgment-debtor’s property only, not that of the objector, that is thus vested. — Paras 
Ram r. Karam Singh, I. L. R., 9 All. 232. [Jan. 11, 1887.] 

279 . The claimant or objector must adduce evidence to show that at 
Evidence to be adduced by the date of the attachment he had some interest 

claimant. in, or was possessed of, the property attached. 

An order striking off an olijection to the attachment of property attached in execu- 
tion of decree for default of prosecution is not “ (Minelusive” as regards the right which 
the ohjcjctor claimed to the property wilhin the moaning of s. 283 of Act X. of 1877. 
Held, therefore, wliere a pcr.‘^on objected to the aittie.bmont of certain moveable property 
attached in execution of a decree, elaiming it as his own, and his objection was struck off 
for default of prosecution, t!i;it such person might sue for damages for the wrongful attach- 
ment of such property without suing to establish the right which he claimed thereto. — 
Kallu Mul V. Brovin, 1, L. R., 3 All. 504. [Jan. 31, 1881.] 

280 . If, upon the said investigation, the Court is satisfied that, for the 
Release of property from reason Stated in the claim or objection, such pro- 

attaohment perty was not, when attached, in the possession of 

the judgment-debtor or of sotne person in trust for him, or in the occupancy 
of a tenant or other person paying rent to him, or that, being in possession 
of the judgment-debtor at .such time, it was so in his possession, not on his 
own account or as his own property, but on account of or in trust for some 
other person, or partly on his own account and partly on account of some 
other person, the Court shall ]:)ass an order for releasing the property, wholly 
or to such extent, as it thinks fit, from attachment. 


In a suit upon a mortgage upon a house, one of the defendants alleged in his written 
statement that he had purchased the house at an auc-tion-sele in execution of a de(;ree 
against his co-defendants, but tliat lie had since sold and conveyed the same to A, who had 
been put into and had held j)osse!.^sion from the time of the sale to her, and further that 
the mortgage was collusive. A was not made a i»Hrty to the suit. The plaintiff 
obtained a decree, and proceeded to execute it by aitaciinient and sale of the house. A 
thereupon objected that the house was not liable to be attached and sold in execution of a 
decree in a suit to which she was not a jmrty, and alleged that it had been purchased and 
held by her prior to the suit, and that the mortgage- bond was fraudulent collusive. The 
Munsif dismissed her petition, on the ground that she was bound by the decree, her vendor 
having been made a party to the suit. Held that the Munsif was bound to have investi- 
gated her claim according to the provisions of ss. 278-280 of Act X. of 1877.— Mussammat 
Jameela d. Luchmun Pauday, 4 C. L. R , 74. [^bir. 12, 1879.] 


S. 283 of the Civil Procedure Code enables a ])arty, against whom an order has been 
made in execution-proceedings, to bring a suit to establish Ins rights, whatever they may 
be ; but it .says nothing as to the nature of the suit, or the Court in which it is to be brought. 
Whether the party is to sue in the Civil Court, or in the .Small Cause Court, depends 
entirely ujion the nature of the claim and the right which is sought to be enforced. Where 
goods have been illegally seized and sold in exc(mtion, a suit, by the owner thereof against 
the purchaser for the goods or their value will lie in a Snrill Cause (’ourt, if the value of 
the goods within the amount limited by law for the jurisdiction of such Court ; but if 
the plaintiff makes the decree-holder and the judgment-debtor {larties to the suit, and 
requires a declaration of his right to the property, such a suit will not lie in the Small 
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Cause Court. A suit for a declaration of ri^^ht by a person against whom an order has 
been passed under s. 280 of the Civil Procedure Code will not lie in the Small Cause 
Court.— -Shiboo Narain Singh v. Mudden Ally, I. L. 11., 7 Cal. 008. [June 23, 1881.] 

8. 238 does not constitute an exception to the procedure laid down by s. 545. Where 
property has been released from attachment under .s. 280, and subsequently declared liable 
to attachment by a decree against which an appeal is ponding, as sale of such property 
before the fiual result of the appeal is not illegal by virtue of the provisions of s. 283. — 

Fathula v, Muuiyappa, I. L. R., 6 Mad. 98. [Oct. 13, 1882. J 

An objection to the attachment of property attached in execution of a decree was 
allowed, the decree-holder being ordered to pay the costs of the objector. The decree- 
holder thereupon brought a suit to contest the order allowing the objection. He did not 
seek in this suit relief in resi)ect of the costs. lie obtained a decree setting aside the order 
allowing the objection. He then applied to the Court which had made the order to order 
a refund of the amount of the costs which had been paid to the objector. Ifeld that the 
application being regarded as one with regard to a portion of an order made under s. 280 
of the Civil Procedure Code, the Court w<ui fundus in the matter, and could not make or 
enforce such ail order as was sought for; and that its order disallowing the a])plication 
was not ai)pealablo, as it was not one made under s. 244, and if taken to be one passed with 
reference to a. 280, an appeal was barred by s. 283.— In the Matter of the Petition of Baghu 
Nath Das «. Badri Prasad, I. L. U., (J All. 21. [July 4, 1883.] 

281 . If the Court is satisfied that the property was, at the time it was Extending to 

Disallowance of claim to attached, in possession of the judgment-debtor as 
release of property attached. his own property and not on account of any other 
person, or was in the possession of some other person in trust for him, or in 
occupancy of a tenant or other person paying rent to him, the Court shall 
disallow the claim. 

8. 283 of the Civil Procedure Code enables a party, against whom an order has been 
made in execution-proceedings, to briug a suit to establi.sh his rights, whatever they may 
be ; but it says uotliing as to the nature of the suit, or the Court in w’hioh it is to be 
brought. Whether the party is to sue in the Civil Court, or in the Small Cause Court, 
depends entirely upon the nature of the claim and the right which is sought to be en- 
forced. Where goods have been illegally sei;{od and sold in execution, a suit by the owner 
thereof against the purchaser for the goods or their value will lie in a Small Cause Court, 
if the value of the goods is within the amount limited by law for the jurisdiction of such 
Court ; but if the plaintiff makes the decree- holder and the judgment-debtor parties to 
the suit, and requires a declaration of his right to the property, such a suit will not lie in 
the Small Cause Court. A mu!, I'or a doclaratiou of right by a person against \irhom an 
order has been passed under s 2'^u of the Civil Procedure Code will not lie in the Small 
Cause Court. — Shiboo Narain Singh v. Mudden Ally, I. L. E., 7 Cal. 608. [June 23, 

1881.] 

The holder of a decree against a firm caused certain property to be attached in exe- 
cution of the decree as the property of the firm. One of the partners in the firm objected 
to the attachment, on the ground that such property wa.s not the property of the firm, 
hut was his private property. The Court disallowed the objection, whereupon such part- 
ner appealed from the order disallowing the objection. Hrfd that sucli order was not one 
under s. 244 (c) of Act X. of 1877, but under s. 281, and wa.« therefore not appealable. — 

Abdul Rahman v. Muhammad Yar, 1. L. R., 4 All. 190. [Jan. 3, 1882.] 

A SUIT under s. 283 of the Civil Procedure Code by a party against whom an order 
under s. 281 has been passed to establish his right to moveable propert}' attached in exe- 
cution of a decree passed by a Civil Court, and for such property, the same being loss 
than Rs. 500 in value, is not a suit cognizable in a Court of Small Causes. — Ilahi Bakhsh 
V. Sita, I. L. R., 5 All. 462. [April 23, 1883.] 

The heirs of the deceased obligor of a bond were sued thereon on the ground that 
they were in possession of the property of the deceased, and a decree was made in this suit 
for the recovery of the amount claimed ^‘from the property of the deceased ” In execu- 
tion of this decree the plaintiff caused certain property to be attached as belonging to the 
deceased. The defendants objected to the attachment on the ground that t he property 
belonged to them. The Court executing the decree proceeded to investigate this objection, 
and, finding that the property did not belong to the defendants, but to the deceased, dis- 
allowed it. Held that the proceedings upon such objection were taken under s. 281 of 
the Civil Procedure Code, and the order disallowing it was therefore not appealable. — 

Awadh Kuari v. Eaktu Tiwdri, I. L. R., 6 All. 109. [Nov. 20, 1883.] 
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In certain execution-proceedings land was attached, but before the sale the judgment- 
debtors, with the permission of the Court, sold the land to the plaintiffs. Previous to 
this sale, certain persons had come forward in the execution-proceedings, and had claimed 
the land as having been sold to them by the father of the judgment- debtors; this claim 
was disallowed in November 1876. In 1881 the plaintiffs, alleging that they had been dis- 
possessed by certain persons, amongst whom were the claimants in the execution-proceed- 
ings, brought a suit to recover possession of this land against these persons. This suit 
was decided against the plaintiffs in the lower Appellate Court, on the ground that they 
had failed to prove that they had been in possession of the land 12 years before suit. On 
appeal to the High Court the plaintiffs, appellants, contended that the claim of the defend- 
ants in the execution -proceedings having been rejected, and they not having brought a 
regular suit within one year from the order of rejection to establish their right to y>osses- 
sion, the defendants were prevented by that order from contending that the ]>laintiffs had 
not been in possession at the time of that order. Held that the order did not operate as 
an estoppel against the defendants ; and even if it could so operate, it would not do so un- 
til the time had run out, within wdiich they could have brought a suit to establish their 
right to possession, and that such time bad not expired.~-Gend Lall Tewuri v. Henonath 
Kam Tewari, 1. L. H., 11 Cal. 673. [Juno 11, 1885.] 


The order contemplated by s. 281 of the Code of Civil Procedure is an order made 
after investigation into the facts of the case, and it is only when the order is made after 
such investigation that the limitation of one year is applicable to a subse<|uent suit under 
s. 283 of the Civil Procedure Code. — Chandra Bhusan Gangopadhya v. Bam Kanth Baner- 
ji, I. L. R,, 12 Cal. 108. [July 1, 1885.J 

282. If the Court is satisfied that the property is subjec*^/f.o a mort- 

Coiitinuanco of attachment favour of some persoi?^ bt in pos- 

subjocttoclaira of incumbran- session, and thinks fit to continue claiuattachment, 

it may do so, subject to such-^^ ^ or lion. 

oimtion-pro 

t 

An attaching creditor has not, as such, any right to rodecilPY^ subsisting 

prior to his attachment.— Soohhul Chunder Paul v. Nitye Churn h^l^ber q 

663. [Aug. 21, 1880.] i rely upon 

here goods hi 

283. The party against whom an order under sectinst the pure ^or2 , 

^ Saving of suits to ostaldish is passed, may institute a suit' the right 

right to attached property. which he claims to the P^^l^'^iequl^ •’ispute, but, 
subject to the result of such suit (if any), the order shal ff'^usive. 

. . , pasar 

A OBTAI.NED a raonoy-deoree against B, and attaolied certain lands^._ypj)b<mtiou. C sub- 
sequently iilairned }) 0 .s.'scssion of the property, which the Court thcreup jelcfiseri under s. 
246, Act VIII. of J 850, leaving the plaintiff to establish his right by a r‘ (lar suit brought 
withiu the prescribed period A did not bring a suit within such peri»<n, hut laving, in 
the meantime, obtained a second decree against B on a different cause of action, attached 
the lands a se(;ond time. The property was again released on C’s application, and A now 
sued to have his right de(darcd to attach the lands in execution of the second decree. The 
lower Courts dismi.ssed the suit, holding that A oould not raise in the second suii a ques- 
tion which he had the opportunity of raising, but did not, in the lirst suit. On appeal, 
held that the suit was iiiriintairiahle, the piriucipleof res judical a not applying. Held also 
that an order under s. 246 was invalid, whore the question of possession, un<ier that^octiou, 
had not previously been investigated. Whether a oorroct coiuolusioii had been arrived at 
in such investigation, was immaterial so far as concerned the validity of the order. — 
Paidavoukamma v. Aiyangnri Kcnkatra Maiya, 4 lud. Jur. 397. , 

Plaintiff, in May 1 '77, ui t ached certain immoveable property of defendants, j^gainst 
whom he held an ordinary iiiurie;, -decree, and obtained an order for its sale in satis^otiou 
ef the decree. In July 1877, d( lendant’s infant sons presented a petition to the’iower 
Court, praying to have two-thirds of the property, to which they were entitled, released. 
Tlie petition did not allege that such infants were in possession, and, on the 18th July, 
was rejected by the lower Court, on the ground that possession of the property attach^ 
was in the defendant. The property was sold ; and plaintiff, who was the purchaser at 
the public sale, was put in possession, by order of the Court, on the 22nd October 1877. 
On the 8th November 1877, the defendant’s minor sous presented a se<5ond petition to the 
same Court, purporting to be under s. 332, Act X. of 1877, upon which the Court, record- 
ing the evidence of the mother, that there had been joint possession, decided that the pur- 
chaser was not entitled to dispossess the infants, and cancelled the former delivery of posses- 
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sion. Od appeal, the lower Appellate Court decided that the Munsif^s order of the 18th J ul j 
was final, and set aside that of the 21st November as nltra virex. Defendant’s sons ap- 
pealed, contendinjf (1) that tbeMunsifs order of tlio 18th July 1877, havin^^ been passed 
without any investigation, was not an order under s. 246, Act VII 1. of 1859, and there- 
fore not final ; (2) that the petition filed on the 8th November should be treiited as an 
application under s. 376, Act VIII. of 1859, for review of judK^ment made in the o.der of 
18th July ; and (3) that the Munsifs order of the 21 si November was one which he had 
power to make in review of his order for execution {)assed on the 22nd Octol)er 1877. 
Held (1) that the Munsifs order of the 18th July must becousidered to have been under 
s. 246, Act VIII. of 1859, and final on the question of povsscssion, except in n'spect of a 
regular suit ; (2) that the ap])lic‘ation of the 8th November, treated as an application for 
review of judgment under s. 376, Act VIII. of 1859, was not admissible, it not having 
been made within the limited period (s. 377) ; (3) tliat the Munsif had no jurisdi(!tioii to 
review his order for execution of the 22nd October on the applicjition of the infants, inas- 
much as that order was not an order against them ; and, under s. 623, they c^ould not apply 
for a review of it, it not being cpeu to them except by a regular suit (s. 283) to re-agitate 
the question of possession de(dded against them by the order of 18th July.—Ruthna 
Mudali Kakarla Ramayaclietti, 3 Ind. Jur. 264. 


A SUIT broiigdit by a defeated claimant, under Act X. of 1877, s. 28.3, to estaldish 
his right to, and to recover possession of, c'ertain moveable ]>roperty attached in execniion 
of a decree of a Small (Jause Court, is within the jurisdiction of, and must therefore, under 
Act XI. of 1865, s. 12, he iifstituted in, a Small Cause Court. — Gordhan Pema v. Kasaii- 
das Balmukundas, I. L. li., 3 Bom. 179, [Jan. 21, 1879.] 


An objeedion was made to the attachment of certain jiroperty in the exe(‘ution of a 
decree by the judgment-debtor, on the ground that such property was in his possession, 
not as his own ])roperty, but on account of an cndow'inent. Vliis objecdion was one of the 
nature to be dealt with under Act X. of 1877, s. 278 and the following sectious. The 
Court executing the decree made an order against the decree-holder releasing the ))niporty 
from attachment. Meld that such order was not aj)peala])le, the fact that objection was 
made by the judgment-debtor notwithstanding, and the doeree-bolder’s ]>roper remedy 
was to institute a suit under Act X. of 1877, s. 28Jk— Shankar Dial r. Amir llaidar, 1. L. 
R., 2 All. 752. I Feb. 2t, 1880.] 


I At' 

I 



In a suit under Act X. of 1877, s. 283, for a declaration of the proprietary right to 
certain immoveable property attached in the execution of a decree, the plaintill asked that 
the projiorty might be “ protected from sale.” M(‘ld that consequential relief was claimed 
in the suit, and court-fees were therefore leviable under Act Vll. of 1870, s. 7, cl. 4 (c), 
and not under sch. 2, art. 17 (3).-ltam Prasad c. Sukh Dai, 1. L. K., 2 All. 720. [Feb. 
28, 1880.] 

Suits brought to set aside or to restore an attachment upon a house, in pursuance of 
the permission given in s, 246 of the Civil Proivdure Code, ma) bo regardcsl eillier “as 
suits to obtain a declaratory decree or order where consequential relief is prajed,” so as to 
fall within s, 7, cl. 4, art. c, of the Court F^es Act (Vll. of lS7t>), or as suits to obtain 
or set aside a summary decision or order, in wliicli case the slainii-diity })ayablo would be 
that prescribed by art. 17, el. 1, sob. 2 of the Court FW Act. The Court Fees Ar.t being 
a fiscal enactment, it is the duty of the (Courts to treat such suits as belonging to the latter 
class (it being the more favourable to the suitor), and to iuq>ose tees aocordingly. Deci- 
sions under s. 246 of Act VIll. of 1859, as to the removal or retention of atiaeliriionts, 
are “summary decisions or orders” within the meaning of art. 17, cl, 1 sch. 2 of the 
Court F’ees Act (VII. of 1870). The words “summary decision or order” in this clause 
of the Court F’ees Act mean decision or order not made in a regular suit or appwil. The 
construction which has been given to these words, or nearly similar words, in the Limit-ation 
Aiits (e.ff., Act IX. of 1871, sell. 2, art. 15, and Act XV. of 1877, sch. 2, art. 13), affords 
no guide to their construction in the Court Fees Act. When Acts are pari mnterui, 
they may be treated as forming a Code, and may be read together ; but when this is not 
so, the construction which has been put upon one cannot he relied upon as a guide to the 
construction of another The valuation of suits, for tho purpose of jurisdiction, is perfectly 
distinct from their valuation for the fiscal purpose of court-fees. Therefore, (yourt F'ees Acts^ 
which are fiscal euactmeuts, are not to be resorted to for construing'- enactments whicdi fix 
the valuation of suits for the purpose of determining jurisdiction. Motichand Jaichand 
V. Dada Bhai Pestonji (11 ^)m. H. C. B. 186, 188, 189) explained : Ravloji TVmaji v. 
Dholapa Raghu (I. L. R., 4 Bom. 123) dissented from by Westropp, C.J. A stamp of 
Rs. 10 is sufficient for the plaint or memorandum of appeal in a suit brought under s. 246 
of Act VIII. of 1859 to restore au attachuioiit upon a house which has been removed at 
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the instance of an interveuieut under tliat. section. A person whose property was attach- 
ed was not compelled to revsort, in the first iiivstance, to an application under s. 246 ot the 
late Civil Procedure Code (Act VIII. of 1859). There was nothing to prevent him from 
commencing his litigation by a regular Miit, if such wore his pleasure. Cl. 8 of s. 7 
of the Court Fees Act (VII. of 1870) would apply to .such a suit. The language of that 
section is not limited to suits to set aside any special kind of atta(!hmonts on land. It is 
largo enough to include suits brought, in pursuance of the permission given by s. 246 of 
Act VIII. of 1859, to set aside attachments on lands as well as other suits for that pur- 
pose brought independently of that seiition. The term ‘ land’ in cl. 8, s. 7, of the Court 
Fees Act, does not include a house. — Whether that clause includes all suits to set 

aside attachments upon land, or all such suits, except where the lesnlt of setting aside the 
attachment would be to alter or set nsidc a summary decision or order of any Civil Court 
not established by Loiters Patent or of any Revenue Court ? In order to enforce a decree 
which establishes a mortgage, and directs a sale of the mortgaged jiremises in satisfaction 
of the mortgage, it is not necessary to issue an attachment. If the decrei' contains, as it 
ought to contain, a direction for sale of tiio mortgaged premises, tlio }>roc/ee(ling under su(*li 
a decree by attachment is nuncccssar\ as uell as expensive and dilatory. I'he direct ion for 
sale in the decree is in itself .snllicieiit authority for the sale. IHiati direction is founded on 
the speeific lieu or ehargo on the mortgaged promises created by the eontraet of mortgage, 
and not on the execution-clauses in the (’ode of Civil Procedure. alcliand Nemcliaud v. 
Ilemchand Dharamchand, I. Ti. R., 4 Bom. 515. [dune 26, 1880. j 


An order striking off an objection to the attachment of [iropcrty attached in execu- 
tion of a decree for default of prosomition is not “ comdusive ” as regards the right which 
the objector claimed to the property ui thin the meaning of s. 286 of Act X. of 1877, 
Held therefore, where a person olijected t(» the attachment of c.ertain Immoveable ]>roperty 
attached in execution of a decree, claiming it as Ins own, and his objection was striu^k off 
for default of prosecution, that such person might sue for damages for the wrongful at- 
tachment of such property without sumg to establish the rights which ho claimed there- 
to. — Kallu Mai v. Brown, I. L. R., 3 All. 504. [Jan. 31, 1881.] 


The holders of a taluq hypothecated certain other property lielong'ing to them as 
security for the rent. A decree for rent \va.s obtained against them. Prior to attachment, 
the taluqdte assigned their interest in eight annas of the hypothecated profierty to A, 
and made a mourosi lease of the remaining eight annas to him The de(;ree-holdor thou 
obtained an order for summary sale for the rent due for 1876-77. She then attempted to 
Bell the property hypothoeated to her. An objection by A was allowed. A regular suit 
was then instituted by the decree-holder against A, and it w'as declared that she was, after 
Belling the taluq, entitled to sell the hypothecated property. The decree-holder again 
attempted to execute her rent-decree by attaching and selling the hypothecated property, 
and an objection by A was disallowed Held that no appeal lav from the order disallow- 
ing the objection, as A could not bo considered to be a ‘ representative ’ of the taluqdars 
within the meaning of s. 244, cl. r, of the Civil Procedure (/ode, and was, therefore, de- 
barred from appealing under ss, 278 and 283. — Rashbeliar}" Mookhopadhya v. Maharaui 
Surnomoyee, I. L. R., 7 Cal. 403. [May 13, 1881. J 

S. 283 of the Civil Procedure Code enables a party, against whom an order has been 
made in execution-proceedings, to bring a suit to establish liis rights, whatever the 3 ’’ may 
be ; but says nothing as to the nature of the suit, or the (,’ourt in vvliiidi it is to be brought. 
Whether the party is to sue in the (’ivil Court or in the Small O.inse Court, depends 
entirely upon the nature of the <daini and the right which is sought to bo enforced. A 
person whose goods are illegally sold under an execution does not lose his right to them, 
although he may have (daimed tiiem nnsuceessfully in the oxo(mtion-])ro(*-e(*(ling.s. Ho 
may follow them into tho hands of the puroha.ser or of any other persons, and sue for 
them or their value without reference to anytiiing which has taken place in tlic exeeaition- 
proceedings, except that, under art. 11, sch 2, Act XV. of 1877, he must bring his suit 
within one year from the time wdicri the adverse order in the execntion-])ro(a‘edings was 
made. Where goods have been illegally seized and sold in execution, a suit by the owner 
thereof against the purcba.ser, for Ilje goods or their value, will lie in a Srmill Oauso Court, 
if the value of the goods is within tho amount limited by law for tjie jurisdiction of suc.h 
Court ; but if the plaintiff makes the decree-holder and the judgment-debtor parties to 
the suit, and requires a declaration of Jiis right to tho property, such a suit will not lie in 
the Small Cause Court. A suit for a declaration of right by a person against whom an 
order has been passed under s. 280 of t,he Civil Procedure Code will not lie in the Small 
Cause Court. Ram Dhun Biswas v. Kefal Biswas (10 W. R. 141), Moozdix'n (razee 
Hinohundhoo Gossamoe (13 W. R. 99), and Womesh Chundcr Bose v. Muddun Mohan 
Sirear (2 W. R. 44), discussed and explained. — Shiboo Narain Singh v. Muddun Ally, 
I. L. E., 1 Cul. 608. [J 23, i881.J 
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S. 283 does not constitute an excef)tion to the procedure laid down by P. 545. Where 
property has been released from attachment under s. 280, and subsequently declared liable 
to attachment by a decree against which an appeal is pending, a sale of such property 
before the final result of the appeal is not illegal by virtue of the provisions of s. 283. — 
Tathula V. Muniyuppa, I. L. R., 6 Mad. 98. [Ocl. 13, 1882.] 

The L Bank advanced money to (1, a Hindu governed by the Mitdkshard school of 
law upon mortgage of an(;estral property. tS, who was stated to be C’s only sou, joined in 
the mortgage. Subsequently the Bank obtained a decree against C and S for the amount 
dtie on the mortgage. On attem])ting to sell tlio mortgaged property other sous of 0 
objected. This objection wms allowed, and the mortgagees referred to a regular suit. 
They then sued all the sons of C to establish tlieir hen on the mortgaged property Ha/d 
that the suit was mainhunable undtM’ s. 283 of the Civil Procedure Code. Nuthoo Lall 
Chowdhry v. Shoukee Lall (10 B. L R. 200) and xVIussainut Bhaee v. Hurry Prosad 
distinguished. — Silanath Kocr v. Land Mortgage Bank of India, 1. L. R., 9 Cal. 888. 
[April 9, 1883.] 

A SUIT under s. 283 of the Civil Procedure Code by ji party against whom an order 
under s. 281 has been pa.ssed to establish his right to moveable property attached in exe- 
cution of a decree passed a Civil Court, and for such property, the same being less than 
Rs. 500 in value, is not a suit cognizable in a Court of {Small Cause. — Ilahi Bakhsh v. Sita, 
1. L. R., 5 All. 402. [Ajiril 23, 1883.] 

A PERSON who had claimed moveable property attached in execution of a decree as 
liis own, and whose <4aim had been investigated and disallowed under ss. 278 to 281 of the 
Civil Procedure Code, sued, the property being under attacliment, the decree-holder and 
the judginent-debtur in a Court of JSinall Causes for the property or its value. J/e/d 
that the suit could not jiroperly be regarded as a suit “ for personal property or for the 
value of such projierty,’^ williiii the meaning of s. G of Act XI. of 18G5, but must be re- 
garded as a suit to establish the plaintifl’s right, ui the souse of s. 283 of the Civil Pro- 
cedure Code, iufismucli as the plaiiitiH' (joiild uot recover the property without clearing 
out of his way the order of uttachmoni, which he could only do by establishing his right 
in the souse of s. 283, and therefore the suit was not one cognizable in a Court of Small 
Causes. Janaki Ammal r. Vithena<lien (5 Mad. H. C. R. 191), Kundernc Naino Booohe 
IShiidoo r. Ravoo Lutchmeepaty Naidoo (8 Mad. 11. C. R. 36), Cordlian Pcina v. Kasaiidas 
Balmukuiulas (1. L. R., 3 Bom. 179), Chhagaiilal Nugardas t. Jeshan Rav Dalsukhram 
(1. L. R., 4 Bom. 503), Balknslina v. Kisansiug (I. L. R., 4 Bom. 505), and Radlia Kislien 
t). Chotey Lai (N. W, P, R. C. R. 1871, p. 155), dissented from. — Gudha v. Naik Ram, 
1. L. R., 7 All. 152. [Aug. 7, 1883,] 


The consideration for a mortgage consisted partly of the amount of two decrees held 
by the mortgagee against the mortgagor. The mortgagee ha\iug sued to enforce the 
mortgage, the mortgagor [deaded failure of consideration as a bar to the enforcement of 
tlie mortgage. 34iis plea was based on the allegation that tlie mortgagee had not certified 
the adjustment of the decrees as provided by s. 258 of the Civil Procedure Code, and they 
were still in force under the terms of that section. Her Huthoil, J., that the failure of 
the mortgagee to certify the adjustment of the decrees did uot constitute a failure of 
consideration, because he did uot covenant to certify such adjustment, and it was not, in 
fact, necessary for him to do so ; because ho could uot seek execution of the decrees on 
the ground that, though unsatisfied, they were still in force under s. 258 of the Civil 
Procedure Code, without becoming liable to penalties ; and because, if the mortgagor 
considered the entering up of the adjustment of the decrees to be imperative, he liad his 
remedy by application to the Court in the terms of s. 258. Her Mahmood, J., that the 
adjustment of a decree out of Court, if never certified to the Court, is, under s. 258, in- 
effectual only so far as the execution of the decree is concerned ; that there is nothing in 
the Cont ract Act to make such an adjustment invalid as the consideration for an agree- 
ment; that an agreement founded on such consideration ma}'' be enforced wdthout defeat- 
ing the objects of s. 258; and that consequently there was, in respect of the amount of 
the decrees, valid consideration for the mortgage. Giimimaui Dasi r. Pran Kishori Hasi 
(5 B. L. R. 223; 13 W. R. 69), Meer Mahomed Kazem Jowharry v. Khetoo Bibee 
(20 W. R. 150), Guni Khan v. Koonjo Behary 8cin (3 C. L. R. 414), Havlata v. Ganesh 
Sliaslitri (I. L. R., 4 Bom. 295), Shadi v. (jlanga Sahai (I. L. R., 3 All. 538), and Sita Ram 
f?. Mahipal (1. L. Rs, 3 All. 533), followed. Patankar e. Hevji (J. L. R., 6 Bom. 146) and 
Pundrang Ramcliandra Chowgliule v, Naruyan ^I. L. R., 8 Bom. 300), dissented from. — 
Ramghulam t>. Janki Rai, 1. h. R., 7 All. 124. [ Aug. 15, 1884.] 


When a ]iartv prefers a claim or makes any object.iou to the attachment of any pro- 
perty in execution of a di'cree. but. fails to establish it, and brings a suit under s. 
283 of the < 'ode of ('ivil Procedure (Act XIV. of 1882) to establish his right to the 
property attached, his plaint is to be treated as falling under art. 17, cl. 1, of sch. 2 
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of the Court Poos! Act (VII. of 1870), and is chargeable with only a ten-rupee stamp, not* 
W’itlist:mding that the plaintiff may pray in such a suit to be awarded possession.— Dhondo 
Sakliaram Kulkarni v. Govind Babfiji Kulkarni, I. L. It., 0 Bom. 20. [Aug, 10, 1884.] 

Held that persons other than tlie decree-holders, or the persons whose property was 
gold in execution of decree, were not competent to apply to the Court under s. 311 of the 
Civil Procedure Code to set aside the sale. M, in whose name property had been pur* 
chased at an execution -sale which was improperly set aside, brought a suit to have the 
order setting aside the sale reversed, and the sale confirmed in her favour, and for a decla- 
ration that the property was not liable to be sold in execution of a decree of the defend- 
ants against third ])ersons, under which it had been attached and advertised for sale. Held 
that such a suit could only be maintained under s. 42 of the Specific Belief Act (I. of 1877), 
but that s. 244 of the Civil Procedure Code indicated the intention of the Legislature that 
such questions should be determined in the execution department, and, reading together 
the provi'^ions of ss. 244, 27H, and 283 of the Code, the suit wjus premature, and therefore 
not maintainable. — Man Kuar v. Tara Singh, I. Jj. K., 7 All. 383. [Mar. 23, 1885.] 

In certain execution-proceedings land was attached, hut before the sale the judgraent- 
dehtors, with tlie permission of the Court, .sold the laJid to the jdaintiffs. Previous to 
this sale, certain persons had come forward in the execution-proceedings, and had claimed 
the land as l)aving been sold to them by the father of the judgment-debtors ; this claim 
was disallow^ed iu November 1870. In 1881 the plaintiffs, alleging that they had been dis- 
possessed by certain persons, amongst w'hom were the claimants in the execution-proceed- 
ings, brought a suit to recover possession of this land against these persons. This suit 
was decided against the plaintiffs in the lower Appellate Court, on the ground that they 
had failed to ]>rove that they had been in f»ossession of the land 12 years before suit. On 
appeal to the High Court the plaintiffs, appellants contended that the claim of the defend- 
ants in the execution-proceedings having been rejected, and they not having brought a 
regular suit within one year from the order of rejection to establish their right to posses- 
sion, the deferidants were prevented by that order from contending that the plaintiffs had 
not been in ])os.session at the time of that order. Held that the order did not operat-e as 
an cstopf>el against the defendants ; and even if it could so o})orate, it would not do so uu- 
til the time had run out, w ithiu which they could have brought a suit to establish their 
right to })ossession, and that such time had not exjdred. — Gend Lall Tewary v. Denoiiath 
Kam Tewari, I. L. R., 11 Cal. G73. [June 11, 1885.] 

The order contemplated by s. 281 of the Code of Civil Procedure is an order made 
after investigation into the facts of the case, and it is only when the order is made after 
such investigation that the limitation of one j'car is applicable to a subsequent suit under 
8- 283 of the Civil Procedure Code. — Chandra Bhusau Gangopadhya v. Ram Kanth Baner- 
ji, I. L. R., 12 Cal. 108 [July 1, 1885.] 

A obtained a money-decree against B, and, in execution, attached property in the 
possession of C, who claimed to have purchased it for value from B previously to the 
date of the deewee. The attachment w^as removed on the motion of C. A then brought 
a suit against C, under s. 283 of the Code of Civil Procedure (Act XIV. of 1882), to 
have it declared tliat the property was liable to attachment and sale under the decree. C 
contended that the decree sought to be executed was a collusive one. Held that C 
could not be allowed to impeach the decree between A and B. — Gulib^i v. Jagannath 
Oillvankar, I. L. R., 10 Bom. 659. [July 6, 1885.] 

Certain moveable property having been attached in execution of a Small Cause de- 
cree pas.scd by the Court of a Subordinate Judge, a claim thereto was preferred by M, and 
reje<^ted. M then brought a suit in the District Munsif’s Court for a declaration that the 
property was his, and was not liable to be .sold in execution. The suit was dismissed on 
the ground that it was cognizable by a Court of Small Cause. Held that M w’as not 
bound to sue for recover}’ of the property, and that the suit was not cognizable by a Small 
Cause (’ourt constituted under Act XI. of 1865. — Maliomed Koya v. Kasmi, I. L. R., 9 
Mad. 206. [Nov. 2, 1885.] 

Suits under s. 283 of the Code, although they are brought for the purpose of estab- 
lishing rights which have been negatived in execution-proceedings, are neither described 
in the Code, nor are dealt with in practice, as appeals from the orders of lower Courts ; 
they are substantive suits to all intents and purposes, and must bo tried like any other 
suits subject to the ordinary rules of procedure and evidence. There is nothing in the 
provi><ious of ss. 278 to 283 of the Code limiting in a suit under s. 283 a plaintiff’s right 
to compensation for his loss, or the defendant’s responsibility for his wrongful act ; and if 
the existence of the summary procedure (in ss. 278 to 282) leads to delay, and that delay 
to further loss, the consequences must fall ui)OU the (lofendant. — Kishori Mohun Bai r, 
Ilui^ook Duss, I. L. R., 12 Cal 696. [Mur. 33, J886.j 
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A JUDGMENT-CREDITOR of tlic plaintiff, havin;:^ obtained a deoreo against the plaintiff, 
attached the hottse in dispuie. The defendant intervened in 1878, and 8et up a previous 
nUrohase of the house by himsoll from the plaintiff. The attachment was lemove . 

The iud'J’mont-creditor brought a suit ai^ainst the defendant for declaration that the pro* 
nerty belonged to the plaintiff, and, as such, was liable to be attached and sold in exe* 

Caution. At the hearing of this suit the judgment-creditor did not appear, the dciOnd* 
ant anpeared and prodiuicd a sale-deed, which the Court found ])roved, and dismissed the 
iudgment-creditor’s suit. The plaintiff now brought the present suit against the delcud- 
ant to recover possessiou of the house. Idio defendant contended {rvter ahd) that the 
dismissal of the former suit, brought by the plaintiff’s judgment-creditor, operated as 
res judicata under s. 13 of the Civil Procedure Code (Act XIV. of 1882). Both the 
lower Courts disallowed tho defendant’s contention, Jiolding that the suit was not barred. 

On appeal by the defendant to the High Court, held, conlirming the lower (.ourts 
decree that the dismissal of the former suit did not operate as re.v judicata in the abseuce 
uf any evidence to show that the judgment-creditor, in point of hict, represented the 
plainiiff so as to constitute him a party to the suit. It wa,s (contended for the delendant 
that the plaintiff^ as the judgment-debtor, might, at any rate, bo regarded as a party 
a*j-ainst whom the order in the execution-proceedings in 1878 was made, ana that the 
present suit was, therefore, barred by limitation. Held that the plaintiff could not be 
re‘^arded as a party to those proceedings. Whether a judgment-debtor is to be regarded 
us party loan investigation undt'.r s. 278 of the Code, must depend upon tlie facts of 
each case. As the (Question of limitation was raised for the first time in second appeal, it 
could not be diicided against the plaintiff.— IShivapa v. Dod Nagaya, I. L. U., 11 Bom. 

114. [«ep. 14, 188b. j 

284 . Any Court may ord(‘r tliat any property which has been attach- Extending to 

Vcl, or such portion thereof as may seem necessary 
JZZ W C'foui decr,«,, shall be sold, and that the „ far » 

ceeds to be j>aid to per.soa proceeds of such sale, or a sufficient portion there- 
««ititlod. shall be paid to the party entitled under the 

decree to receive the same. 


Although there is no express provision in the Code laying down that a decree-holder 
may take out of Court the proceeds of an execution -sale before the date on wdiich tho 
gale is confirmed, yet s. 315 of the Code implies that this may be done. The Court, 
however, under special cinuimstances, may refuse to pay over to the decree-holder the 
purchase-money until the sale is confirmed, but in such case it should provide for duo 
payment of interest on the money detained. Held that, under the special circumstances 
of this case, the decree-holder was not entitled to receive interest from his judgment- 
debtor from the date of the sale to the date on which the sale was confirmed. Jogendro 
Kath Sircar v. Gobind Chunder Addi, I. L. K., 12 Cal. 252. [July 11, 1885.] 

a property is sold in execution of a decree, it cannot be sold again at the 
instance of another decree-holder, who may have attached it before the attachment effwt- 
©d by the decree-holder under whose decree it is actually sold ; and when a judicial sale 
takes place, all previous attachments effected upon the property sold fall to the ground. — 
Kashy Nath Uoy Cliowdhry v. Surbanand Shaha, 1. L. it., 12 Cal. 317. [Sep. 2, 1885.] 


286 . Where property not in the custody of any Court has been at- Extending to 

Property attached in ew- in execution of deci-ccs of in ore Courts than c^courta.^' 

nation of decrees of several one, the Court which shall receive or realize such 

property, and shall determine any claim tliereto, 
and any objection to the attacliment thereof, shall be the Court of highest 
grade, or where there is no dilference in grade between such Courts, the 
Court under whose decree the property was first attached. 

Certain immoveable property was attached in execution of a decree made by a Sub- 
ordinate Judge, and also in execution of a decree made by a Muusif. These decrees wore 
held by the same person, and the judgment-debtor was the same person. Such property 
was sold in execution of botli decrees. On the application of the judgment-dchtor, who 
brought into Court the amount due on the decree made by the Subordinate Judge, and 
with the consent of the dficree-holder and the auction-pnroliaser, the Subordinate Judge 
made an illegal order setting aside such sale. Subsequently, on the application of the 
decree-holder and the auction-purchaser, the Muasif made an order confirming such sale. 

C P. 29. 
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Ter Spanlcie, J. — That the Subordinate Judcfo had not any jurisdiction under s. 286 of 
the Civil Procedure Code to deal with such sale as rej^ards the decree made by the Muusilf, 
and the Munsif was not precluded by that section from confirming? such sale as regards* 
the decree made by him by reason that the Subordinate Judge, a (kjurt of a higher gracjle, 
had made an order setting it aside. Per Oldfield, J.*-Thnt having regard to the proyi- 
sions of that section, it was doubtful wl'ctlier the Munsif was competent to confirm su ch 
sale ; but, inasmuch as the Subordinate Judge only intended to set it aside as regards t>^e 
decree made by him, and his order was illegal, anil the Munsifs order had done substnm- 
tial justice, there was no reason to interfere. — Chunni Lai v. Debi Prasad, I. L. R., 3 All, 
356. [Dec. 20, 1880.] ; 


A, WHO had obtained a decree in the Court of the Second Munsif of B in Septer^ber 
1877, attached certain property within the jurisdiction which had been assigned tc » the 
Munsif by the District Judge under s. 18 of Act VI. of 1871. In the previous montl^/i, C, 
who had obtained a decree in the ('ourt of the Additional Munsif of B (to whom jurksdic- 
tion had similarly been assigned), had attache<l the same iToperty. The sale in execiLtion 
of A’s decree took place first, and A became the purchaser. A tlien objected in the C.'ourt 
of the Additional Munsif that the ]>roperty could not again be sold ; but his objectlon^j’ was 
overruled, and two days siibseqiK'ntly, th(' properly was again put up for sale in exfecu- 
tion of C’s decree, and he became tlie purcliaser. A brought various suits against thef ten- 
ants for arrears of rent, in which C intervened. Ihhi lhal/ the jurisdictions of the Mlun- 
sifs were confined to the particular limits assigm'd to Iherii, and that, as tlie property' wa» 
situate within the limits assigned to the .second IMunsif, the Additional Munsif had nc®^) ju- 
risdiction to attach or sell it, and that the attachment liy C was made improperly ‘J' and 
without jurisdiction. Qurere. — Mdiether s. 285 of the Ci\il Procedure Code applie'^h to 
immoveable property r— Obhoy Churn Coondoo v. Golam Ali, 1. L. R., 7 Cal. 

[May 12, 1881.J 

/-I . t a 

Wheke property attached in execution of a decree of a Munsifs Court is, 
comes, subject to an attachment issued from a Subordinate Judge’s Court, the holde^j^j^ 
the decree in the Mun>ifs Court, iu order to share ratcably in the assets under s. 29. 
the Code of Civil Procedure, must ap]>ly to the District Court to transfer his applicatio^ 
to the subordinate Court. Go})cenath Aebarjo v. Achcha Bibce (1. L. R., 7 Cal. 553) an^ 
Jetba Madhavji v. Najeralli Abhramji (I. L. R., 4 Bom. 472) approved. — Muttalagiri x\ 
Muttayyar, 1. L. R., G Mad. 357. [Ai)ril 2G, ]883.j 


Where certain immoveable property which had been attached in execution of two 
decrees, one made by u Munsif, and the other by the District Court to which such Munsif 
was subordinate, w’as sold under the order of the Munsif, held (following In the Matter 
of the Petition of Badri Prasad : Badri Pra.'-ad v. Saran Lai (I. L. R., 4 All. 359) that tho 
sale w^as bad by reason of the Munsif’s w’ant of jurisdiction to order it. — Aghore Nath v, 
Sbama Sundari, I. L. R., 5 All, G15. [Juno 25, 1883.] 

The provisions of s. 285 of the Code of ('ivil Proeodnre, 1882, apply to immoveable 
property. IVhere a hou^^e, while under an attaehment issued by a Subordinate Judge’s 
Court in execution of a dee.n'O, was sold in exo^mtion of anolher decree against the same 
judgment-debtor by the District Munsifs Courl, and was llien sold by the Subordinate 
Judge’s Court, held that the sale by the District IMunsifs ('ourt was invalid by reason of 
the provisions of s. 285 of the (’ode of Civil Procedure, 1882. — Muttukaruppan v. Mut- 
turamalinga, I. L. R., 7 Mad. 47. [Aug, 11, 1883.] 

The first mortgagee of certain immoveable property obtained a decree for the sale of 
the property, caused the property to be attached, and then ceased to prosecute the exe- 
cution-proceedings. The second mortgagee then obtained a decree for the sale of the pro- 
perty, caused it 1o be attached and put up for sale, and jiurchased it himself. The first 
mortgagee then apfJiod for the sale of the property, and the property was put up for sale, 
and was jiurchased by him. After the order for this sale was made, and before it took 
place, the judgment-debtor died, and the sale took place without his legal representatives 
being made parties to the execuVion-proceedings. The Courts which executed these de- 
crees were of two different grades, the Court which executed the first mortgagee’s decree 
being of the lower grade, lii a suit by the first mortgagee against the second mortgagee 
for possession of the property, held that tlie sale to tho first mortgagee was not invalid, 
with reference to the provisions of s. 285 of the Civil Procedure Code, because it had noi 
been ordered and held by the Court of the higher grade, inasmuch as when such sale wa» 
ordered by tho Court of the lower grade, the property was not under attachment in exe- 
cution of the decree of the Court of tho iiigher grade, that decree having been executed 
by the sale of the property, and therefore the provisions of that section were not applica- 
ble. Badri Pra.sad v, Saran Lai (1. L. R., 4 All. 359) distinguished. Per Oldfield, J that 
there was nothing in the provisions of s. 285 or s. 296 of the Civil Procedure Code to 
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support the coutention that the first mortga^-ee, after allovviug the property to be sold, was 
debarred from enforcing execution of his decree against it, and was only entitled to look 
to the assets realized at the sale for the satisfaction of his decree. Per Oldfield, J., that 
the sale to the first mortgagee was not void because the judgment-debtor had died before 
it took place, and it took place without his legal representatives being made parties to the 
execution-proceedings, inasmuch as the provisions of s. 3GS of the Civil Procedure Code 
were not applicable to the case of the death of a judgment-debtor, and there was 
nothing in s. 234, even if that section is applicable to a case where the judgment-debtor 
dies while execution is proceeding and after sale of his j)roperty has been ordered, to 
imply that the sale is absolutely void, if no legal rc}>rcsentative has been brought on the 
record. Dulari v. Mohun Singh (I. L. R , 3 All. 751)) and (lulabdas y. Lakshman Narhar 
(I. L. R., 3 Bom. 221) referred to. Per Straight, J., that there was no legal obliga- 
tion on the first mortgiigee to resort to the procedure of s. 234 of the Civil Procedure 
Code, since the sale to the second mortgagee ha<l passed to liim the rights and interests of 
the judgment-debtor, and tlie legal representatives of the judgment-debtor had none of hi.s 
property in their hands, and there is no provision in the Code of Civil Procedure which 
required the first mortgagee to make the second mortgagee- a party to the proceedings in 
execution of the former’s decree, and the latter could not have successfully objected to 
the sale in execution of that decree, and therefore that sale was not voided by the death 
of the judgment-debtor antecedant to its taking place. — Stowell (C. VV.) v. Ajudhia Nath, 
I. L. R., 6 All. 255. [Mar. 17, 1884.] 

At an execution-sale held by an inferior Court at the instance of the decree-holder 
(the Court itse:f, the decree-holder, and the auction-purchaser bidng unaware of any 
objection to the exercise of a jurisdiction which the (toiirt would ordinarily be competent 
to exercise), A ])Lirciia'><ed certain j)r(jjiertv, and this sale was eonfinned. It appeared sub- 
sequently that this same [)ro[i('rty had, two years previous to the sale, been atUclied by a 
superior Court. On a sale of this property bidng advertized by the superior Court, 
A objected on the ground that he had already ])urchasod it Tliis ohji'ctiou was overruled, 
and a sale was hold by the superior Court, at which A again became the purchaser. A 
then brought a suit against the decree-holder and the judgment-debtor in the inferior 
Court to recover as damages the sum ]),iid by him at the .sale The suit was dismissed. 
Held that, although the superior Coui't hid been wrong in insisting on the second sale, 
and in not re({niring the amount. re<‘eived by tin* inferior Court to have been deposited in 
the superior (’oiirt, and then rateably distributed amongst the creditors of the judgment- 
debtors, yet tlie sale tiy the inferior Court was a good and valid sale ; and A’s suit was 
therefore riglitly dismissed. Obboy Churn Coondoo v. Golam Ali (I. L. R., 7 Cal. 410) 
adopted. — Bykaut Nath Shaha v. Rajendro Narain Rai, 1. L. R., 12 Cal. 333. [Sep. 10, 
1885.] 

G. — Of Sale and Delivery of Property. 


{a) General Hairs. 

286 . Sales in execution of decrees sliall be conducted by an officer of Extending to 
Sales by whom conducted, the Court or by any other person whom the Court 
and how made. n^ay appoint, and, except as provided in section 

296, shall be made by public auction in manner hereinafter mentioned. 

A CfViL Court, having power to issue execution on a decree, is competent, notwith- 
standing the ab.sence of .special jtrovision in the Code, to refuse to confirm a sale in favour 
of a purchaser, who has, by the exercise of fraud and collusion with the execution-creditor, 
succeeded in being declared such purchaser at a depreciated value, although such sale may 
be without any material irregularity within the meaning of the Code. An order confirming 
a Court-sale is not appealable under the Code. — Subliu Rau v. Striuivasa Rau, 4 Ind, 

Jur. 505. 


Where a judgment-debtor died after his land had been attac.hed, and the creditor 
brought the land to sale without making the repre.sentatives of the dccoiiscd parties to the 
proceedings, held that the sale was illegal, and must be set aside.— Raiiiasami Ayyaugar 
V. Bagirathi Ammal, I. L. R., 6 Mad. 180. [Jan. 19, 1883 ] 

287 . When any property is ordered to be sold by public auction in ex- Ditto. 

Proclamation of sales by ecution of a decree, the Court shall cause a pro- 
public auction. claniation of the intended sale to be made in the 

language of such Court. Such proclamation shall state the time and place 
of sale, and shall specify as fairly and accurately as possible — 
the property to be sold , 
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{b) the revenue assessed upon the estate or part of the estate, when the 
property to be sold is an interest in an estate or a part of an estate paying 
revenue to Government ; 

(c) any incuiiibrance to which the property is liable ; 

(d) the amount for the recovery of which the sale is orderc^d ; and 

(e) every otlier thing which the Court considers material for the pur- 
chaser to know in order to judge of the nature and value of the property. 

For the purpose of ascertaining the matters so to be specified, the Court 
may summon any person wliom it thinks necessary, and examine him in re- 
spect to any such matters, and require him to produce any document in hia 
possession or power relating thereto. 

The High Court shall, as soon as may be after this Code oomes into 
Toiles to be made by High force, make rules for the guidance of the Courts 
Court. in exercise of their duties under this section. The 

High Court may. from time to time, alter any rules so made. All such rules 
shall be published in the local ofiicial Gazette, and sliall thereupon have the 
fo rce of law. As regards liis own Court and th(‘ Court of Small Causes at 
Hangoon, tlie Recorder of Rangoon shall be deenu d to be a “ High Court 
within the meaning of this paragiaph. 

Kothing in this section shall apply to cases in which the execution of 
the decree has been transferred to the Collector. 


Wherk a sale in c.xecution of a decree is postponed, whether indefinitely or to a fixed 
date, it is iieees'^ary, in the absence of an express arrangement hetweea all the parties, 
that a fresh proclamation sliould be made giving iiotieo of ibo day to which the sale has 
been post])oned It iney i)o ]iersumed, when the noti(*o is wanting, that there has been 
an ahseiK'e of Inddoj.", Iroiu which ulisne siih'^tantial injury must probably have arisen ta 
the judgineiit-debior. Shih Vrokash Singli r. Sardnr .Doval Singh (1. L. It., 3 ("al. 544) 
and Okliov C’hnnder l)u1t r. Frskine (3 . 11., 11) hdlowod. — Go])ee Kuth Dobey v. 

Iloy Lueliiuoeput Singh lialumur, 1. L. 11., 3 Cal, 5t2. [ Doe. 21, 1877.] 


When on an exoeution-sale there is a dise.repaney between the conditions in tho noti- 
fication of wliat is to b(‘ sold and the e,ertilieate of uii.at lias been sold, the (loiulitions in 
the Dotiueat'on are to be taken as of su}>erior authority in dealing with tho conflicting 
claims of innocent third parties, whoso rights are affected by the variation. In oxoimtion 
of a deeroe for arrears of rent, an a^gdication was niad<‘ for a sale of the tenure for the 
arrears of which tho <leeree had been obtained. A nolilieation was issued, jiurporting to 
ho a sale-proclamation, under Act YIII. of 1851), s 2\i), and in pursuaiioe of that notifi- 
cation the sale of the right, title, and interest of the judgnemt-dehtor took ]>Iaco. Held 
that the tenure did not pa.'<s by tliat sale, notwithstanding that tho sale-certificate stated 
it wa.s the tenure itself which had been sold.—Uma Churn Son v. Gobind Chunder 
Mozumdar, 1 C. L. K. 4G0. [Jan. 18, 1878.] 


A DECREE-HOLDER, bv a prohi1)itory order issued under Act X. of 1877, s. 238, at- 
tached a de]>t due to his judgment, -delitor. This }»erson, served with the order, applied, 
under s 278, to have the attachment removed. i/c/rZ that the application could not bo 
entertained under s, 278, that section having no application to the case; hut that, before 
issuing u proclamation of sale, in execution of a decree, of the debt .so attached, it is tho 
duty of tiie Court, under s. 287, to ascertain all that the Court considers it material for 
tlie intending purchaser to know in ordfT to judge of the nature and value of the proper- 
ty proclaimed tor sale. If I he jiroperly of which sale is sought is a debt, and the Court, 
receives notice from the alleged debtor that no debt exists, the Court should satisfy itself 
as to the existence, or otherwise, of ),he debt, and, if it comes to the conclusion that no 
de])t exists, should abstain from jiroceeding to sale. — Harilal Amthabhai v. Abhesang Moru, 
I. L. 11., 4 Bom. 323, [Jan. (i, 1880 ] 

Certain immoveable property was put up for sale, gndor the provislo.ns of Act X. of 
1877, iu execution of a decree for money, and was purchased by C, with notice that L held 
a decree enfonung a lien on siydi property. Subsequently L applied for the sale of such 
property iu oxeciition of his decree, and suc/h property was put up for sale in execution of 
that decree, and was purchased by S. 8 sued, by virtue of siich purcliaso, to recover possea- 
^on of Hindi property from C. ILf ld that, inasmuch as under Act X. of 1877 what is sol’d 
in execution of a decree purjiorts to be the spccifiio property, and as C had purcha,SQd th# 
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property in suit with notice of the existing? lien on it, and subject to its re-sale in exe- 
cution of the decree in execution of vviiich S had purchased it, what actually was sold in 
execution of that decree to S was such ])roperty, and S was entitled to possession of such 
property under such sale. JSalcs under Act VIII. of 1859 and Act X. of 1877 distin- 
guished.— ISlieo Uatan Lai c. Chotey Lai, I. L. li., 3 All. 647. [Mar. 26, 1881.] 

Upon an application to set aside a .sale in execution of a decree on the ground of 
niaterial irregularities in publishing and conducting it, it appeared that the sale- notifica- 
tion had not been fixed up in the Collector’s ollice as re(j[uired by s. 289 of Act X. of 1877 ; 
that no aflidavit as to search having been made in the Kcgistry Office with regard to in- 
cumbrances as required by s. 287 of the Act had been filed ; and that the sale took place on, 
and not after, tlie thirtieth day from the publication of the notice ; but it also appeared that 
the applicant had himself boon present at the sale and had })urchased the i)roperty, and it 
was not shown that any substantial injury had resulted from the irregularities. Held 
that there was no ground for .setting aside the sale. — Jlandy Ali v. Madhub Chuuder Nag, 
I. L. Li., 8 Cal, 932. [April 21, Lsyi 


A CJlEDiTOit obtained two decrees against his debtor, oiip being a mortgage-decree to 
enforce his lien on certain property, and in other a simple money-decree. In execution of 
the second decree the pro[)ert 3 over whi(;h the judgment-creditor had a lieu was sold, and 
was purchased by a third [)erson. 8ul)sequently, execution of the first decree, at the in- 
stance of the judgment-creililor, this .same in'oi»erty w'as advertized for sale, but on the 
auction-purchaser objecting, the judgment-creditor brought a suit against him to enforce 
his lien on the property in tlie hands of the aiudion-purehaser. Held that it lay on the 
plaintifi, in, order to entitle him to recover in the suit, to show that the defendants pur- 
chased nith notice of the lieu. Held further that tlie fact that for some })urpo.se at some 
tiiuc or other the jiulemeiil-iu'eduror iufonned the Court, of ilu' mortgage is not ovidcuco 
of notice on the aiiciion-purcha^cr. -Nursing Naniin 8ingh v, Koghoobur Singh, I. L. 
K., 10 Cal. 609. [April 21, I881.j 


In the execution of a dcMirce ordering the sale of immoveable property it is not com- 
petent for the Court to refuse to soli it, because a stranger to the suit in which such 
decree v.*as obtained, who is in jiossession of such property, iinpoaches the decree as having 
been obtained by fraud ; the conr.se open to him, il lie wishes stay of execution, being to 
file a suit and obtain an injunction for tiiat purpose. — Lurshottain v. Lurshottam, I. L. 
K., 8 Lorn. 532. [June 19, 1881.] 


The proclamation of sale required by s. 274 of the Civil Procedure Code to he made 
at some place adjacent to the property to be .sold, and the fixing up of a copy of the order 
in a conspicuous part of the property, are acts which must ])recede the posting of the 
tioiiee.s in the Court-house as re(j[uired by s. 299. Where the sale-j)r(>(5eeds of a j^ortion of 
several pan;els of property are sullicierit to satisfy the decree of a judgment-creditor who 
has aiLaohed the projierty, another judgment-creditor, although he has not attached the 
pr(q»erty, is still entitled to have the remainder of the ]>ropeitv sold to satisfy his decree 
under the provisions of s. 295 of the Civil Procedure Code. Three luauzas were attached 
in execution of decrees obtained by A and li. Prior to the sale, C, who had also obtained 
a decree against the ovvuer of the land, applied for leave to execute his decree, in order 
that he might jjurticipate in the sale-proceeds under s. 295 of the Civil Procedure Code. 
Upon the day fixed for the sale, the Deputy Commissioner was unable, through illuess, to 
attend ; and he postjioned the sale for three day.s. Two of the mauzas were sold, and real- 
ized more than enough to satisfy the deoreo.s of A and E. The third was then .sold in 
satisfacdon of C’s decree. Upon an application by the judgmeut-dehtor to .sot aside the 
pule Qu the ground of irregularit}-, it a]q)eared that notice of the sale had been posted in 
the CourtdiuLise more than thirty days before the date fixed for the sale, but had ouly been 
published oil the properties to be sold five days before the date ; that notice of the existence 
of a mortgage on the properties, hut uo further particluars, was given, and the mortgagee 
was allowed to punduuse, and that the Dejmty Commissioner had ac(;epted the reports of 
the Nazir and Court-peon as to the proclamation of sale, and had refused to allow the 
judgment-debtor to give evidence of its insulficieucy. Held that the proclamation of sale 
on the property having taken place ouly five days prior to the date of sale, and the parti- 
culars of the mortgage not having been given, there had been sucdi material irregularities 
ill the publication as to outitle the judgment-debtor to give evidence of them and the other 
allegations made by Ifim, in order to show that he had sulfored material injury by reason 
of such irregularities. Held also that the Deputy Commissioner was not entitled to proceed 
Upon the reports of the Nazir and Court-]}eou, but was bound to liear the evidence tendered 
by tho judgment-debtor, though ho was justified, uuder s. 291, in postponing the sale as 
be had done. Ileldy further, that tho third judgiueut-crcditor, who hud not attached tho 



230 


EXECUTION OF DECREES, 


[Sbcs. 288, 289, 


Extendini? to 
Provincial 8. 
C. Courts. 


Ditto. 


property, was still entitled to have the sale proooeded with, and his decree satisfied under 
the provisions of s. 295. — Mohunt Megh Lall Pooree v. 8hib Pershud Mudi, I. L. 11., 7 
Cal. 3d. [Mar. 18, 1888.] 

288 - No Judge or other public otlicer shall be answerable for any error, 

, , , , , „ niisstateincMit, or oiuis.sioii in any proclainatiou 

Indemnity of JudL^es, &,c. , • i i i 

under section 287, unless the same has been com- 
mitted or made dishonestly. 

289 . The proclamation shall he made, in manner prescribed by section 
Modu of making procla- 274, 011 the Spot where thti property is attached, 
niatiou. and a copy thereof shall then be fixed up in the 

Court-house and, in the cast^ of land paying revenue to Coveniment, also in 
the Collector’s olhee. 

Jf the Court so direct, such proelaination .shall also ho published in the 
local otlicial Gazette- and in some local new.spaper, and the costs of such publi- 
caiion shall be deemed to be costs of the sale. 


Tiir i)rochim:ilioii of sale recpiirod by s. 27 f of llio Civil Procedure Code to be made 
at some [il.ice adjacent to llie jnoport) tt) be .M>ld, and the fixing U]) ot a cojty of the order 
in a cons{)icuou> part of the ])ro{»ert'y, are acts vilmdi mnsi ]>recede the jiosting of the 
notices m the Conrt-hou.''e as ri'tpured by s. 29U. Where the sale-proceeds of a portion of 
several {larcels of ])ro]jertv are suilhdent to satisfy the deerei' of a judgment-creditor villa 
lias attached the }»ropert}, aiiotlier judgment-ereditor, although he has not attaciied tlio 
property, IS still entitled to have the remainder of the properti sold to satisfy his decree 
under the provisions of s. 2‘.I5 ot tlie Civil Pioei'diire (a)de. Tiiree inauzas viere attached 
in execution of decrees obtained by A and B. ifi’ior to the sale, C, wlio had also obtained 
u decree against theovinor of the land, applied for leave to exi'cnie his decree, in order 
that he might participate in the sah'-pi oci'eds under s. 295 of the Civil I’rocedure Code. 
Upon the day fixed for the sale, the Deputy (kuninissioiier vvas unuhle, through illness, ta 
attend ; and he posljioncd the sale for three days. Two of the manzas were sold, and 
realized more than enough to satisfy ihe decrees of A and B. The third was then sold in 
satisfaction of C’s decree. Upon an apidicaiiou by tlie judgment-debtor to set aside the 
Halo on the ground of irregulanly, it ap])0ared that nolie.e of the sale had been posted in 
the Couri-house more tli.in thirty days htd'ore the dale lixeil for the sale, 'nut had only been 
published on the properties to be sold five days before that dale ; that notice of the exist- 
ence of a mortgage on the pro]»ertios, l>ut no further particulars, was given, and the 
mortgagee was allowed to purchase ; and that the Dej)uty Commissioner had accepted the 
reports of the iS’azir and tlie Court-jieou as to the ]»roelamatioii of sale, and had refused ta 
allow the judgment-debtor to give evidence of its insufiiciency. Mild that the proclama- 
tion of sale on the pro])erty having taken place only five days jirior to the date of sale, and 
the particulars ol the mortgage not havmg been givmi, there had boon such material irre-^ 
gulanties in the imbhcatiou as to entitle the judgment-debtor to give evidence of them 
and the other allegations maiio by him, in order to sliovv that he liad suffered material 
injury by reason of such irregularities. Udd also that the Deimty Commissioner was- 
not entitled to proceed uj>ou the rejuirts of the iS'azir and Court-peon, but was bound ta 
hear the evidence tendered by the judgment- debtor, though be was justified, under s. 291, 
in postponing the sale as ho bail done. Utld, further, tliat the third judgment-creditor, 
who had not attached ihe ]>roj>erty, was still entitled to have the sale firoceeded with, and 
hD decree satisfied under the provisions of .s. 295. — Mohunt Megh Lall Booree v. Shib 
Tershad Madi, 1. L. IT, 7 Cal. 34-. [Mar. 18, 1881.] 


Undeu .^s. 289 and 271 of the Civil Brocedure (Jodo, it is necessary that a copy of the 
sale-proclamation should he afiixed to some conspicuous place on the property attached ; 
and the omission to do so is a material irregularity within the meiming of s. 311 of the 
Code of Civil Brocedure. If it is proved that the price obtained for property sold at ail 
execution-sale is greatly inadequate, ayd if it be also proved that there has been a material 
irregularity iii publislimg or conducting the sale, the Court will presume that the irregu- 
larity was the cause of the inadequacy of price, until proof is given to the contrary. — 
Kalylara Chowdharin «. Hamcuomar (ioopta, 1. L. it., 7 Cal. 4(10. [May 25, 1881. J 

Held that the fa<*.t of a sale of iinmovoablo jirojierty in execution of a decree having' 
taken place before thirty days from the proclamation of sale being made on the property 
had expired was not a material irregularity in the publication of the sale. Mohunt Megh 
Lall Booree v. Hliib Bershad Madi (1. L. U., 7 Cal. 34) dis-seiiied from. — Itahchandar 
Bahadur c. Kamta Brasad, 1. L. R., 4 All. 3U0. [Beb. 27, 1882. J 
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Upon an application lo set aside n sale in execution of a decree on the ^ound of 
material irre^oilarities in ]>ubl)sl>m^" and (aniductin^^ it, it appeared that the sale-notification 
had not been fixed up in the Colbsdor’s ollice as rct]uircd by s. 280 of Act X. of 1877 ; that 
no alfida-vit as to search liavin^^ been made in the Itoi^istry Ofiice with rej^ard to incum- 
brances as required by s. 287 of the Act had been filed ; and tliat the sale took place on, 
and not after, the thirtieth day from the publication of the notice ; but it also appea’ed 
that the applicant liad himself been present at the sale and had purchased the property, 
md it was not shown that any substantial injury had resulted from the irregularities. 
Held that there was no ground for setting aside the sale. — Bandy Ali v. Madhub Chundor 
and others, I. L. R., 8 Cal. 932. [ April 24, 1882.] 

The words ‘‘on the spot where the property is attached ” in s. 289 of the Civil Pro- 
cedure Code refer to each projicrty attached, and not to a group of separate properties at- 
tached under one proceeding or order in one execution-case, and tlierefore when distinct 
properties are proclaimed for sale in one e.xecution the omission to aliix a copy of the pro- 
clamation in each of such properties amounts to an irregularit y in the publication of the 
sale. Held also that where there is no evidence to connect the two elements of irregu- 
larity and injury under s. 311, it must ap])ear, before a Court can set aside an execution 
sale, that the injury complained of is the reasonable and natural consequence of the irregu- 
larity, and attributalile to it alone.— Tripura Sundari c. l)urga Churn Pal, 1. L. R., 11 
Cal. 74.. [Sep. 13, 1884.] 

Omission to have a drum beaten as required by ss. 274 and 289 of the Civil Procedure 
Code (Act XIV. of 1882) held to be a material irrcigularity so as to render a sale held in 
execution of a decree liable to be set aside. —Tnmbak Ravji v. Nana, I. L. R., 10 Bom. 
b04. [Jan. '25, 1880.] 




290. Except in the case of property mentioned in the proviso to sec- Extending to 
Time of sale under this chaptiT shall, without Provincials. 

the con.seutin writing of the judgment-debtor, take ^ 
place until after the expiration of at least thirty days in the case of im- 
moveable property, and of at least fifteen days in the case of moveable pro- 
perty, calculated from the date on which the copy of the proclamation has 
been fixed up in the Court-house of the Judge ordering the sale. 


An application made on the day of sale by the judgment-debtor, that a part only 
of his property may be sold instead of the entirety, cannot be considered such a “ consent 
as, by virtue of s. 290 of Act X. of 1877, would do away with the necessity of a proclama- 
tion for sale being issued thirty (l;i\'.s before tlie day fixed for sale. A\'bere succes.sivo ifo^d- 
ponements of tlieday of sale have been made, but the lust of tliese is made by the Court 
on its own motion, without any a]i]ilicution for ])ost|»om'menl of sale being made on the 
part of the judgment-debtor (altluniLrli siicli }i(>st|ionem(‘nt niivbt be for his benefit), a 
strict compliance with tJie rule that tliir1> (hi_\s must elapse be^^Ae(‘n the ])rocIamatiou and 
the actual day of sale is reqaisite. Ka\ tiauri rvalli 8abay r. Shall Fukeer Cliand (18 VV. 
R. 347) distinguished. B here a decree for sale of certain jirojiertj was obtained under 
Act VI 11. of 1859, and the jiroperty was sold, but an order was jiassed after the new Code 
of Procedure (Act X. of 1877) liad come into force setting aside such sale, held that an 
appeal would lie from such an order under Act X. of 1877. llnnjit Singh v. Melierhan Koer 
(I. L. R., 3 Cal. (102) followed.— liurbans Sahai i\ Bhairo Persliad Singh, 1. L. R., 5 Cal. 
259. [Feb. 19, 1879.] 


Certain immoveable property was, on the 15Ui February 1879, notified for sale under 
a decree of a Civil Court on 15tli March following, .so that only 29, instead of .30, davs 
elap.sed between the day of the sale and the notification. T’lie .sale having taken place, the 
-execution-debtor apjdied to the Deputy Commis.sionor to sot it aside upon tlio ground that 
the sale was illegal, the requi^’omeiits of Act X. of 1877, s. 290, being essential to its vali- 
dity. Upon that ground the sale was set aside as illegal by the Deputy Commissioner. On 
appeal, the Judicial Commissioner reversed this decision, on the ground that the fact of the 
sale having taken place 29 instead of 30 days after the notificalion w'as merely an irregu- 
larity, and that, as the oxeemtion-debtor had not shown that he had suffered any damage 
from the irregularity, the sale ought to he confirmed. An ap[)licntion was then made to a 
Division Bench of the High Court to set aside the order of tlie Judicial Commissioner con- 
firming the sale, upon the ground that it was manifestly erroneous; and the Division 
Bench referred the question to a Full Bench. Whether assuming the requirements of 
8. 290 to bo essential to the validity of a sale, the High Court had any power either under 
24 & 25 Vic., c. 105, s. 15, or Act X. of 1877, s. 622, as amended, to set aside the Judicial 
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Commissioner’s order? Held by the Full Bench, without answering the question refer* 
rod, that, assuming the requirenienls of s. 290 to be essential, the High Court had a rights 
under its summary powers, to set aside the sale itself, iiotw'ith.standiiig (and apart from 
the question whether it would set aside) the order of the Judicial Commissioner . — In re 
Bhekraj Koeri, I. L. B., 5 Cal. 878. [April 5, 1880. J 

If, when property has been attached in exeiuition of a decree, and prior to sale, an 
application is made for execution of another decree so that the second decree-holder may 
participate under s. 205 of the Civil Procedure Code in the assets realized, portion of the 
property attached be sold in the finst instance, then, as both decrees are entitled to parti- 
cipate rateably, if the amount realized is not sullicient to satisfy both decrees, although 
sufficient to pay off the former, a further sale may be held. As lo rojiorts of the INazir 
and the ])eons of the Court, see Obhoy Churn Seek r. Erskine (5 . Iv. Misc. 11), Sree- 

nath Thakoor v. Watson (4 W. R. Mi.se. 41), Sliibkoondan Izil r. Noor Ali (10 \Y. R 8). 
Tinder s. 200 it seems intended that the copy of the procbimation should not be “ lij.ed up 
in the Court-house” until the proclamation itself has b(;cn made under s. 274 of Ihe Civil 
Procedure Code. When properties put up for .sale in execution of a decree are subjeiit to 
any incumbrance, the ])roclamation ought to s]»ecify the a, mount of the debt outstanding. 
An omission to .specify sucii amount affords strong pnma facie ground, where a immt- 
gagee in possession is him.^elf the jiurchaser, for believing that an inadequate price has 
been obtained. — Megli Lai Pooree Mobuni Moliammed Dutt Jha, 8 C. L. R. 899. 
[Mar. 18, 1881.] 

Held that the fact of a sale of immovealile pro]>erty in execution of a decree having 
taken place before thirty days from the proclamation of sale being made on the ])roperty 
hud expired was not a material irregularity in the ]»uhlic,ation (d the sale. Moliiuit Mogli 
Lall Pooree i\ Shib Pershad Madi (1. L. R., 7 Cal. 84) dissented from. — Rahehandur Baha- 
dur w. Kumta Prasad, I. L. R., 4 All. 890. [Feb. 27, 1882 j 


An infringement of the rule contained in s. 290 of the Civil Procedure Code is an 
irregularity vitiating a sale in execution of decree, and is sometliing more than a material 
irregularity in publishing a sale to which s. 811 refers, — Bakbshi Nund Kisboro v. Malak 
Chaud, I. L. R., 7 All. 289. [Jan. 28, 1885.] 

291 . The Court may, in its discretion, adjourn any sale under this chap- 

Power to adjourn sale, than a sale by the Collector) to a apeci- 

Bed day and hour, and the officer conducting any 
such sale may, in his discretion, adjourn the sale, recording his reasons for 
such adjourn riient : Provided that when the sale is made in, or within the 
precincts of, the Court-house, no such adjournment sliall be made without 
the leave of the Court. Whenever a sale is adjourned under this section for 
a longer period than seven days, a fresh proclamation under section 289 shall 

StopimKeof xale on tender *■'« ,“'»<>«, unless the jut|oineiit-dchtor consents to 
of debt and cobIs, or on proof waive it. Every such sale shall be stopped if, be- 
of payuiorit. jg knocked down, the debt and cost 

(including the costs of the sale) are tendered to such officer, or proof is given 
to his satisfaction that tlie amount of such debt and costs has been paid into 
the Court that ordered the sale. 


The proclamation of sale required by s, 274 of the Civil Procedure Code to be made 
at some place adjiuicnt to tlie property to bo sold, and ibo fixing up of a copy of the order 
in a cou.s[)icuous part of the jmoperty, are acts which must precede the posting of the 
notices in the Court-house as required i)y s. 290. Where ibe sale-jwoceods of a portion of 
several parcels of property are sullicient to .satisfy ibe decree of a judgment-creditor who 
has attached the property, another judgment-creditor, although he has not attached the 
property, is still entitled to have tlie remainder of the property sold to satisfy his decree 
under the provisions of s. 295 of the Civil Procedure Code. Throe mauzas were attached in 
execution of decrees obtained by A arid B. Prior to the sale, C, who had also obtained a 
decree against the owner of tlic land, a])plied for leave to execute his decree in order that 
he might participate in the sale-proceeils under s. 295 of the Civil Procedure Code. Upon 
the day fixed for the sale, the JJtquity CornmiJ^sioner wa.s unable, through illness, to at- 
tend; and he post])oned the sale for tliiee days. Two ot the mauzas were sold, and 
realized more than enough to satisfy the decrees of A and IL The third was then 
sold in .vitisfaction of C’s decree. Upon an application by the judgment-debtor to 
set aside the sale on the ground of irregularity, it appeared that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for 
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the sale, but bad oiily been published on the properties to be sold five days before 
the date ; that notice of the existence of a mortgajre on the properties, but no 
further particulars, was ^iven, and the mortgapree was allowed to i)urchase ; and that 
the Deputy Commissioner had accepted the reports of the Nazir and Court-peon as 
to the proclamation of sale, and had refused to allow the judgment-debtor to give 
evidence of its iiisufllciency. Reid that the proclamation of sale on the property haviiig 
taken place only five days prior to the date of sale, and the particulars of the mortgage 
hot having been given, there had been such material irregularities in the publication as to 
entitle the judgment-debtor to give evidence of them and the other allegations made by 
him, in order to show that he had suffered material injury by reason of such irregulari- 
ties. Reid also that the Deputy Commissioner was not entitled to proceed upon the re- 
ports of the Nazir and Court-peon, but was bound to boar the evidence tendered by the 
judgment-debtor, though he was justified under s. 291 in postponing the sale as he had 
done. Held, further, that the third judgment-creditor, who had not attached the pro- 
perty, was still entitled to have the sale proceeded with, and his decree satisfied under the 
provisions of s. 295.— Mohunt Megh Lall Pooree v, Sliib Pershad l^adi, I. L. E., 7 Cal. 

84 [Mar. 18, 1881.] 

292> No oflBcer having any duty to perform in connection with any Extending to 
Offleer^f concerned in exo- under this chapter shall, either directly or in- 

cution-sales not to bid for or directly, bid for, acquire, or attempt to acquire, ’ ' 

buy property sold. interest in any property sold at such sale. 

Pleaders of parties to a suit are not debarred by s. 292 of the Code of Civil Pro- 
cedure from purchasing property sold in execution of the decree. — Alagirisami v, Eama- 
ndthan, L Lv E., 10 Mad. ill. [Sep. 17, 188G.] 

293. The deficiency of price (if any) which may happen on a re-sale Extending to 
Defaulting purchaser an* under this Code by reason of the purchaser’s de- 
Bwerable for loss by re-saio. fault, and all expenses attending such re-sale, shall fa,, n^' 

be certifiied to the Court by the officer holding the sale, to ro*salos^ 

and shall, at the instance of either the judgment-creditor or the judg- 
meiit-del)tor, be recoverable from the defaulter under the rules contained in 
this chapter for the execution of a decree for money. 

property has been sold under a decree, and the purchaser at the execution- 
sal© has made default in paying the purchase-money, the remedy of the judgment-credit Dr 
is not limited by s. 254 of Act VIII. of 1859 to a suit against the defaulting purchaser. 

He is entitled to recover the balance of his debt from his judgment-debtor, W'ho may, per- 
haps, have his remedy against the defaulting purchaser. Joobraji Singh v. Gaur Buksh 
Lai (7 Cal. W. E., Oiv. Eul., 110) dissented from. — Anandravbapuji v, Shekhbaba, 1. L. 

E., 2 Bom. 502. [April 8. 1878.J 

Where portion of the property of a judgment-debtor has been sold in execution for 
B sum sutiicient to satisfy the decree, the Court is not justified, on default being made by 
the purchaser, in directing the sale of any further portion of the debtor’s property, it 
being open either to the judgment-creditor or the judgment-debtor to apply that the ba- 
lance due upon the decree after re-sale of the portion already sold should bo realized from 
the defaiulter. — Joy Chunder Biswas v. Kali Kishore Doy Sircar, 8 C. L. E. 41. [Jan. 12, 

1881 .] 

A PURCHASE R of property at a Court-sale who fails to pay the deposit (25 per cent, 
on the purchase-m oney) directed to be paid by s. 306 of the Civil Procedure Code is a de- 
faulting purchaset w'lthin the meaning of s. 293 of that Code, and liable, as such, to make 
good any deficiency of price which may happen on a re-salo, and all expenses attending 
the same. A sale m w'liich a decree-holder himself, or some other person for him, with- 
out the permission of the Court first obtained, becomes the purchaser, is not, iapo facto^ 
void : it is a good sale unless and until set aside hy the Court under the provisions of s. 

294 of the Civil Procedure Code. — JavperbM v Haribhai, I. L. E., 6 Bom. 575. [April 4, 

1881.] 

* The provisions of s. 293, Act X. of 1877 (Civil Procedure Code), for making a de- 
faulting purchaser at a sale liable for any deficiency on a re-sale, extend to all sales, whe- 
ther of moveable or immoveable property, and also to re-sales held under ss. 297, 306, and 
308, — Eamdhaui Sahai v. Eajrani Kooer, I. L. E., 7 Cal. 337. [April 22, 1881.] 

0. P. 30. 
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At a sale in execution of a decree the property was knocked down to a bidder afc 
Es. 260. The bidder was unable to make a deposit, and the property was immediately put 
up for sale and re-sold for Its. 50. Held that the judgment-debtor had sustained such 
substantial injury as would justify the Court in setting aside the sale, notwithstanding 
that the judgment-debtor might, under s. 293 of the Civil Procedure Code, have sue d to 
recover the difference between the original bid and the price at vvhich the property wa» 
sold.— Beepen Chunder Shickdar v. Purreshnath Biswas, I. L. B., 9 Cal. 98. [June 29, 
1882.] 


Extending to 294. No holder of a decree in execution of 

Provincials, Decree-holder not to bid for which property is sold shall, without the express 

C. Courts, ^ permission of the Court, bid for or purchase the 

property. 

When a decree-holder purchases with such permission, the purchase- 

If decree-holder purchase Dioney and the amount due on the decree may, if 
amount of decree may be ho so desires, be set-off against one another, and 
taken as payment. Court executing the decree shall enter up sa- 

tisfaction of the decree in wliole or in part aecoidingly. 

When a decree-holder purcliases, by himself or through another person, 
without such permission, the Court may, if it thinks tit, on the application 
of the judgment-debtor or any other person interested in the sale, by order 
set aside the sale ; and the costs of such application and order, and any deii- 
ciency of price which may happen on the re-sale, and all expenses attending 
it, shall be paid by the decree-holder. 

The holder of a decree, in execution of which property is sold, is absolutely bound 
under Act X. of 1877, s. 294, to have express permission from the Court before he can 
purchase the property ; and whether this ol>jection is taken and pressed or otherwise, a 
sale to him is invalid, unless he has got explicit permission. The use, at a sale, of lan- 
guage by an intending bidder in disparagement of the property for the purpose of influ- 
eucing bystanders, and deterring them from bidding for the i*roperty, is a “ material irre- 
gularity,” sufficient to render the sale invalid, under s. 311 of the same Act.— Eukhiuoo 
Bullubh V. Brojonath Sircar, I. L. R., 5 Cal. 308. [April 1, 1879.] 

A PUECHASE by tho son of a decree-holder, undivided in interest from his father, is a 
purchase by the decree-holder within the meaning of s. 294 of Jet X, of 1877 as it stood 
previously to its amendment by Act XII. of 1879, and is ub.solutely void, if the purchase 
were made with funds which were the joint property of the lather and son. In the ab- 
sence of evidence to the contrary, the legal presumption would be that the funds were joint 
property.— Narayan JJeshpaude v. Anaji Deshpaude, 1. L. It., 5 Bum. 130. [July 12, 
1880.] 

The holder of a decree for unascertained mesne-profits, who has applied to the Court 
to ascertain the amount thereof, and to attach immoveable property under s, 255 of the 
Code of Civil Procedure, comes within the purview of s. 205, and is entitled to share rate- 
ably with the attaching creditor in the assets realized. S. 294 must be read with s. 295, 
and to give effect to both sections the receipt to be given by the decree-holder, who has 
obtained leave to bid from the Court, and has purchased tlie property sold, can only ho 
accepted for so much of the judgnjent-debt us the assets applicable to its discharge may 
suffice to satisfy. — Vi'raragava Ayyaiigar v. Varada Ayyaugar, I. L. E., 6 Mud. 123. 
[Feb. 10, 1882.] 

Where there are competing decree-holders, who have applied for execution of their 
decree.s, s. 294 of the Civil Procedure Code (A(;t X. of 1877) must be taken as subject to 
the provisions of s. 295, so that the decree-holder who has been permitted under the for- 
mer section to purchase the pro])erty in execution of his own decree must share the pro- 
ceeds of the sale rateably with such coujpeting decree-holders, and will not he allowed to 
set-off the purchase-money agjuiist the amount due to him on his decree.— Shriuivas v, 
Eadhabai, I. L, R,, 6 Bom. 570. [Mar. 30, 1882.] 

A OBTAINED a money-decree against B and others jointly for Es. 112, and, in consi- 
deration of a payment of Ks, 25 made by B, agreed to release B from all liability under 
the decree. This })ayment was not certilied to the Court, and A afterwards, in execution 
of the decree, had certain immoveable property belonging to B put up for sale, and thia 
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property he purchased himself. Held that a suit would lie by B to set aside the sale and 
to recover the property from A. — Ishaii Chunder Bandopadhya d. Indronarain Gossami, 
I. L. li., 9 Cal. 788. [Feb. 26, 1883.] 

A MORTGAGEE having obtained a decree, declaring his lien on certain property, put up 
for sale, in execution of this decree, the mortgaged property. The decree-holder aske(' 
for, but was refused, leave to bid at the sale, but, notwithstanding such refusal, purchased 
the property in the name ol a third person. Posses.sion under the sale was opposed, and 
the decree-holder as purchaser brought a suit for possession of the property. The defend- 
ants contended that inasmuch as the plaintiff (decree-holder) had been refused leave to 
bid at the sale, his purchase could not be enforced. Held that the plaintiff had been guilty 
of an abuse of the process of the Court in bidding at the sale and buying the property 
benami, and that the sale, therefore, ought not to be enforced. — Mahomed Gazoe Chow- 
dhry v. Bam Loll Sen, I. L. B., 10 Cal. 757. [May IG, 1884.J 

In 1879, I) obtained a decree against S. S gave security for the satisfaction of the 
decree, whereupon D agreed not to take proceedings in execution. In breach of this agree- 
ment J) in the same year applied for execution, and sold certain immoveable property 
belonging to S, of which K became the purchaser. K did not apply for possession until 
1883, in wdiich year he applied for and obtained possession of the property. 8 alleged 
that he then for the first time became aw'are of the sale, and that by the fraud of I) and 
K he had been kept in ignorance of the execution-proceedings taken by 1) in breach of 
the above-mentioned agreement, and within thirty days after K obtained possession, he 
(8) applied for a reversal of the orders which had been passed in the aforesaid fraudulent 
proceedings. The Subordinate Judge held that the api)Ucation was barred by art. IGG of 
sch. 2 of the Limitation Act (XV. of 1877), and referred the a]>plicant to a separate suit 
to set aside the sale. On a 7 )plication to the Uigh Court, held that a separate suit 
would not lie, and that the relief sought b\ 8 <‘ould only !)e obtained, at all evonis as 
against 1), by an a])plication under s. 214 of the Civil J’rocedure Code (Act XIV. of 1882). 
Held also tliat art. IGG of ^^‘h. 2 of the Limitation Acd' (XV. of 1877) did not apply. 
That article, as amended by s. 108 of Act XJ I. of 1879, only applies to applications made 
under s. 311 or s. 291 of the Civil Procedure Code .'locking to set aside a sale on the ground 
of a material irrc^fnlarity in publishing or condmding the sjile. or on the ground that the 
decree-holder has purchased without the }>ermission of the Court. — Sakliaram Govind 
Kale V. Daniodar Akharam Gujar, I. L. B., 9 Bum. 4G8. [April 29, 1885.] 

Under the terms of s. 294 of the Civil Procedure Code, it is di.scretionary with the 
Court to sot aside an execution-sale at which the decree-holder has bid and ])urchased with- 
out first obtaining picrmission from the Court .so to do ; and in dealing with .such a case, 
the Courts, although considering the matter as an irregularity in the conduct of the sale, 
will not interfere with tlie sale, nnle.ss it can be shown that the judgment-debtor has suffered 
some substantial injury arising from such irregularity. — Mathura l)as v. Nathuni Lall Mata, 
I. L. JC, 11 Cal. 731.* [June 3, 1885.] 

In execution of a decree against M the plaintiff attached and advertized for sale cer- 
tain proj)orty in manza A. At that time there w'ere pending procecding.s in execution of 
two other decrees obtained against M by the first and second defendants respectively. 
Those two decrees wore obtained on a bond executed by M, by which an eight-anna share 
of mauza A was hypotbocuted as collateral security ; and in execution of those decrees 
the defendents brought to sale, and themselves purchased, not an eight-anna share only, 
but the wd)olc of mauza A, and were allowed by the Court to set-off the purchase-money 
against the amounts due to them under their decrees. At the same time the plaintiff ^s 
execution-case was struck off on 30th June 1880. In a suit brought by the plaintiff un- 
der s. 295 of the Civil Procedure Code for his share of the sale-proceeds of mauza A, in 
wdiich the plaintiff alleged fraud on the part of the defendants in .selling the wdiole mauza 
under their decrees, of which he only became aware in July 1882, from which time he 
dnied his cause of action, the defendants denied the fraud, and contended that the suit 
should have been brought w ithin a year of the order of the 30tb June 1880 ; that a set- 
off leaving been allowed to the defendants, the ])lainliff was not entitled to any rateable 
disti ilmtiou ; and that, if any rateable distribution w ere allowed, they were entitled to have 
an alluwane.e made in respect of a mortgage wdiie-h the plaintiff held in a two annas share 
of mauza A, w'hieh the}^ had paid off subsequently to tlm transactions now in question. 
Held that the existence of the order of the 30th June 18 SO was not inconsistent with the 
plaintiff\s right, and the suit was therefore not barred as not having been brought within 
one year of that order. Held also that the fact of the set-off being allow'cd in exercise 
of the power given in s. 294 of the Code, instead of actual payment into Court, did not 
alter the substantial nature of the transaction, so as to render the purchase-money less 
applicable to the satisfaction of the debts of other attaching creditors, Held^ further. 
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tjiat the defendants were not entitled to deduct the sum paid by them to clear off the 
plaintiff’s mortgage, from the amount of the purchase-money, before the Court oould de- 
termine the amount rateably distributable among tho parties oonoerned. Whether 

they were even entitled to reckon the amount so paid as one of the claims in respect of 
which, with others, a rateable distribution should be made ? — Taponidi Uordanund Bharati 
V, Mathura Ball Bhagat, I. L. B,, 12 Cal. 499, [Deo. 22, 1885.] 

No appeal lies from au order passed under 8. 294 of the Civil Procedure Code refusing 
permission to a decree-holder to bid at a sale in execution of his decree.— Jodoouath Mun- 
dul V. Brojo Mohun Ghose, I. L. R., 13 Cal. 174. [May 20, 188G,] 

296, Whenever assets are realized by sale^ otherwise in execution of a 

Proceeds of exocution-sale decree, and more persons than one have, prior to 
to be divided ratoably among the realization, applied to the Court by which such 
decree-holders. assets are held for execution of decrees for money 

against the same judgment-debtor, and have not obtained satisfaction thereof, 
the assets, after deducting the coats of the realization, shall be divided rate- 
ably among all such persons ; 

Provided as follows : — 

{a) when any property is sold subject to a mortgage or charge, the mort- 
Proviso vyhere property is incumbrancer shall not as such be entitled 

8old subject to mortgage. to share in any surplus arising from such sale : 

(b) when any property is liable to be sold in execution of a decree ia 
subject to a mortgage or charge, the Court may, with the assent of the mort- 
gagee or incumbrancer, order that the property be sold free from the mort- 
gage or charge, giving to the mortgagee or incumbrancer the same right 
against the proceeds of the sale as he had against the property sold : 

(c) when immoveable property is sold in execution of a decree ordering 

its sale for the discharge of an incumbrance there- 
on, the proceeds of sale shall be applied — 

first, in defraying the expenses of the sale ; 

secondly, in discliarging the interest and principal-money due on the 
incumbrance ; 

thirdly, in discharging the interest and principal-moneys due on subse- 
quent incumbrances (if any) ; and 

fourthly, rateably among tho holders of decrees for money against the 
judgment-debtor, who have, prior to the sale of the said property, applied to 
the Court which made the decree ordering such sale for execution of such 
decrees, and have not obtained satisfaction therex)f. 

If all or any of such assets be paid to a person not entitled to receive 
the same, any person so entitled may sue such person to compel him to re- 
fund the asset. s. 

Nothing in thi.s section affects any right of the Government, 

The fact that a moiiey-decrco has been obtained on a bond by which property haa 
teen mortgaged does not destroy the lieu on that property. It is open to a plaintiff to 
establish his right on the bond, as well as on the decree. The purport of ss. 270 and 27l 
of Act VIII. of 1859 (with which .s. 295 of Act X. of 1877 corresponds) is not to alter or 
limit the rights of parties arising out of a contract, but simply to determine questions 
between rival decree-holders standing on tho same footing, and in respeot of whom there 
is no rule for otherwise determining the mode in which proceeds of property sold in exe- 
cution shall bo distributed.— Hasoon Arra Begum v. Jawadoon-nissa Sataoda Khandan,, 
I. L. R., 4 Cal. 29. [April 5, 1878.] 

A JUDGMENT-OEEDITOR in execution of his decree attached certain property belong-* 
ing to his judgment-debtor while Act VIII. of 1859 was in force. This pro])erty waa 
ultimately sold on the 9th January 1879, i.e,, after Act X. of 1877 came into operation. 
Two days before the sale, another judgment-creditor applied to have his decree satisfied 
the same property by a rateable distributiou of tho proceeds which lau^ht be 
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SeH that the prior attaching creditor, by his attachment under Act VIII. of 1859, ac- 
quired, under s. 270 of that Act, a right to have his decree first satisfied in full, ana that 
he was not deprived of this right by the change in the law introduced by Act X. of 1877, 
s. 295. — Ntondas v. Bai Manohha, I. L. E, 3 Bom. 217. [April 8, 1879.] 

Hkld that ss. 26G and 295 must be read together, and that an ordinary judgment- 
creditor is not entitled, under s. 295, to a rateable proportion of the assets realized by the 
sale of such house or building, under a decree obtained by another creditor for rent due 
to him in respect of the said house or building. — Maniklal Venilal v. Lakha and Mansaing, 

I, L. R., 4 Bom. 429. [Feb. 17, 1880.] 

One Maniklal obtained a decree against L and M for rent due from them, and, in execu- 
tion thereof, applied for the attachment and sale of two houses, with their compounds and 
the grounds underneath them (in respect of which propert}" the said rent had fallen due), 
belonging respectively, one to each of his judgment-debtors. The properties were, ac- 
cordingly, sold on 23rd July 1879, and the sale-proceeds handed over to Maniklal. In 
the meantime, on the 18th February 1879, 1), a judgment-creditor of M under a money- 
decree, applied for the attachment and sale of the same Immoveable property (excepting 
the houses) of his judgment-debtor, which had been previously attached under ManiklaFs 
decree for rent. On the realization of the sale-proceeds, I) applied, under Act X. of 1877, 

B. 295, for a rateable proportion of the assets realized by the sale of M"s property in exe- 
cution of Mauiklal’s decree. Held that D was not entitled to such rateable proportion of 
the assets, — Maniklal Venilal v. Lakha and Mausing, I. L. R., 4 Bom. 429. [Fob. 17, 1880.] 

Certain moveable property was attached in execution of decrees of the Small Cause 
Court at Ahmedabad. After the atta(^hmcnt, but before the sale of the attached property, 
other creditors of the same judgment-debtor obtained decrees against him in the Court of 
the Subordinate Judge at the same place, and applied to it for the attachment of the same 
property in execution of their decrees. The Subordinate Judge, accordingly, attached it 
by prohibitory orders issued to the J udge of the Small Cause Court. After the sale, the 
holders of the decrees obtained in the Subordinate Judge’s Courts claimed a rateable share 
In the assets realized by the Small Cause Court, under Act X. of 1877, s. 295. Held that 
they were not entitled to any share in the assets until atfer satisfaction of the decrees of 
the Small Cause Court, — Jetha Madhavaji Najorali Abhrahimji, I. L. R., 4 Bom. 472. 
[Mar. 23, 1880.] 

An attaching creditor has not, as such, any right to redeem a mortgage subsisting ^ 
prior to his attachment. — Soobhul Chuder Paul v, Nitye Churn Bysaok, I. L. R., C Cal. 
663, [Aug. 21, 1880.] 

Tub salary of a karkiin, who was employed in the Second-class Subordinate Judge’s 
Court of Auklesvar, was attached, in execution of a decree of the First-class Subordinate 
Judge’s Court of Surat, by an order issued by the Surat Court, directing the Anklosvar 
Court to stop and remit, every month, a moiety of the said karkun’s salary to itself (the 
Surat Court) until satisfaction of tho decree. While the decree of the Surat Court was 
thus in course of execution, another judgment-creditor of the karkun, who had obtained a 
dofjrce in the Auklesvar Court, applied to it for a rateable distribution of the moiety 
between himself and tho Surat decree-holder, under s. 295 of the Civil Procedure Code, 
Act X. of 1877. Held that the ap])licatiou was not sustainable, inasmuch as the decree of 
the Surat Court was being executed by itself, and not by tho Auklesvar Court, to which 
the order of the attachment was sent us tho head of a department, or as “ the oflic^er whose 
duty it was to disburse tho salary,” and not us the Court executing the decree of another 
Court. Jetha Madliavji ii. Najerali Abrahirnji (I. L. R., 4 Bom. 472) follow^ed. — Krishna- 
ehankar ?>. Chandrashaukar, I. L. R., 5 Bom. 108. [Nov. 23, 1880.] 

The proclamation of sale required by s. 274 of the Civil Procedure Code to be made 
at some place adjacent to tho property to bo sold, and the fixing up of a copy of the order 
in a conspicuous part of tho property, are acts which must precede the posting of the notices 
in the Court-house as required by s. 290. Where the sale-proceeds of a portion of several 
parcels of jiroporty are sufficient to satisfy the decree of a judgment-creditor w’ho has at- 
ta(5hed the property, another judgment-oreditor, although he has not attached the pro- 
perty, is still entitled to have tho remainder of the property sold to satisfy his decree under 
the provisions of s. 295 of the Civil Procjedure Code. Three mauzas were attached in exe- 
cution of decrees obtained by A and B. Prior to the sale, C, wffio ha4 also obtained a 
decree against the owner of the laud, applied for leave to execute his decree, in order that 
he might participate in the sale-proceeds under s, 295 of the Civil Procedure Code. Upon 
day fixed for the sale, tho Deputy Commissioner was unable, through illness, to attend ; 
’and he postponed the sale for three days. Two of tho mauzas were sold, and realized more 
than enough to satisfy the decrees of A and B, The third was then sold in satisfaction of 
C’s decroo. Upou an applioation by the judgment-debtor to set aside the sale on the 
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ground of irregularity, it appeared that notice of the sale had been posted in the Court- 
house more than thirty days before the date fixed for the sale, but had only been published 
on the properties to be sold five days before that date ; that notice of the existence of a 
mortgage on the properties, but no further particulars, was given, and the mortgagee woa 
allowed to purchase ; and that the Deputy Commissioner had accepted the reports of the- 
Ts'azir and Court-peon as to the jiroclamation of sale, and had refused to allow the judg- 
ment-debtor to give evidence of its iusuHicienc 3 ^ Held that the proclamation of sale on 
the property having taken place only five da 3 's prior to the date of sale, and the particulars- 
of the mortgage not having been given, there had been sucli material irregularities in tho 
publication as to entitle the judgment-debtor to give evidence of them and the other 
allegations made by him in order to show that he had suffered material injury b}’’ reason 
of such irregularities. Held also that the Deputy Commissioner was not entitled to proceed 
upon the reports of the Nazir and Court-peon, hut was bound to hear the evidence tendered 
by the judgment-debtor, though he was justified, under s. 291, in postponing the sale as 
t he lias done. Held, further, that the third judgment-creditor, who had not attached the 
property, was still entitled to have the sale proceeded with, and his de(;ree satisfied under 
the jirovisions of s. 295. — Moliunt Megh Lall Pooree v. Sliib Pershad Madi, 1. L. 11.^ 
1 Cal 34. [Mar. 18, 1881.] 

Application was made for execution of a decree for money against P, and also for 
execution of a decree against P and another person jointly and severally. Certain im- 
moveable property belonging to R was sold in execution of the first di^crec, tlie assets 
•winch were realized b 3 ^ sn<‘h sale being sufficient to satisf 3 ^ tho amounts of both decree. 
Buell property was then sold a second time in execution of the second decree. Held^ 
under these circumstances, that the second sale should be set aside, not being allowed with 
reference to the provi^^ions of s. 295 of Act X. of 1877. — Rati Ram v. CUirauji Dai, 1. L. 
K,, 3 All. 579. [Mar. 2G, 1881.] 

The Judge of a Court of Small Causes sitting in the exercise of his powers as such,, 
and in the exercise of his powers as a Subordinate Judge, is not one and the same Court, 
hut two different Courts. Held, therefore, that the holder of a decree made by the Judge^ 
of a Small Cause Court in the ca])acity of Subordinate Judge, who had applied to such 
Judge acting in that capacity for execution of liis decree, was not thereby entitled to* 
share rateably, under s. 225 of Act X. of 1877, in assets subsequently realized by sale in 
execution of a decree made by sucli Judge in the (aqiacity of Judge of such Small Cause- 
Court. — Himalaya Bank r. Hurst, 1. L. R., 3 All. 710. [April 22, 1881.] 

In execution of a do(;rce of a Munsif’s Court, the xdairitiff attached certain moneys, 
the pro(;eods ot decrees which her judgment-debtor had obtained against third parties, then, 
lying in a Small Cause Court to her credit, and subsequently obtained an order ftom the 
Munsif directing the same to bo paid to her in satisfaction of her decree, which order "W'as 
duly communicated to the Small Cause Court Judge. Subsequently, the defendant, who 
held another decree against the same judgment-debtor, attached tho same sale-proceeds. 
The Small Cause Court Judge then proceeded, under s. 272 of the Civil Procedure Code, 
to enquire whether the jdaiutilf was entitled to any priority over the second atta(‘hmg 
creditor, and, having decided that question in the negative, divided the sale-proceeds 
rateably betw'een them. In a suit brought by the plaintiff, under the above circumstances, 
to recover from the defendant the portion of tlie sale-proceeds so paid to him, held that 
s. 295 of the Civil Procedure Code had no application, inasmuch as the plaintiff had not 
applied to the Small Cause Court Judge to execute her decree, and it had never been 
tnin‘^ferred to the Court for execution ; and that the proviso in s. 272 is merely intended 
to mean that any qiie.stion of title or priority is to be detormined by the Court in which 
or in whose custody the property is, and not by the Court which made the order of attach- 
ment. Held also that, previous to the order by the Munsif directing the payment to be 
made to the plaintiff, the Small Cause Court Judge would have had jurisdiction to deal 
■with tho question he had tried ; hut as tliat order was made prior to the attachment by 
the defendant, the judgment-debtor had no interest in the money which could be so at- 
taclied, the effect of that order being to vest tho property in the money in the plaintiff, 
and to take it out of tlie dispo.sal of the Small ('ause Court Judge, and consequently tlm 
order for distribution was wrong, and the }»laintiff was entitled to the decree she sought. 
Quaere . — Whether an order made b 3 " a Court under s. 272 was intended b 3 ' the Legislature 
to be a final order ? — Gopeo Nath Acharje v. Achoha Biboe, 1. L. R., 7 Cal. 553. [July 
5, 1881.] 

Moneys paid into Court by sale or otherwise in execution of a decree are assets from 
^the moment of their payment into Court, and arc available, under s. 295 of tlie Code of 
; Civil Procedure (Act X. of 1877), for rateable distribution only amongst decree-holders 
! who have applied for execution prior to that time. — Vishvanath Mahesb Var v, VirchAiid 
I Panachand, 1. L. R., (j Bom. 16, [Oct. 3, 1881.] 



Sec. 295.] 


EXECUTION OF DECREES. 


239 


An application for execution must not only have been made before the assets c.ime 
into the hands of the Court, but must also be on the file, and undisposed of, to entitle a 
decree-holder under s. 295 of the Code of Civil Procedure to share rateably in the assets 
realized by another decree-holder in execution of his decree aj^^ainst the same judj 2 ;ment- 
debtor. Where a rateable distribution was ordered among decree-holders whose applica- 
tions had been struck off the tile prior to realization of assets, held that it was open to the 
party injured to apply to the High Court under s. G22 to reverse the order. — Tiruchittam- 
hala Chetti v. Seshayyangar, I. L. It., 4 Mad. 383. [Nov. 25, 1881.] 


Monet paid by a judgment-debtor under arrest, in satisfaction of the decree against 
him, are not assets realized by sale or otherwi.se, urtder s. 295 of the Civil Procedure Code 
(Act X. of 1877). S. 295 of the Civil Procedure Code (Act X. of 1877) must be read a.<i 
if the words “ from the property of the judgment-debtor’’ were inserted after the word 
“realized ” — Purshotamdass Tribhovandas v. Mahanant Surajbhurathi Haribharathi, and 
Trikamlal Mancharmn o. Mahanant Surajbharthi, 1. L. 11., G Bom. 588. [July 2, 1882.] 


Where property attached in execution of a decree of a Munsif’s Court is, or becomes, 
subject to an attachment issued from a subordinate Judge’s Court, the holder of the 
decree in the Munsifs Gourt, in order to share rateably in the assets under s. 295 of the 
Code of Civil Procedure, must apply to the District Court to transfer his application to the 
Subordinate Court. — Gopeenath Achsrjo v. Aclndia Bibee (1. L. B., 7 Cal. 553) and Jetha 
Madhavji v, Najerali Abhrahimji (I. L. B., 4 Bom. 472) aj)provod.— Muttalagiri v. 
Muttayyar, G Mad. 357. [April 2G, 1883.] 

On the 22nd March 1 878, the first mortgagee of certain property obtained a decree 
enforcing his mortgage. On the 25th March 1878, the second mortgagee obtained a 
decree enforcing his mortgage. Both decrees were made by the same Court. On the 
20th June 1878, the property was put up for sale in execution of the second mortgagee’s 
decree. The first mortgagee subsequently brought a suit for a re-sale of the property in 
satisfaction of his decree. Held that this was the only course open to him, and he could 
not have enforced satisfaction of his decree in accordance with the provisions of s. 295 of 
the Civil Procedure Code, inasmuch as the provisions of the first and second provisoes to! 
that section refer only to sales in execution of simple money-decrees, whereas the property 
in question had been sold in execution of a decree ordering its sale, aud the provisions of 
the third proviso relate to subsequent aud not prior incumbrances.— Jagat Narain Bai v. 
Dhundhey Bui, I. L. B., 5 All, 5GG. [May 25, 1883.] 

Where property belonging to A has been attached under a decree, and other decree^ 
holders than the attaching creditor have applied before realization of a.sset8 to participate 
in the sale-proceeds, aud amongst them a creditor who has obtained a decree against A 
and B, such latter creditor is entitled, under s. 295, to share in the proceeds of the sale , 
of A’s property.— Sumbhoo Nath Fodder v. Lucky uath Dey, I. L. B., 9 Cal. 920. li 
[June 5, 1883.] 

Where two mortgagees, in execution of their several decrees, attached the same 
property, of which a moiety, without further specifi(‘ation, was respectively mortgaged to 
oaoh of them, and subsequent to the attachments the properly was sold in execution of 
one of the decrees, held that, notwitlist anding the whole interest of tlie mortgagor was 
intended to be sold, the purchaser took one of the moieties subject to the lien of the un- 
fiatisfied mortgagee, and that omission or neglect on the part of the Court executing the 
decree to give specific direction as provided by cl. h of s. 295 of the Civil Procedure Code 
did not prejudice the rights of the unsatisfied mortgagee or discharge his encumbrance.— 
Janoky BuUubh Sen i\ Johiruddin Mahomed Abu Ali Sober Chowdhry, I. L. B., 10 Cal. 
m. [Peb. 26, 1884.] 

The words “ decree-holders,” or “ persons holding decrees for money against the 
same judgment-debtor,” in s. 295 of the Code of Civil Procedure, signify bondjide decree- 
holders. A Court is bound, in cases falling within this section, to satisfy itself whether 
the claimants are bondjide decree-holders within the meaning of the section, and whore 
it is unable to satisfy itself as to the bona fidea of the claim, the Court should exclude 
Buch claimant from the distribution of tussets .— re Sunder Dass, I. L. B., 11 Cal. 42. 
[Sep. 8, 1884.] 

Certain moveable property was at first attached in execution of a money-decree 
passed by a Subordinate Judge in his Small Cause jurisdiction, of which a part was after- 
wards sold. In execution of a money-decree passed by the same Subordinate Judge in 
his ordinary jurisdiction the remaining property was attached and sold. Prior to the 
date of this sale the applicant applied for execution of a money-decree passed in his favour 
by the same Subordinate Judge in his Small Cause jurisdiction, and prayed for rateable 
distribution of the proceeds along with other decree-holders. Held that the application 
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must be allowed. Although a Subordinate Judge, invested under Act XIV. of 1869, s. 
28, with Small Cause powers, acquires the jurisdiction of two Courts, he does not becjome 
the Judge of two Courts, but remains the Judge of a Subordinate Court.— Malhari v, 
Naro Krishna, I. L. K., 9 Bom. 17 J. [Nov. 28, 1884.] 

The plaintiff, having obtained a money-decree against H and others in a suit in the 
Subordinate Judge’s Court at Dhulia, applied for execution by nttacliment and sale of 
their immoveable property. That property was accordingly sold, but before the realization 
of the assets the defendant, who also had obtained a money-decree against the same judg-* 
ment-dobtors in the same Court in its 8mall Cause jurisdiction, apj)lied for the execution 
of his decree by attachment and sale of the immoveable property, which had already been 
attached at the instance of the plaintiff. The Court, under s. 295 of the Civil Procedure 
Code (Act XIV. of 1882), rateably distributed the proceeds of the sale botwocu the 
plaintiff and the defendant. The plaintiff now brought this suit in the Small Cause 
jurisdiction of the Subordinate Judge’s Court at Bliulia to recover from the defendant 
the amount paid to him, alleging that it had been illegally paid, as the procedure laid 
down in s. 223 of the Code had not been followed. Ueld that a Subordinate Judge 
invested with Small Cause Court powers has generally to follow' the procedure prescribed 
in the Code of Civil Procedure. This governs his proceedings both in trial and execution, 
whether the suit is a Small Cause or not. If the two jurisdictions assigned to the Subor- 
dinate Judge’s Court and to the Subordinate Judge personally are locally co-exteusive, 
there is no distinction of sides or branches. But where, as in some .cases, the ordinary 
jurisdiction is wider locally than the Small Cause jurisdiction, the Court is, in that part 
of its territory which lies outside the Small Cause Court jurisdiction, to be regarded as 
a separate Court, so far, that a decree in a Small Cause should not generally be executed on 
property beyond the Small Cause jurisdiction without a transfer, i. e. a dealing with the 
execution as in a suit tried in the usual way, for reasons to be recorded in writing. As 
all is done by the same Judge, a suggestion and an order recorded in the case are sufficient 
without a formal transmissiou as to a distant Court.— JDharamdas Santidas v. Vaman 
Goviud, I. L. R., 9 Bom. 237. [Dec. 23, 1884.] 

A jtiDGMENT-DEBTOfi, whose property had been attached in execution of a money-de- 
cree, sold the property, and out of the price paid into Court the amount of the decree, and 
prayed that the attachment might be removed. While the attachment was subsisting, and 
prior to the sale, the holders of other money -decrees against the same judgment-debtor pre- 
ferred applications, purporting to be made under s. 295 of the Civil Procedure Code, and 
praying that the proceeds of the sale of the property might be rateably divided between 
themselvo.s and the attaching creditors. Tlie Court refused to remove the attachment un- 
til these creditors had been paid. It was found that the sale by the judgment-debtor was 
a bond fide transaction, entered into for valuable consideration. Held that, inasmuch as 
no order for attachment of the property was passed in favour of tlie decree-holders in man- 
ner provided by s. 274 of the Civil Procedure Code, their claims were not entitled to the 
protection conferred by s. 276 against private alienations of property under attachment ; 
that these claims were not enforceable under the attachment whieli w'a.s made ; that the 
sale by the judgment-debtor was valid; and that execution of the decrees could not take 
place. Per Malimood, J. — That s. 276 of the Civil Procedure Code, being a restriction of 
private rights of alienation, should be strictly construed ; that before property can be sub- 
jected to .such re.strictiou, there must be a perfected attaclinient ; that tlie orders passed 
under s. 295 did not amount to such atiaclmiont ; and that, even assuming them to amount 
uO such attachment, they not having been duly intimated and notified could not make the 
prohibition of s. 276 applicable to the case. Mahadeo Dubey v. Bhola Nath Bichit (I. L. 
K.., 5 All. 86), Anand Lull Bass v. Jullodhur Shaw (14 Moore’s I, A. 543), Rameswar Singh 
!?. Ramtanu Ghoso (4 B. L. R., A. C., 24), Indro Chunder Baboo v. Bunlop (10 W. R. 
J64), Gobind Singh v. Zalim Singh (I. L. R., 6 All. 33), and Gumani v. Hardwar Pandey 
'1. L. R., 3 All. 698), referred to. Also^cr Mahmood, J.— While s. 295 of the Code gives 
i special right to judgment-creditors as distinguished from simple creditors, it is an esseu- 
lial condition precedent to the exercise of that right that there should be a sale in exeeu- 
lion, and that its result should ap]>ear in a.ssets realized by the sale, and therefore, until 
the sale takes place, no such right can be enforced. Bishen Chunder Surma Chowdhry v. 
'Mun Mohiuee Babee (8 W. R. 501) referred to.— GangaBm v, Khushali, 1. L. R., 7 All. 
702. [Peb. 23, 1885.] 

S AND L held mortgage-bonds executed in their favour by the same person. S’s bond 
was dated the IGth June 1882, and was registered, the registration being compulsory, 
L’s bond was of prior date, the 30th Becember 1880, and was not registered, the registra- 
tion being optional. Both instituted suits on their bonds against the obligor, and obtaifled 
decrees for sale of the property, the decrees being passed on the same day. The property 
was attached in execution of both decrees on the 14th August 1882. The salo-proceed)i 
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were divided by the Court exeoutiiitj the decrees oquailv between the parties by an order 
dated the 1st May 1883, notwithstanding^ that S claimed the whole on the ground that 
he was an incumbrancer under a decree passed on a reiristered instrument, and therefore 
entitled to priority. S, beinir dissatisfied with this order, brouf^ht a suit to recover from 
L the moiety of the sale-proceeds paid to him. Held that the suit beim]^ one to compel 
the defendant to refund assets of an execution-sale which he w’as not entitled to receive, 
■and to set aside the order of the Court executing: the decree, which directed the payment 
of the assets to him, was expressly allowed to b(* brought under the provisions of the 
penultimate parag:raph of s. 295 of the Civil Procedure Code, and could not be reg:arded 
as a suit of the nature coi^nizable in a Court of Small Causes. HrM also that the reijis- 
l;erod bond of the plaintiff took effccd us regrards the property comprised in it agrainst the 
defendant's unregistered bond under s. 50 of the ReLTistration Act (III. of 1877), which 
grave priority to the incumbrance created by tbe former bond over the incmnibrance creat- 
ed by the latter, and this priority was not afT^^ctcd bv the subsequent decrees obtained on 
Ihe bonds, whi(di only fer^^ve effeet to tbe respective rigrhts under the bond. Tlie meaning: 
of s. 295 of the Civil Pro(^edure Code is that when immoveable property is sold in execu- 
tion of decrees ordering: its sale for tbe discbarire of incumbrances, the sale-proceeds are to 
he applied in satisfaction of incumbrances according: to their priority. — Shahi Ram «. 
6hib Lai, I. L. R., 7 All. 378. fFeb. 24, 1885.] 

The cause of action g:iven by the last para, but one of s 295 of the Civil Procedure 
Oodo does npt arise until the money lias been actually paid over to the person who is 
allegmd not to be entitled to receive tbe same, and a suit broug-ht by a person claiming: 
to be entitled to be paid a share of .sale-proceeds under that section, and to recover the 
same from another To whom such sale-proceeds have been ordered t>o be paid, if broug:ht 
before tlioy have been aetiially paid to such oilier person, is premature, and should be 
dismissed. Every decree, by virtue of which money is payable, is, to that extent, a 
‘^decree for money” within tbe meaning: of that term as used in s. 205, even thoug:h 
other relief mav be g:rnnted by the decree ; and the holder of such decree is entitled to 
olaim rateable distribution of sale-proceeds with holders of decrees for money only under 
that section. There is notliin^X in s. 295 wbii'h takes away the rig:bt from a mortg:ag:ee 
who has obtained a decree upon bis mortg:ag:e to proceed ag:ainst tbe property of his 
mortig:ag:or otln^r than that suliiect to his uiortg:agTe. Thus, the holder of a mortg:ag:e 
xlec-ree, which directs that the amount be realized from the mortg:ag:ed property, and from 
the mortirag’or personally, is entitled to claim rateable distribution under that section, 
and is not., in the first instance, bound to proceed ag^ainst his raortgragce-security, and ex- 
haust that. A raort y:ag:ee who has obtained a de«Toe on bis mortiTag:e is not restricted to 
proce(‘ding's in the first instance agrainst his mort ixagTe-security before proceeding: against 
other pro]>erty of his mortgaijor, but when be sells any portion of the property, the sub- 
ject of lii^ mortgciLTo, and purchases it himself, he is bound, before he can proceed further 
airainst tbe mortiragror, or claim rateable di.'^tribut ion under s 295, to prove that there is 
still a balance due to him. and that the property sold and purchased by him realized a fair 
amount, tbe mere fact, of the proper! v having: been sold at auction not being alone sufficient 
to prove it*! value, and tliiM ougdit to be en<j aired into most carefully by the Court to which 
an application is made to further execute the decree, or to share rateably under s. 295. — 
Hart r. Tara Prasaniia Mukherji, I L. R , 11 Cal. 718. [June 12, 1885.] 

Al/rnoudU there i*! no express ^n’ovisioii in the Code laving down that a decree hol ler 
may take out of Court the ]iroceeds of an execution-sale before the date on wbicli the 
sale is eonfirmed, yet s ,315 of the Code imidies that this may be done. The Court, 
however, under sjiecial eircumstan<*es, may refuse to pay over to the decree-liolder the 
purchase-money until the sale is confirmed, but in such case it should provide for due 
payment <.f interest, on tbe monev detained. Held that under tbe special circumstances 
of this case tbe decree-holder was not entitled to receive interest from his judgmeiit- 
rdebtor from tbe date of the sale to the d:ite on which the sale was confirmed. — Jogendro 
Nath Sircar v. Gobiud (ffiiinder Addi, 1. L. R., 12 Cal. 252. [July 11, 1885.] 

The interest of a tenant in certain land having boon attached by bis creditor in exe- 
cution of a decree for money, the landlord attached the same land for arrears of rent 
brought it to sale, and purchased it under tbe pro\i'!ions of tbe Rent Recovery Act. 
The creditor subsequently purchased tbe interest of the tenant, which was sold in exe- 
cution of his decree. In a suit hv the landlord to have the sale to the creditor declared 

;iiivalid^ held that the landlord's purchase was subject to the creditor’s attachment. 

Subr?imauya v. Rajardra, I. L. R., 8 Mad. 573. [July 30, 1885.] 

Certain land was mortgaged to A with possession to secure the repayment of a loan 
. 2,CK)0 ^md iijiterest. It stipulated in the deed that the interest on the debt 

Q. P. 31- 
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should be paid out of the profits, and the balance paid to the mortgagors. By an agree- 
ment subsequently made, it was arranged that the mortgagors should remain in possession 
and pay rent to A. A obtained a decree for Us. 2,000 and arrears of rent and costs, and 
for the sale of the land in satisfaction of the amount decreed. The land was sold for Us. 
2,8r>5 in March 1881. In May 1881 B, a puisne mortgagee, ajiplied to the Court for ]>ay- 
ment to him of lls. 500 of this sum, alleging that A was entitled only to Us. 2,000 and 
Ks. 280 costs, but not to arrears of rent, in preference to his claim as vsecoud mortgagee. 
The claim of B was rejected on the 27th May 1881, and the whole amount paid out to A. 
In Fehrnary 1882 B (v\ho had tiled a suit on the 23rd Alarch 1881 ) obtained a decree upon 
his mortgage. On the 23rd May 1881, B sued to re-co\er Ks. 510 paid to A on aceount of 
rent on the 27tli May 1881, The lower Courts dismissed the suit on tlie grounds (1) that 
A was entitled to treat the arrears of rent as interest ; (2) that the suit was barred by li- 
mitation. Held, on st'cond ap]ioa1, that B was entitled to recover the sum claimed. — Siva- 
rania i\ !Subramun\a, 1. L. U., 9 Mad 57. [Aug. 10, 1885.] 

Mil EKE a judgment-creditor has obtained a decree against two judgment-debtors, A 
and B, and in execution of that decree has attached and caused k) bo sold joint property 
belonging to such judgment-debtors, another judgment-creditor holding a decree against 
A alone, who lia> also a]»plied lor execution, i'< not entitled to claim, under the provisions 
of s. 295 of the Civil Procedure Cod<*, to share rateably in the sali'-proeeeds, the decree 
nol being ugainst the same judgment-debtor, and a Court having no pow'er in exeoution- 
]')roccednigs to a'^certain tlie re^peiUive share^j of join! judgment-debtors. In Shumbboo 
Isath Peddar v. Luekynath Pev (1. L. U., 9 Cal. 92n), it was not intended to lay down 
tli it a jicrsoQ who has obtained a decree for immcy against a single judgment-debtor is en- 
titled lo come in and share rateably with a person who has obtained a decree against the 
same judgmenl-diditor and otlier ftersons ihdioki Nmiduii Sen e. Kart, 1. L. U., 12 Cal, 
294. ^Aug 24. 1885.] 


M ]n:x a prof>er1y is «(d»l in oxeeut-ion of a decree, it cannot be sold again at the 
instaiKM' of another decree-holder, who may ba\e attached it before the attachment elfect- 
ed by the decrcc-lioldei’ under v\ liovc (h‘cr(>e it IS act uallv sold; and when a judicial sale 
takes place, all ]»re\ious nllacbmenls idfected upon ilie ]>r()])ertv sold fall to the ground. — 
Kashy Aaih Bo\ Cln)wdliry i\ Surbanaud Sliuiia, I. L. P., 12 Cal. 317. [l*'op. 2, 1885.] 


At an exeeutioD-sale held by an inferior Court at the instance of the decree-holder 
{the Court itself, the decri'e-holder, and tlu' auetion-])ureliaKser ladiig unaware of any 
objection to tlu' ('Xi'n'i'-e of a jurisdiction wliicli the Court waiuld ordinarily be (mmpeteiit 
to exercise), K purchased cert.ain pro])erty, and this sale w'as (ginfirmed. It appeared sub- 
sequently that this s'tme ])ropertv bad, two year^ ]>rcvi()us to the sale, been attacdied by a 
su})erior Court. On a sail* of tbi> properly being advertized by the superior (.)ourt,, A 
objected on the ground t hat, he bad already purebaKed it. This objection was overruled, 
and a sale was held by the su]>cri<»r Court, at which A again became tho purcliaser. A 
then brought a smi against the decri'e-liolder and tbi* jiidgnnent-debtor in tho inferior 
<l'ourt to rei’ovor as damages llie sum jtaid by him at the sale. The suit, was dismissed. 
Held that, altlioiigli the .superior Court ha<l been wrong in insisting' on the second sale, 
and in not requiring tin* amount- received hv the inferior Court to have been deposited 
in the superior Court, and then rateably dist ributed umongst, the creditors of the judgmeiit- 
dcibtors, yet tlie sale by the inferior (5iurt was a good and valid sale ; and A’s suit was 
therefore rie,htl\ dismissed. Obhoy Chum Coornloo r. (lolum Ali (I. L 11., 7 Cal. 410) 
adopted. — Bykaut Nath Shaha v. Rajondro Narain Rni, 1, L. R., 12 C'al. 333. [8ep. 10, 

1885. J 


A sriT under s. 295 of the Cwle of Civil Procedure to eom[>el refund of assets paid 
in execution of a decree to a person not entitled thereto is cognizable by a (^ourt of Small 
Causes (!onstituted under Act X[. of 1805. Sliahi Ram r. Sliib Lai (1. L. R , 7 All. 378) 
-dissented from. — Karihara v, Subramanyu, I L. R., 9 Mad. 250. [Dec. 9, 1885.] 

G ANP (J bi'ld decrees agxiinst B, and took <Mit execution of them ; and the judgment- 
debtor’s }»roj)erty W}l< attached, but no sale took ])lac-e. The judgment-debtor })aid into 
Court the sum of Rs 1.200 on account of til’s decree. Held that (x was entitled to the 
sum of R-^, 1,200 ]>aid into (’ourt by the judgment-debtor, and it could not be regarded 
assets rc.dized by sale or otherwise in execution of a dijcree, so as to be rateably divisible 
beiweeu the decrws-holders under s. 295 ot the (hvil Procedure Code, ina‘>mucli as it could 
not be said that there was a realization from the property of the judgment-debtor. — Gopal 
D.o w Cliiinni Lai, I, L. H., 8 All, 07- [Dec. 14, 1885 ] 


In execution of a deiToc against M, the plaintitf attached and advertized for sale cer- 
tain properly in mauza A. At tlial time theie were pending jiroceedings in execution of 
two other decrees obtained against M by the first and second defendautb respectively. 



Sec. 295.] 


EXECUTION OF DECREES. 



These two decrees were obtained on a bond executed by M, by which an eis^ht-anna share 
of niMuza A was hypotliecatcd as collateral security ; and in cxecutioJi of those decrees 
the defendants brou^^dit to ^ale, and tlieni'^elves ))urcli!ised, not an ei,i^ht-anua share only, 
but the whole of iiiauza A, and were allowed by the Court t.) set-off the pundiase-rnonev 
against the amounts due to them under their <lecree'<. At the same time the ])laintift’’s 
execution-ease was struck off on 30th June 1880. In a suit brought by the plaintilf un- 
der s, 205 of the Civil Procedure Code for his share of the sale-proceeds of mauza A, in 
whic.h the plaintiff alleged fraud on the part of the defendants in selling the whole mauza 
under their decrees, of which ho only becauH^ nwaro in July 1882, from which time he 
dated his cause of action, th(3 defendants deni<“d the fraud, and c.ontended that the suit 
should have been brought within a year of the order of the JOth June 1880 ; that a set- 
off having been allowed to the defendants, the plaintiff was not entitled to any rateable 
distribution ; and that, if any rateable distribution were allowed, thev were entitled to have 
un allowance made in respect of a mortgaire which the iilaintiff held in a two-anna share 
of mauza A, whiiili they had })aid off sul)se(jiientl\ to t-ho iransaeJions now in ([uestion. 
Meld that the existence of the order of t]n‘ JOfli June 1880 was not imronsisf out with the 
plaintiff’s right, and the suit was therefore not barred as not having liceii brought witliiii 
one year of tlnit order. M*^Ul also that' the fact of the set-off being allowed in exerci^JO 
of tlie power given in s. 201 of tlie ('ode, instead of a(;tiial ]):i\ment into CouH , did not 
alter the substantial nature of the transMct ioii, so as to render the purchase-money less up- 
pliiaible to the satisfaction of the delHs of otlim* alt-aching criulitors. Held, further, that 
the didendants ^\ere not entitled to deduct the sum ]):nd by tliem to clear off the plaintiff’s 
mortgage, from the amount, of the purchase-money, l)prore tlu^ (’ourt could determine tlie 
amount rateably distrilmt-alile among the iiaihies (HnurtwiKMl. ^ Al^liether tliey were 

even entitled to reckon the amount so paid as one of the claims in resj)ect of which, with 
others, a rateable distribution sliould tx^ made? — Taponidi Hordanuiid liharati v. Mathura 
Lall Bhagat, I. L. li., 12 (kil. 499. [Dec. 22, 1885. J 

In execution of a decree against six persons the plaintiffs had certain property l^roughfc 
to sale, the pnx^ceds of which were brought into Court. The defendants, who held five 
separate decrees against some of the {lorsous airainst whom tlie plaintiffs’ decree was ob- 
tained, a})plied to have the amount in (’ourt' ratealily distributed ; and in accordance wit h 
an order of the Court, dated 1 Jth September iSHO, this was done, tlie proceeds being dis- 
tributed in proportion to the amounts of tlie decrees. In a suit hrougliti on 2 till August 
1883 against the defeiidaiils, on tlie allegation that the plaintiffs w^ere entitled to the whole 
of the jiroceeds, or in the alternative for disl,ribulioii on a dilferout principle, held tlr.C tlie 
suit w'as one to set aside t.he order, and, not having bc^eu brought- within one year from the 
date of tlie order, was barred by limitation under art. 13, sell, 2 of Act XV. of 1877. 
liam Kishaii i\ Bliaw.aiii Das (I L 11., 1 All. 333) dist inguislied. Held also that there 
was im misjoinder of causes of action bv reason of all the defendants being included in 
one suit. — Gour Prosad Kundu n. Ram Ratan Sircar, I. L. R., 13 Cal. 159. [April 19, 
188b.] 

Thr words of 8. 295 of the Code of Civil Procedure, “ assets realized liy sale or other- 
wise in execution of a decree,’' provide only for a case where, by the ])roeess of ttic Court 
in execution of a decree, property has become available for distribution amongst judgment- 
creditors. The words “ sale or otherwise” should be construed as moaning by sale or byj 
other process of execution provided for by the Civil Proi'odure Code. — Sew Bux Bogla 
Shib Cliuiider Sen, I. L. R., 13 Cal. 225. [July 30, 1886.] 


A, AND subsequently B, obtained decree against X, in execution of which the same 
land was attached, and B obtained an order for rateable di'^t ribul ion. Neitlun* decree was 
satislied. A then ap)ilied for attachment of other property, and the sale wa*^ ti\('(l for 28tli 
September. On 2<!tli Soptemtier B filed a petition for further attaclnncait iind^'r ss. 250, 
274, and also a petition for rateable distribution under s. 295 of llie Code of Civil Proce- 
dure. The District Judge rejected the application for execution a^ being loo late, and 
then the ajiplication under s. 295, because no a])plication for execution was pending. 
Meld., on a]»poal, that the petition for execution was wrongly rejected, but that the High 
Court could not, under s. G22 of the Code of Civil Procedure, revise the order rejecting 
the ap])lieation under s. 295 for rat eable distribution. — Venkataraman v. Malialingayyan, 
1. L. R., 9 Mad. 608. [Aug. 4, 1886.] 

Where one decree-holder had attached certain land, and another decree-holder against 
the same debtor had entitled himself to rateable distribution of the assets under s. 295 of 
the Code of Civil Procedure, held that the latter was entitled to apply, under s. 311 of 
the Code, to set aside the sale on the ground of material irregularity. — Lakshmi v. Kuttun- 
ni, I. L. R., 10 Mad. 67. [Sop. 24, 29, 1886.] 
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EXECUTION OF DECREES. [Secs, 296-3(5i 

(h) Rides as to Moveable Property. 

296. If the property to be sold be a negotiable instrument or a share in 

Rules as to negotiable in- Public Company or Corporation, the Court may, 

struDicnts and shares in pub- instead of directing the sale to be made by public 
lie (companies. auction, authorize the sale of such instrument or 

share through a broker at the market-rate of the day. 

297. In the case of other moveable property, the price of each lot shall 

Payment for other move- for at the time of sale, or as soon after as 

able property sold. the oflicer holding the sale directs, and, in default 

of payment, the property shall forthwith be again put up and sold. 

On payment of the purchase-money, the officer holding the sale shall grant 
a receipt for the same, and the sale shall become al)solute. 

The provisions of s. .^ct X. of 1877 (Tivil Procedure Code), for mnking a 
defaulting purchaser at a -^ale liable for auy doficic'ucv ou a rc'-siile, extend to all sales, 
whether of moveable or imir.ovcable jtroperty, and also to re-sales held under ss. 297, 3()6, 
and 308.— Ramdhaui Sahai v. Rajrani Kooer, I. L. R., 7 Caf. 337. [April 22, 1881.] 

298. No irregularity in publishing or conducting the .sale of moveable 

, , ^ . .... property shall vitiate the sale ; but any person sus- 

Trregularity not to vitiate f . C . . . % . 

sale of moveable property, but taming any injury by reason of such irregularity 
any person injured may sue at the hand of any other person may institute a 
suit against him for compensation, or (if such other be the purchaser) for the 
recovery of the specific property, and for compensation in default of such 
recovery. 

299. When the property sold is a negotiable instrument or other move- 

Delivery of moveable pro- property of wdiich actual seizure has been made^ 

perty actually seized. the property shall bo delivered to the purchaser. 

300. When the property sold is any moveable property to which the 

^ , , , iudgrnent-debtor i.s entitled su infect to the possession 

perty to which judgment- ot some other person, the delivery thereot to the 
debtor entitled subject to lien purchaser shall be made by giving notice to the 

person in possession, prohibiting him from delivering possession of the pro- 
perty to any person except tire purchaser. 

301. When the property sold is a debt not secured by a negotiable in- 
Delivery of debts and of struinent, OT is a share in any public Company, the 

shares in public Companies. delivery thereof shall be made by a written order 
of the Court prohibiting the creditor from receiving the debt or any interest 
thereon, and tiie debtor from making payment thereof to any person except 
the purchaser, or prohibiting the person in whose name the share may lie 
standing from making any transfer of the sliare to any person except the 
purchaser, or receiving payment oi any dividend or inter(3st ther(‘on, and the 
manager, secretary, or other proper officer of the Company from permitting 
any such transfer or making any such payment to any person except the 
purchaser- 

302. If the endorsement or conveyance of the party in whose name a 
Transfer of negotiable in- negotiable instrument or a share in any public Com- 

struments and shares. pany is standing is required to transfer such instru- 

ment or share^ the Judge may endorse the instrument or the certificate of the 
share, or may execute such other document as may be necessary. 

The endorsement or execution shall be in the following form or to the 
like effect : — “A /?, by C A Judge of the Court of (or as the case maybe), ^ 
in a suit by E F against A IV’ 
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Until the transfer of such instrument or share, the Court may, hyorder, 
appoint some person to receive any interest or dividend due thereon, and to 
sign a receipt for the same ; and any endorsement made, or document exe- 
cuted, or receipt signed, as aforesaid, shall he as valid and etfectual for all 
purposes as if the same had been made or executed or signed by the party 
himself. 

303. In the case of any moveable property not hereinbefore provided Extending ta 
Vesting order in case of for, the Court may make an order vesting such pro- 
other property, perty in the purchaser or as he may direct ; and 

such property shall vest accordingly. 

(c) Rules as to Iminovcahle IWopeHy. 

What Courts may order 304. Sales of immoveable property in execu- 

sales of land. tion of a decree may be ordered by any Court other 

than a Court of Small Causes. 

A SHIKMT ghatwali tenure, held under the superior gliatwal, is not liable to be sold ia 
execution, nor are it'^ [iroceods liable to attachment for satisfaction of the debt due from 
its holder. — Bally Dobey v. (banei Deo, I. L. K.., 9 Cal. 388. [July 31. 1882,] 

305. When an order for the .sale of immoveable property has been made^ 

, , , . if the judgment-debtor can .satisfy the Court that 

Postponement of sale of ^ i r xi . ‘ i. 

land to enable defendant to there IS reason to believe that the amount or the 

raise amount of decree. decree may be raisi^d by mortgage or lease or pri- 

vate sale of such property, or some part thereof, or of any other immoveable 
property of the judgment-debtor, the Court may, on his application, post- 
pone the sale of property comprised in the order for sale, for such period a» 
it thinks proper, to enable him to raise the amount. 

In such case the Court shall grant a certificate to the Judgment-debtor 
Certificate to judgment- authorizing him, within a period to b(‘. mentioned 
debtor. therein, and notwithstanding anything contained 

in section 276, to make the proposed mortgage, lea.se, or sale : provided that 
all moneys payable under such mortgage, lease, or sale, shall be paid into 
Court, and not to the judgment-debtor. 

Provided also that no mortgage, lease, or sale under this section, shall 
become absolute until it has been cronfirmed by the Court. 

The sale of innnoveable properi-y to the highe.<!t bidder for a price which subsequently 
appears to be too low is not a material irregularity in publisliing or conducting tiie sale. 

A decree-holder or a judgment-debtor cannot ap])Iy to .set aside a sale on the ground of 
the price realized being too low.— UiKshmi v. Krishuabhat, J. L. H., 8 Bom. 424. [April 
24, 1884.] 

306. On every sale of immoveable property und(;r this chapter, the 

Deposit by purchaser of im- person declared to be the purchaser shall puy, im- 
moveable property. mediately after such declaration, a deposit of 

twenty-five per centum on the amount of his purchas(;-money to the officer 
conducting the solo, and, in default of such deposit, the property shall forth- 
with be put up again and sold. 

The requirement of s. 306 of the Civil Procedure Code applying to all oases of sale of 
immoveable property under chap. 19, a decree-holder buying with permission given 
under s. 294, and desiring to set-off liis purcliase-moiiey against the amount of the decree, 
is not exempt from' the necessity of making at tlie time of sale a deposit of 25 per cent, on 
the amount of such purchase-money ; and such deposit ramst be made in cash. The option 
so to set-off the purchase-money cannot be excrci.vcd by the purohavser until the contirma,- 

and payment of expenses oi' the sale. Where, however, all parties interested in 
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amount to be deposited have waived their ri^^ht to«have that amount deposited in cash, the 
sale oui^ht not to be set aside on the irround that a cash deposit has not been made. — 
Gopal^Singh v. Roy Buuwaree Lall Sahoo, 5 C. L. R. 181. [Sep. 0, 1879.] 

A CO-SHARER in undivided immoveable pro])erty, of which a share is sold in execution 
of a decree, does not, under A(!t X. of 1877, s. 310, acquire the ri^dit of pre-emption as 
against a stranger to whom sindi share h;is been knocked down, by iin'rely asserting such 
right at the time of sale, and fulfilling the c.onditions of sale required by ss. 300 and 307 
of that Act. He must bid at the sale, and as high as the stranger, before he can acquire 
a right of pre-emption under that section. —Tej Singh e. Gobind Singh, I. L. R., 2 All. 
850. [April 2, 1880.] 

The provisions of s. 293, Act X. of 1877 (Civil Procedure Code), for making a de- 
faulting purchaser at a sale liable for any dtdicienev on a re-sale, extend to all sales, whe- 
ther of moveable or immoveable property, and also to re-sales held under ss. ‘297, 300, and 
308. — Ramdhani Sahai w Rajraui Kooer, I. L. R., 7 Cal. 337. [April 22, 18S1.] 

The person deidared to bo the purchaser of property ]>ut up for sale in exeemtion of a 
decree did not, as required by s. 300 of the Civil Procedure (k)de, pay a deposit, of twenty- 
five per centum on the amount of his pnrciiase immediately affor sindi declaration, but on 
a date subsequent to the date on which the property was put ii]) for sale. Ile/d that there 
was no sale at all of the property.™ liitizam Ali Khan v. Naraiii Singh, I. L. R., 5 All. 
316. [Jan. 31, 1883.] 


Time for payment in full. 


307. The full amount of purchase-money shall be paid by the purchaser 

before, tlie Court closes on tln^ tiffccamth day aft(*r the 
sale of the prop(‘rty, exedusiva^ of such day, or if 
the fifteenth day V)e a Sunday or other holiday, then on the first office-day 
after the fifteenth day. 


A CO-SHARER in undivided iTnmovoablo proyterty, of which a share is sold in oxecaition 
of a decree, does not, under Act X. of 1877, 310, acquire the right of prc-emf)tion as 

againsta stranger to whom such shaio hasl)cen knocked down, by merely a^'serting '^neli right 
at the time of sale, and fuKilling tlie conditions of s;do r(*((iiir(‘d by .''.c 30(> and 307 of that 
Act. He must, bid at the sale, and a> high us the stranger, before he ean aiapure a right 
of pre-ein[>tioii under that section — Tej Singh c. Gobind Singli, 1. L. R, 2 All. 850. 
[April 2, 1880.] 


308. In default of payment within the period nHn\tion(‘d in the last pre- 
Procedure in default of y)ay- ceding s<‘ctioii, the deposit, after defraying the ex- 

penses of the sale, shall Ix^ forfeited to Uovern- 
ment, and the property shall be re, -sold, and the defaulting p)urehaser shall 
forfeit all claim to the property, or to any part of the sum for which it may 
subsequently be sold. 


The provisions of s. 293, Act X. of 1877 (Civil Procedure (’ode), for making a ddault- 
ing purchaser at a sale liable for any d(*licicncy on a rc-‘^ale, ('xtcMid to all '<al(‘s, whetlior of 
moveable or immoveable property, and aNo to ro-sah^s held und(?r s^. 297,30(1, and 308. — 
Ramdhani Sahai v. Rajrani Kooer, I. L. It., 7 Cal. 337. [April 22, 1881.J 

Under the rules of the High Court, dated 21st June 1882, a i^aynumt into the Go- 
vernment treasury is tvyiiivaleiit to a j>a\mont into (jourt for th(‘ ]>urpo''(‘s of s. 308 of llie 
Code of Civil Procedure, 1882. — Srinivasa e, Malayachu, 1. L. R., 7 Mad. 211. [Oct. 22, 
1883.J 

309. Every re-sale of immf)veaV)le property, in di^fault of paynnuit of 
Notification on re-salo of the purchase-money within the. period allowed for 
immoveable proyjorty. sucli payment, shall be mad(; after the issue of a 

fresh notification in the manner and for the period hereinbefore prescribed 
for the sale. 


The provisions of s, 293, Act X. of 1887 (Civil Procedure Code), for making’ a de- 
faulting purchaser at a sale liable for any deticdeiicy on a re-sale, ox I end to all sales, whe- 
ther ol moveable or immoveable property, and also to re-sales held under ss. 297, 306, and 
308. — Ramdhani Sahai v, Rajraui Kooer, I. L. R., 7 Cal. 337. [April 22, 1881.] 
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310. When th« property sold in execution of a decree is a share of un- 
Co-Bharor of share of un- divided immoveal.lo property, and two or more pe-- 


divided estate sold in execu- 
tion to have preferonco in 
bidding. 


sons, of whom one is a co-sharer, respectively ad- 
vance the same sum at any bidding at such sale, 
such bidding shall be deemed to be the bidding of 
the co-sharer. 


A co-siiARKR ill undivided inmiovcahle projiorty, of which a share is sold in execution 
of a decree, does nol, under Act X. of 1877. iHO, acquire the right of pre-emption as 
against a stranger to wliom siic.li share has been knoc.ked down, by merely asserting such 
right at tlie time of sale, and fiiHilliiig the tronditions of sale required by ss. 308 and 307 
of that Act. He mu.st bid at the sale, and as as the stranger, before he can acquire 
a right of ])re-cm])tion under that section. — Te] Singh v. Gobind Singh, I. L. R., 2 All. 
850. [April 2, 1880 ] 

Thp: ])rovisions of s. 310 of Act X. of 1877 are not applicable in a case where the pro- 
])orty sold is not a share of undivided immoveabh* proj»crty, Init tlic rights and interests of 
a mortgagee in sucli a share. — Jairam Has r. Jleni Prasad, 1. L. R., 3 All, 15. [July 
0, 1880 J 

A sjiAKn of undivided immoveable ))ropcrty was put up for sale in execution of a 
decree, and was knocked down to M. Before it was knocked down to him. A, the decree- 
holder, vvlio liad obtained ]»ermissi<m to l)id for and purchase smdi share, and who was a 
co-sharer of j^iudi share, liid the same sum as that for whicli it was knocked down to M, 
claiming the right of ])re-emp1 ion. Tli(‘ (’ourt cKecut-iiig such decree subsequently made 
an onier cxnitirmim.i the sal<‘ of such shai-f^ in favour of A. M a])]>ealed, impugning the 
pro])riety of the confirmation of thesah' in favour of A. JTe/f/ that such appeal would 
not lie. — iM unir-ud-din Khan r. Abdul Buliim Khan, I. L. R., 3 All 07-t. [Mar. 29, 1881.] 

Trk n'quiremonis of s. 310 of Act X of 1877 are not satisfied by the co-sharer pre- 
b'rring his claim t.o Mie right of pre-emption before the property is knoched down, and 
offering to pay a sum ecpial to that hid by the hiirhesl bidder. ^I'liat. section contem]datcs 
a (lislincdi 1)1(1 by t he co-sharer in tiio ordinary manner of ofToringbids Tej Singh v. 
(hihind Singh (T. L, R., 2 All. 850) followed. — Hira Unas Ali Khan, I. L. R., 3 All. 827. 
[May .30, 1881.] 

A PERSON claiming to bo a, co-sliarer in certain undivided immovonblo property, a sliare 
of wliicdi had been sold in execution of a decre(‘, ohjeeted to the confirmation of the sale 
in favour of the jierson recorded as the auction-])urcliaser, and prayed tliat it might be 
confiniUMl in liis favour, vmHi reference to the ])ro\isions of s. 310 of the (hvil Proeeduie 
Code. The Court disallowed the olijection, and conlirmed the sale in favour of the anction- 
purcliaser. The oh]e(;tor tdiereupoii applaMl to the High C^mrt for revision of the order 
of llu'lovter Court under s. 822 of the Chvil Procedure Code. //c/(/ that, having been 
allowed to object to the confirmation of the juul treated as a. yiarty t.o the proceeding 
held tlieiein, it svas (•omi)('tent for him bo make such apy)licati()u. notwithstanding tliat he 
was not. one of lln* persons mentioned in s. 31 1 of the (Jode ; that there being no appeal 
in th(‘ case, so far as lie was concerned, tlie High Court was competent to entertain tlie 
a])i)licatiot\ undi'f s. 822 of tin Code ; but thai, as he was notone of the persons who was 
comp(‘t<*nt/ 1/0 avail himseH’ot' the ])rovisions of s. 31 1, he Jiad no /orr/v sfavdi to jusiify his 
apfilication to the lower (\>Ln’t, and the application for revision must therefore be dis- 
missed.- Bislieshar Kuar r. Hari 8iMgh, I. P. li., 5 All. 42. [July 18, 1882.] 


311. T1 It* dt'crpp-holder, or any ymr-soii wdiose immoveable property has 

Ap,.l(.ationtos,.(aBi,lo»..lo "'■‘‘7 aPP'y ‘he 

of land on ground of irro- Court to set aside the sale on the ground of a ma- 

gnlaiity. tcrial irregularity in publishing or conducting it ; 

but no sale shall be set aside on tin* ground of irregularity unl(*ss the 
applicant proves to the satisfaction of the Court that he has sustained sub- 
stantial injury by reason of such irregularity. 


Till-: ])rop(wty of a judgincnb-debtor was proclaimed and advertized for sale in execu- 
tion of a decree on a certain day. The proc-l!ima.tion set out particulars of the property, 
hilt subsequent to such prochi million a jiorlion of the property was released to n third 
piirty. Notwithslarniing Ihi*^ fuel, no fr(\slj ywoclinnat ion was made, and the sale took 
pi. ice on the (Imv originally ti\e(l. JLId tluit ilie omission to issue a fresh proclamation 
wa*s a material irregularity, inasmuch as the judgment-debtor was entitled to have a 
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proclamation issued accurately describing the property to be sold, and that such proclama- 
tion should be published thirty days before the sale. See also Gopeenath Dobey v. Roy 
Luclimee})ut Singh Bahadur (I. L* R., 3 Cal. 542).-— Shib Prokash Singh v, Sardar Doyal 
Singh, I. L. R., 3 Cal. 544. [Mar. 20, 1878 ] 

The holder of a decree, in execution of which property is sold, is absolutely bound 
under Act X. of 1877, s. 294, to have express permission from the Court before be can 
purchase the property ; and whether this objection is taken and pressed or otherwise, a 
sale to him is invalid, unless he has got explicit permission. The use, at a sale, of language 
by an intending bidder in disparagement of the property for the purpose of influencing 
bystanders, and deterring tliem from bidding for the property, is a “ material irregula* 
rity,” sufficient to render the sale invalid, imder s. 311 of the same Act. — Rukhinee BuU 
lubh V. Brojonath Sircar, I. L. R., 5 Cal. 308. [April 1, 1879 ] 

Although the aucdion-purchaser may not apply under Act X, of 1877, s. 31X, to 
have a sale set aside, he may be a party to the proceedings after an application has been 
made under that section, and then, if an order is ma<lo against him, he can appeal from 
such order under s. 588.— Kanthi Rum v. Bankey Lai, I. L. R., 2 All. 396. [June 11, 
1870.] 

Where, after a judgment-debtor has applied, under Act X. of 1877, s, 811, to have a 
sale set aside, t he auction-purchaser is made a party to the pro(!eedings, and the sale is set 
aside, the auction-purchaser can af)])cal against the order setting aside the sale. — Gopal 
ISingli r. Dular Kuar, 1. L. R., 2 All. 352. [Aug. 11, 1870.] 

On the day tixe<l for the sale of certain immoveable ])roperty in the execution of a 
decree the (.ourt made an onler postf>oning tlu; sale, ])ut the sale had been effected before 
sucli order readied the otii<*er conducting- it 1die C’ourt, on appliiaition having been made 
to set aside the sale, passed an order confirming it. Sulisoqueiitly, an application by the 
decree-holder for a review of this order liaving been granted, the Court passed an order 
setting the sab* aside as illegal. that the sanction to the sale origiriully given hav» 

iug been wirlidrawn, the sale could not legally be held, and the sale which was effected, 
the order of ]iost)joiionjent iiotwithstanduig, was unlawful and invalid, and in reviewing 
its first order, and in selling aside the sale as ilh-gal, the ('ourt executing the decree had 
not acted vUra rire.^, and its action wa.s not otherwise illegal (IJ. C. R., N. W. P., 1874, 
p. 35t).- Mian Jan r. iMan fSingli, 1. L R- , 2 All. 686. j Feb. 5, 1880.] 


M'riEN a iiidgment-ileblor lias died after <lecree, but bc-fore application has been made 
to ex(‘<*nte the decn-e, tlie C’ourt, before diri-ctmg the attaclimeut and sale of any property 
to ])r<M-e('d, niusl i^-sue a luUice to the ])arl > agani'^t whom the execution is applied for to 
fihow cuu''e \\li\ the decree siiould not be e\e<’uted against him, un<i its omission to do so 
will invalidate the eiilire subsc(iucut ]>roce('dings.— In the Matter of the Petition of 
Ranie-'suri Da'-see ; llamesvuri Tlassee v. Duorgadass Chatterjee, 1. L. R., 6 Cal. 103. 
[May 25. 1880 ] 


The ])rovisions of s 13 of Act XV of 1877 are not applicable to proc.eedings in tbo 
execution of a decree — Ali.san Khan r. Ganga Ram, I. L. R., 3 All. 185 [Aug. 17, 1880.] 

An application un<ler s. 311 of Aiit X. of 1877 to set aside a sale in execution of a 
decree liaving hecn made liy the judgmeii<Hle]>tor, the Court executing the decree (Subor- 
dinate Judge) disallowed tbe objections, and passed an order confirming such sale. The 
judgment -ilohl or subseijiiently a]>plicd to the Subordin-ate Judge for a review of judgment. 
Tlie Sulairdi iiate Judge, without reiairding bis reasons for granting sucli application, irre- 
gularly ]»roceed<d at once to pass a.n order sidling aside such sale, without cancelling the 
previous order coiitirming it. The auction-purchaser ajipealed to the District Judge. That 
officer, treating the a]»peal as one from an order grunting an a])plication for review of 
judgment, entertained it , and sot aside the vSubordinate Jndge^s second, order. Held that 
the District Judge was not justified in entertaining sucli apiieal, such order not being one 
granting an -upplicni ion for review, but one setting aside a sale, and as .such not appealable. 
Before a review of judgment is granted, an order granting the application for review, nnj 
the rr-asori for granting the same, should be recorded. — Bhairon Din Singh v. Ram Suliai, 
I. L. R., 3 All. 316. [Nov 9, 1880.] 


The sale of ininiovcaible property by an amin on a close holiday is not illegal, nor is 
it an irregularity in publishing or conducting the«ale. — Bisram Mahtou v. Sahib-un-nissa, 
L L. R , 8 All. 333. [Nov. 22, 1880.J 


Certain immoveable propert;y was attached in execution of a decree made bya 
'Subordin-ute Judge, and al.so in execution of a decree made by a Munsif. These decrees 
were held by the same person, and the judgmoni-dehtor was the same person. Su(;li 
Herty was .^old in execution of both decrees. On the upplieatiou of the j' 
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who brought into Court the amount due on the decree mad© by the Subordinate Judge 
and with the consent of the decree^holder and the auction-purchaser, the Subordinate 
Judge made an illegal order setting aside such sale. Subsequently, on the application 
of the decree-holder and the auction-purchaser^ the Munsif made an order confirming 
such sale. Per Spankio, J. — That the Subordinate Judge had not any jurisdiction un- 
der 8. 285 of the Civil Procedure Code to deal with such sale as regards the decree made 
by the Munsif, and the Munsif was not precluded by that section from confirming such 
sale as regards the decree made by him by reason that the Subordinate Judge, a Court 
of a higher grade, had made an order setting it aside. Vor Oldfield, J.— Tliat, having 
regard to the provisions of that section, it was doubtful whether the Munsif was compe- 
tent to confirm such sale ; but inasmuch as the Subordinate Judge onlv intended to set 
it aside as regards the decree made by him, and his order was illegal, and tlie Munsif’s 
order had done substantial justice, there was no reason to interfere. — Chnnni Lai v. Debi 
Prasad, I. L. R., 3 All. 356. [Bee. 20, 1880.] 

The omission to give the notice required by s. 248 of Act X. of 1877 to the judg- 
ment-debtor, on application for execution of the decree, affects the regularity of the sale 
which subsequently takes place in execution of the decree, and the validity of the entire 
execution -proceedings. Ramessuri Dassee t). Boorgadjiss Chatter] eo (1. L. R., G Cal. 103) 
followed. Reid, therefore, where execution of a de(^roe was applied for against the legal 
representative of a deceased judgment-debtor, and the notice required by s. 248 of Act X. 
of 1877 was not given to such legal represetitative, and certain immoveable property be- 
longing to the deceased judgment-debtor was sold, that such sale had been properly set 
aside by the Court executing the decree by reason of ‘^uch omission. Qumre . — Whether 
such omission was an irregularity in “ publishing or conducting the sale within the mean- 
ing of 8.311 of the Act? — Imam-un-nissa Bibi Liakat Husain, I. L. R., 3 All. 424. 
[Jan. 10, 1881,] 

The procedure to be followed upon the sale of an under-tenure is that prescribed 
by the Civil Procedure Code. 8. 311 does not apply only to sales made under chap. 19 
of the Code, and the sale of an under-tenure may be set aside upon any of the grounds 
mentioned in that section. — Azizoonnessa Khattoon v. Gora Chand Bass, I. L. R., 7 Cal. 
163. [Mar. 18, 1881.] 

The omission to specify in the proclamation the amount of Government revenue pay- 
able in respect of the property sold in exeemtion of a decree is an irregularity contem- 
plated by 8. 311 of the Code of Civil Procedure, and where it appeared that an inadequate 
price was obtained in a case where such an omission was made, the High Court set aside 
the sale, although the irregularity had not been made a ground of objection in the lower 
Court. See Sree Gridhari Singh v. Hurdeo Narain Singh (L. R., 3 Ind. Ap. 230). — Moha- 
bir Pershad Singh v. Olpherts (R.), 9 C. L. R. 134. [April 22, 1881 .] 

Oh the 21st August 1876, certain immoveable property belonging to M was put up 
for sale, and was jmrehased by R, On the 20th April 1877, such sale was set aside under 
8. 256 of Act VIIT. of 1859, on the ground that the order attaching such property and 
the notifications of sale had not, as required by s. 222, been signed by the Court execut- 
ing the decree, but by the munsarira of the Court. On the 27th June 1877, M con- 
veyed such property to H, who purchased it hand fide, and for value, and satisfied the in- 
cumbrances existing thereon. On the 15tb April 1878, R sued H and M to have the 
order setting aside such sale set aside, and to have such sale confirmed in his favour, on 
the ground that it had been improperly set aside under s. 256 of Act VIII. of 1859, the 
judgment-debtor not having been prejudiced by the irregularities in respect whereof such 
sale had been set aside. Reid (by Oldfield, J.) that although such sale might have been 
improperly set aside, yet inasmuch as the order of attachment and the notifications of 
sale could have no legal effect, having been signed by the munsarim of the Court execut- 
ing the decree, and not by the Court, as required by 8. 222 of Act VIII. of 1859, and 
inasmuch as it would be inequitable, after the incumbrances on such property had been 
satisfied and the state of things changed, to allow R, after standing by for a year and 
permitting dealings with the property, to come in and take advantage of the change of 
circumstances, and obtain a property, become much more valuable, at the price he origi- 
nally offered, R ought not to obtain the relief which he sought. Reid (by Straight, J.) 
that the fact that the Court executing the decree had not signed the order of attachment 
and the notifications of sale vitiated the proceedings in execution ah initio, and render- 
ed the sale which R desired to have confirmed void, and R’s suit therefore failed, and 
had properly been dismissed. — Ram Dial «. Mahtab Singh, I. L. R., 3 All. 701. [April 26, 
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When liberty is ptiven to a decree-holder to bid at the sale of the judffment-debtor’s 
property, he is bound to exorcise the most scrupulous fairness in purchasing? that property, 
and if he or his ap:ent dissuades others from purchasing at the sale, that of itself is a suffi- 
cient ground why the purchase should be set aside. Where a decree-holder was joint in 
family with the manager of an infant defendant, and the defendant’s property was to be 
sold in execution of the decree, held that the decree-holder ought not to be granted leave 
to purchase at the sale, because any purchase made by him would be for the benefit of the 
family of wdiich the manager of the infant defendant was one of the members ; and it 
wouldj^in fact, be a purchase by an agent of the property of his principal. — Woopendro 
Nath Sircar v. Brojendronath Mundul, I. L. R., 7 Cal. 346. [May 6, 1881.] 

Under ss. 289 and 274 of the Civil Procedure Code, it is necessary that a copy of 
the sale-proclamation should be affixed to some conspicuous place on the property attached ; 
and the omission to do so is a material irregularity within the meaning of s. 311 of the 
Code of Civil Procedure. If it is proved that the price obtained for property sold at an 
execution-sale is greatly inadequate, and if it be also proved that there hjis been a material 
irregularity in publishing or conducting the sale, the Court will presume that the irregu- 
larity was the cause of the inadequacy of price, until proof is given to the contrary. — 
Kalytara Chowdhrain v. Ramcoomar Goopta, I. L. R , 7 Cal. 466. [May 25, 1881.] 

On an application under s. 311 of the Civil Procedure Code (Act X. of 1877) to set 
aside a sale, it appeared that there had been a material irregularity in publishing the sale ; 
but no witnessess were called to prove that substantial injury had been caused thereby. 
It also appeared that seventeen days after the applicant had applied for proclamations to 
be issued to his witnesses, he deposited the requisite feas ; and that, subsequently, there 
wa*^ a delay of seven days in the office in issuing such proclamations, which were ultimate- 
ly issued only three days prior to the day fixed for the hearing. On the applicant alleg- 
ing that, in consequence of such delay, he had not been allowed a fair opportunity to pro- 
duce his witnesses, held that the Court cannot presume that substantial injury has been 
caused from the more fact of there having been a material irregularity in publishing a 
sale; but wffien both a material irregularity and substantial injury have been proved, the 
Uourt may reasonably presume that the substantial injury is due to such irregularity. 
Held also that the applicant, having been guilty of laches himself, (!Ould not be allowed to 
set up the delay in the office as a ground for the non-production of his witnesses. — Bono- 
mali Mozumdar v. Woomesh Cliunder Bundopadhya, I. L. R., 7 Cal. 730. [July 28, 
1881,] 

Ttte mere fact that the amount of rent payable in respect of a tenure brought to sale 
in execution of a decree is not stated in the sale -proclamation is not a material irregularity 
within the meaning of s. 311 of the Civd Procedure Code (Act X of 1877), though if the 
•amount of rent payable were stated to be more than it actually was, that might constitute 
such an irregularity as tending to lessen the price at w'hich purchasers might be willing to 
buy. Where decrees for arrears (d rent had been obtained by fractional shareholders in a 
tenure, and in execution thereof n moietv of the tenure had been sold, it appeared that 
the other moiety had been sold at the same time in execution of a mortgage-decree against 
some of the judgment-debtors in tlic rent-suits, on an objection being taken to the con- 
firmation of suf’h sale on the ground that the whole tenure should have been sold in execu- 
tion of the rent-decrees, held tliat all that the decree-holders were entitled to have sold 
was the right, title, and intered of their judgment-debtors, and that they were in the 
position of ordinary creditors having no lien on the tenure ; and that, consequently, the 
mortgagor being entitled to enforce his lien against the moiety covered by his mortgage, 
the sale of the remaining moiety in satisfaction of the rent-decrees was a good sale, and 
could not be set aside. — Mohenilro Coomar Dutt v, Heera Mohun Coondoo, and Ishanes- 
wary r. Gopal Das Dutt, T. L. R., 7 Cal. 723. [ Aug. 4, 1881.] 

The words, “any person whose immoveable property has been sold,” in s. 311 of the 
Code of Civil Procedure, do not include a person who has purchased the same property 
at a prior execution-sale, such prior sal® not having been confirmed. — In the Matter of the 
Petition of Bhagabuti Churn Bhuttacharjee Chowdhry v. Bisheshwar Sen and others, 

I. L. R., 8 Cal. 367. [Feb. 9, 1882.] 

Held that the fact of a sale of immoveable property in execution of a decree having 
taken place before thirty days from the proclamation of sale being made on the property 
had expired was not a material irregularity in the publication of the sale. Mohunt Megh 
Ijall Pooree v Shib Pershad Madi (I. L. R., 7 Cal. 34) dissented from. — Rahchandar 
Bahadur v. Kamta Prasad, I. L. R., 4 All. 300. [Feb. 27, 1882.] 

A PERSON claiming to be a co-sharer in certain undivided immoveable property, a 
share of which had been sold in execution of a decree, objected to the confirmation of the 
sale in favour of the person recorded as the auction-purchaser, and prayed that it mighi 
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be confirmed in his favour, with reference to the provisions of s. 310 of the Civil Proce- 
dure Code. The Court disallowed the objetdion, and confirmed the sale in favour of the 
auction-purchaser. The objector thereupon applied to the Hi^h Court for revision of 
the order of the lower Court under 8. 022 of the Civil Procedure Code. HgIcL that, hav- 
ing been allowed to object to the confirmation of the sale, and treated as a party to the 
proceeding held therein, it was competent for him to make such application, notwithstand- 
ing that he was not one of the persons mentioned in s. 31 1 of the Code ; that there be- 
ing no appeal in the case, so far as he was concerned, the High Court was competent to 
entertain the application under s. 622 of the Code ; but that, as he was notone of the per- 
sons who was competent to avail himself of the provisions of s. 311, he had no locus standi 
to justif 3 " his application to the lower Court, and the application for revision must there- 
fore be dismissed. — Bisheshar Kuar v. Hari Singh, I. L. 11., 5 All. 42. [July 18, 1882.] 

An objection to the validity of a sale of revenue- paying land, on the ground that 
the revenue assessed upon it had not been stated in the proclamation of the intended sale 
in accordance with a. 287 of Act X of 1877, was taken, for the first time, in the Court of 
appeal ; an application to set aside the Siile, on the ground that Tt had taken place without 
proclamation made, having been rejected by the Court of first instance, whiodi found that 
proclamation had been made. Held that the objection was taken too late, although, if 
properly taken in the Court of first instance, it would have been good to the extent that 
not stating the amount of the revenue was an irregularity ; substantial damage, resulting 
from it, remaining to be proved, as required by s, 311 of Act X. of 1877. Held that 
inadequacy of price having l>een alleged as substantial damage, without having been 
proved to be tlve effect of the non-statement of the revenue, the applicant had not (as re- 
quired by s. 311) proved, to the satisfaction of tlae Court, that he had sustained substan- 
tial damage by reason of such irregularity. — Macnaghten v. Mahahir Pershad Singh, 
I. L. R., 9 Cal. 656. [Nov. 24, 1882.] 

Under Act XII. of 1879, Form 149* of Sch. IV. of the Code of Civil Procedure 
provided that sixty days should elapse between a sale in execution of a decree and its con- 
firmation. A sale having been confirmed before the expiry of sixty days, held that the* 
sale was not rendered inoperative, and that its^ effect was wot postponed by reason of the 
provision in Form No. 149. Where a suit was brought to recover money from the de- 
fendant, who was the karnavan of a Malabar tarwad, and it was not alleged in the plaint 
that the defendant was sued as karnavan, or that the debt binding on the tarwad, held 
that a sale of tarwad property in execution of the decree was not binding on the members 
of the tarwad, and therefore that art. 12 of sch. 2 of the Indian Limitation Act., 1877, 
did not apply to a suit brought by.other members of the tarviad to recover the land sold 
in execuijon of the decree. — Haji o. Athararaau, I. L. R., 7 Mad. 512. [July 8, 1883.] 

The words on the spot where the property’^ is attached ” in s. 289 of the Civil Pro- 
cedure Code refer to each property attached, and not to a group of se})arate properties at- 
tached under one proceeding or order in one execution-case ; and therefore, when distinct 
properties arc proclaimed for .sale in one execution, the omission to atlix a (topj' of the pro- 
clamation in each of su(;h proj^ertidli amounts to an irregularity in the publiiration of the 
sale. Held also that where there is no evide.nce to connect tlie two elements of irregu- 
larity and injury under .s. 311, it must appear, before a Court can set aside an execution- 
sale, that the injury complained of is the reasonable and natural consequence of the irregu- 
larity, and attrilmtable to it alone. — Tripura t>undari v. Uiirga Churn Pal, I. L, R., 11 
Cal. 74. [Sep. 13, 1884.] 

Per Petheram, C.J,, and Oldfield, Brodhurst, and Duthoit, JJ. — An order passed 
under the first clause of s. 312 of the Civil Procedure Code, afler an objection made under 
the provisions of 8.311 has been disallowed, is appealable under art. 16 of s. 588. Per 
Mahrnood, J. — An application made under s. 311 can be dis])osed of only under s. 312,. 
and if the Court rejects the objection to the sale, the order must lie regarded as an order 
■‘refusing to set aside a sale of immovcalile properly” under the 1st para, of s. 312, 
and, therefore, appealable as falling under the purview of art. 16 of s. 588. Lalman v, 
Russu Lai (Weekly Notes, 1882, p. 117), and Rajun Kuar v. Lalta Pra^iad (Weekly Notes,, 
L883, p. 178), dissented from by Mahrnood, J. — Tota Ram v, Khub Chand, I. L. R., 

' All. 253. [I>ec. 13, 1884. J 

An infringement of the rule contained in s. 290 of the Civil Procedure Code is aa 
rregularity vitiating a sale in execution of a decree, and is something more than a materiali 
rregularity in publishing a sale to which s. 311 refers. — Bakhshi Nand Kishore v. Malak 
:;hand, 1. L. R., 7 All. 289. [Jan. 23, 1885.] 

ly in an applioation fiwr execution the Court erroneouslj" holds that the application m 
iot barred, and orders a sale, the order, though erroneous aud liable to be f!et aside in the 
7ay prescribed by the procedure law, Ls not a nullity, but remains in full 
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aside, aud a sale held in pursuance of such order is, until set aside, a valid sale ; a suit to 
set aside such a sale is governed by art. 12, cl. a of sch. 2 of Act XV. of 1877. The 
word “ disallowed” in s. 312 of the Civil Procedure Code has no reference to an order 
passed on an appeal, but refers to the disallowance of the objection by the Court before 
which the proceedings under s. 311 are taken. On the 15th June 1878, a judgment- 
debtor filed a petition objecting to execution of a decree against him proceeding on the 
ground that the decree w^as barred. On the 18th November 1878, that objection was 
overruled, and certain of his property sold. Against the order overruling his objection 
the judgment-debtor appealed, and ultimately on the 13th January 1880 the order was set 
aside by the High Court, and the decree was held to have been barred. Pending these 
proceedings, the judgment-debtor also, on the 17th December 1878, applied, under the 
provision of s. 311 of the Civil Procedure Code (Act XIV. of 1882), to set aside the sale 
on the ground of material irregularity, but that application was ultimately rejected on 
the 17th May 1879, and the sale was confirmed on the 21st May 1879. On the 2iid April 
1880, the judgment-debtor applied to set aside the sale, on the ground that the decree in 
execution of which it had taken place had been held to be barred, and though an order 
setting aside the sale was made by the original Court, it was subsequently set aside by 
the High Court on the 13th April 1881, as having been made without jurisdiction. The 
judgment-debtor now brought a suit on the 4th January 1882 upon the same grounds to 
set aside the sale and recover possession. Held that the suit was barred. — Mahomed 
Hossein v. Purundur Mahto, I. L. R., 11 Cal. 287. [Jan. 26, 1885. j 

Held that an objection made by one w^hose property was attached and sold in exe- 
cution of a decree for the payment of money for the ])erformanoe of which he had be- 
come a surety, that he was no party to the decree, and his property was not liable to be 
attached and sold, aud therefore the sale was invalid, was not an objection entertaiuable 
under s. 311 of the Civil Procedure Code, and was consequent!}' no ground for setting 
aside the sale under that section, especially as is was preferred for the first time in appeal, 
and, moreover, might have been taken under s. 278 at the time of attachment, wdien the 
objector would have had his remedy as therein provided.— Hub Lai v. Kanhia Lai, I. L. 
R., 7 All. 365, [Peb. 4, 1885.J 

An objection by a judgment-debtor to a sale in execution of a decree on the ground 
that the property which was the subject of sale was not legally saleable, is not a matter 
which can be entertained by the Court under s. 311 of the Civil Procedure ('ode, so as to 
afford a ground for setting aside the sale on account of material irregularity in publishing 
or conducting it. Ram Gopal v. Khiali Ram (J. L R., 6 All. 44^) and Janki 8ingh p. 
Ablakh JSingh (I. L. R., 6 All. 393) distinguished. Per Mahmood, J. — The scope of 
s. 244 of the Civil Procedure Code is limited to matters (connected v^ ilh the execution of the 
decree between the decree-holder and the judgment-debtor, and covers all the questions 
which may arise between the decree-holder and the judgment-debtor relating to the exe- 
cution, &c., of the decree. Questions that may arise after the sale are not, strictly speak- 
ing, questions relating to the execution, discharge, or satisfaction of the decree, within the 
meaning of cl. 3, s. 244 ; but as soon as there has been a .sale, the oxeimtion of the decree, so 
far as the deiiree-holder is concerned, is over, and the question whether the purchaser has 
purchased anything by the sale is not a question as to the exeimtion of the decree-holder’s 
decree. A Iso per Mahmood, J. — The expression, “ conducting the sale,” as used in s. 31 1 of 
the Civil Procedure (’ode, does not include any proceedings unconnected with the actual car- 
rying out of the sale, hut refers to the action of the officer who makes the sale, and not 
to anything done antecedent to the order of sale. — Olpherts v. Mahabir Pershad (L. R., 
10 Ind. Ap. 25) referred to. — Ramchhaibar Misr v. Bechu Bhagat, I. L. R., 7 All. 641. 
[Mar. 21, 1885.] 

Held that persons other than the decree-holders or the persons whoso property was 
sold in execution of decree were not competent to apply to the Court under s 311 of the 
Civil Procedure Code to set aside the sale. M, in whose name property had been pur- 
chased at an execution-sale which w^ improperly set aside, brought a suit to have the 
order setting aside the sale reversed, and the sale confirmed in her favour, and for a decla- 
ration that the property was not liable to be sold in execution of a decree of the defend- 
ants against third persons, under which it had been attached and advertized for sale. Held 
that such a suit could only be maintained under s. 42 of the Specific Relief Act (T. of 1877), 
but that R. 244 of the Civil Procedure Code indicated the intention of the Legislature that 
such questions should be determined in the execution department, and, reading together 
the provisions of sa. 244, 278, and 283 of the Code, the suit was premature, and therefore 
not maintainable.— Man Kuar v. Tara Singh, I. L. R., 7 All. 583. [Mar. 23, 1885. J 

A Subordinate Judge made an order for the sale, in execution of a decree, of certain 
immoveable jiroperty, which was “ancestral,” within the meaning of the notification by 
the Local Government, No. 671, dated the 30th August 1880, under which execution of 
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8ueh decree should have been transferred to the Collector ; and such property was sold ac- 
cordingly. Held that the order for the sale of such property having been made without 
jurisdiction, the sale was void, and should be set aside. — Sukhdeo Rai v. Sheo Ghulaan, 
I. L. E., 4 All. 382. [April 5, 1885. J 

In 1879, D obtained a decree against S. S gave security for the satisfaction of the 
decree, whereupon D agreed not to take proceedings in execution. In breach of this agree- 
ment D in the same year applied for execution, and sold certain immoveable property 
belonging to 8, of which K became the purchaser. K did not apply for possession until 
1883, in which year he applied for and obtained possession of the property. S alleged 
that he then for the first time became aware of the sale, and that by the fraud of D and 
K he had been kept in ignorance of the execution-proceedings taken by D in breach of 
the above-mentioned agreement, and within thirty days after K obtained possession, he 
(S) applied for a reversal of the orders which had been passed in the aforesaid fraudulent 
proceedings. Tlie Subordinate Judge held that the application was burred by art. IGiJ of 
sch. 2 of the Limitation Act (XV”. of 1877), and referred the applicant to a separate suit 
to set aside the sale. On application to the High Court, held that a separate suit 
would not lie, and that the relief sought by 8 could only be^obtained, at all events us 
against 1), by an application under s. 244 of the Civil Procedure Code (Act XIV. of 1882). 
Htild also that art. 168 of sch. 2 of the Limitation Act (XV. of 1877) did not apply. 
That article u.s amended by s. 108 of Act XII. of 1879 only applies to applications made 
under s. 311 or s. 294 of the Civil Procedure Code seeking to set aside a sale on the ground 
of a material irregularity in publishing or conducting the sale, or on the ground that the 
decree-holder has purchased without the permission of the Court.— Sakhararn Govind 
Kale V. Damodar Akharam Gujar, 1, L. E., 9 Bom. 468. [April 29, 1885.] 

Where an application is made to set aside a sale in execution of a decree on the 
ground of irregularity, it is not to be presumed from the proved existence of irregularity 
and injury that the latter occurred by reason of the former, in the absence of evidence to 
show that the injury is the result of the irregularity. Macnaghten v. Mahabir Pershad Singh 
(I. L. 11., 9 Cal. 656) and Lala Mobaruk Lai v. Secretary of State for India in Council 
(1. L. R., 11 Cal 200) discussed. — Satish Chunder Eai Chowdhuri Thomas,!. L. E., 11 
Cal. 658. [May 22, 1885,] 

Under the terms of s, 294 of the Civil Procedure Code, it is discretionary wdth the 
Court to set aside an execnition-sale at wdiich the decree-holder has bid and purchased with- 
out first olitaining permission from the Court so to do ; and in dealing with such a case, 
the Courts, although considering the matter as an irregularity in the conduct of the sale, 
wdll not interfere with the sale, unless it can be shown t hat the judgment-debtor has suf- 
fered some substantial injury arising from such irregularity. — Mathura Las v. Nathuni 
Lall Mata, I. L. E., 11 Cal. 731. [June 3, 1885,] 

Where a Court, jirofessing to act under s. 311 of the Code of Civil Procedure, set 
aside a sale in execution of a decree without proof of substantial injury having been 
suffered by the applicant, held that such order was passed without jurisdiction within 
the meaning of s. 622 of the said Code. — Lakshraana i>. Najimudin, 1. L. E., 9 Mad. 145. 
[Aug. 28, 1885.] 

In a sale of immoveable property in execution of a decree, the proclamation of sale 
notified that the decree-holder held two charges on the property, aggregating about Es. 1,000. 
There was, in fact, one charge only, amounting to about Es. 800. Held that the error in 
the proclamation of sale amounted to such an irregularity in publishing the sale and put- 
ting up the property to the biddings of the public as must have materially marred the 
fairness of the auction and affected the price, and that the sale must therefore be set aside, 
on the ground of material irregularit}^ in publishing and conducting it. — Kanji Mul v, 
Bibi Sailo, 1. L. R., 8 All. 116. [Fob. 1, 1886.] 

The mortgagees of a certain tenure obtained, on 11th September 1884, under s. 86 
of the Transfer of Property Act, a decree for foreclosure, which declared that, on failure 
to pay the amount found due, the mortgagor’s right of redemption should be barred on 
11th March 1885; this time w'as sub^^oquently extended on the application of the mort- 
gagor to 30th April 1885. On the 6th April 1885, in execution of a decree for arrears of 
rent obtained by the superior holder of the tenure against the mortgagor, the tenure was 
sold free from incumbrances. The mortgagees applied under s. 311 of the Civil Proce- 
dure Code to have the sale set aside for material irregularity. Held that under s. 86 of 
the Transfer of Property Act, the mortgagees had such an interest in the property as 
brought them within the words of s. 311, ‘‘person whose property has been sold,” and 
eptitled them to make theappHijation.— Rakhal Chunder Bose v, Lwarka Nath Misser, 
I. L. E., 13 Cal. 346. [J uue 22, 1886.] 
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Whbke one decree-holder had attached certain land, and another decree-holder against 
the same debtor had entitled himself to rateable distribution of the assets under s. 295 of 
the Code of Civil Procedure, held that the latter was entitled to apply, under s. 311 of 
the Code, to set aside the sale on the ground of material irregularity. — Lakshmi v, Kuttun- 
ni, I. L. R., 10 Mad. 57. [Sep. 29, 1886.] 

The words, ** any person whose immovable property has been sold,'’ in s. 311, are suffi- 
ciently wide to include a person who is neither the decree-holder nor the judgment-debtor 
nor the auction purchaser, but who alleges that the property sold in execution is his. — - 
Abdul Huq Mozoomdar v. Mohini Mohun Shaba, I L. R., 14 Cal. 240. [Dec. 2, 1886.] 

Although s. 312 of the Civil Procedure Code contemplates that objections to a sale 
under s. 311 shall be filed before an order for confirmation is passed, if the precipitate 
action of the Court has led to the confirmation of a sale before the time allowed for filing 
objections to the sale has expired, whether or not that Court could entertain such objec- 
tions after confirming the sale, the High Court on appeal is bound to interfere and to see 
that objections which by law the appellant is empowered to make are heard and deter- 
mined before a sale of his property is confirmed or becomes absolute. An application 
under s. 311 of the Civil Procedure Code, on behalf of a judgment-debtor who was a 
minor, was rejected on the ground that the applicant did not legally represent the minor, 
and the Court thereupon confirmed the sale. A second application to the same effect was 
then filed on behalf of the minor by his guardian, and was rejected on the ground that 
the Court had already confirmed the sale, and was precluded from entertaining objections 
after such confirmation, prior to w'hich no proper application of obje(;tion had been filed. 
From this order the judgment-debtor appealed, //eld that the appeal must be considered 
to be one from an order under the first paragraph of a. 312 of the Civil Procedure Code, 
confirming the sale after disallov\ing the appellant’s objection, and that it would, therefore, 
lie. JSeld that, assuming the tir.st application on the minor’s behalf to have been rightly 
rejected, the second was made b}^ a duly authorized guardian, and, with regard to s, 7 of 
the Limitation Act (XV. of 1887), was not barred by limitation ; and the judgment- 
debtor had, therefore, a right to make it, and the Court should have entertained and dealt 
with it before proceeding to confirm the sale or grant a sale-certificate. The order dis- 
allowing the application and the order confirming the sale were set aside, and the case 
remanded for disposal of the appellant’s objections. Phoolbas Koonwnr v. Jogeshur 
Sahoy (I. L. R., 1 Cal. 226) referred to. — Baldeo 8iugh v, Kishan Lai, I. L. R., 9 AIL 
411. [Feb. 11, 1887. J 


312. If no such application as is mentioned in the last preceding section 
Effect of objection being made, or if such application be made and the 
disallowed, and objection be disallowed, the Court shall pass an or- 

der confirming the sale as regards the parties to the suit and the purchaser. 

If such application be made, and if the objection be allowed, the Court 

shall pass aii order setting aside the sale, 
of its being allowed. * 


No suit to set aside, on the ground of such irregularity, an order passed 
under this section, shall be brought by the party against whom such order 
has been made. 


On the 16th June 1877, certain property was sold in execution of a decree, and on the 
29th June 1877, the judgment-debtor, the owner of the property, a[)plied to tlie Court to 
set aside the sale, and the sale was sot aside by the Subordinate Judge on the 24th January 
1878. The decree-holder, who was the purchaser of the proi)ertv, appealed to the Court 
of the District Judge, who reversed the order of the Subordinate Judge. //r7d that the 
Judge had no jurisdiction to do so, as the proceedings must be taken to be governed by 
Act VIII. of 1859 aud not by Act X. of 1877. Ranjit Singh v. Meharban Kocr (2 C. L. 
K. 391) cited and followed. — Burkut Ho^eein v. Majidoonuissa, 3 C. L, R. 208. [July 7, 
1878.] 

An Appellate Court has a discretionary power to substitute or order a new appel- 
lant or respondent after the period of limitation prescribed for an appeal. The right, title, 
and interest of G in certain immoveable property was attached and notified for sale in the 
execution of a money-decree held by T, It was also attached and notified for sale in the 
execution of a money-decree held by S and R. The same date was fixed for both sales. 
The ofiicer conducting sales first sold the property in execution of T’s decree, aud T pur- 
chased the property. He then sold Hie property in execution of the decree held by S aud 
Ej and K purchased the properly. The Court ezectitiBg the decrees confirmed the sale to* 
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T, him a Pale-certifi(5ate, and disallowing K’a objection to the confirmation. It 

also confirmed the sale to K, ordering? the purchase-money to be paid to S and R, and dis- 
allowing K’s objection to the confirmation ; but it refused to p:rant K a sale- certificate, oa 
the ground that, as the sale to T had been confirmed, and a sale-certificate granted to him, 
it could not give K posses.^ion of the property. In a suit by K against 8 and R to recover 
his purchase-money, held (distinguishing the suit from the cases in which it had been held 
that, when the right, title, and interest of a judgment-debtor in a particular property is 
sold, there is no warranty that he has any right, title, or interest, and therefore the auc- 
tion-purchaser cannot recover his purchase-money if it turns out that the judgment- 
debtor had no interest in the property) that the rule of caveat emptor did not apply, and 
the suit was maintainable. The provisions of s. 257 of Act VIII. of 1859 apply to appli- 
cations made under s. 256 of that Act, and to those only. Held, therefore, that inasmuch 
as K objected to the confirmation of the sale to him on the ground that the Court was not 
competent to confirm a sale which had by its previous order been nullified, and not on any 
of the grounds mentioned in s. 256 of Acd VIII. of 1859, K was not precluded by the 
terms of s. 257 of that Act from maintaining his suit. Whore the Court executing two 
decrees made separate orders directing the snle on the same date of certain immoveable 
property in execution of such decrees, the officer conducting sales was not bound to sell 
such property on<rc for all in execution of both de(;rees, and his selling sudi property sepa- 
rately was, therefore, not an irregularity in the conduct of the sales. — Court of Wards on 
behalf of the Raja of Kantit v. Gaya Prasliad, I, L. R., 2 All. 107. f Jan. 28, 1879.] 

Paor'EFDTNQS to execute a decree commenced when the former Code of Civil Proce- 
dure (Act VIII. of 1859) was in force; but property belonging to the judgment-debtor 
was sohl in 'pursuance of those proceedings on the 14th November 1877, after the new 
Code (Act X. of 1877) came into operation. Subsequently, at the instance of the applicant, 
the Court made an order, setting aside the sale on the ground of irregularity. Held that 
this order was governed by the former (^)de, and was consequently not subject to appeal. — • 
Chinto Jhosi v. Krishaji Narayan, I. li. R., 3 Bom. 214. [April 3, 1879.] 

Certain immoveable property was put up for sale in the execution of B’s decree, and 
was purchased by him. Subsequently, on the same day, such property was put up for sale 
in the execution of S’s decree, and was purchased by him. B obiected to the confirmation 
of the sale to 8 on the ground that S’s decree had been satisfied previously to such sale, 
and the Court executing the dec.roes made aii order setting aside such sale on that ground. 
S thereupon sued B to have such order set aside, and to have such sale confirmed, and to 
obtain possession of such property. Held that, inasmuch as such order had not been made 
under s. 257 of Act VIII. of 1859, but had been made at the instance of a purchaser un- 
der another decree, and B’s decree, as a matter of fact, had not been satisfied, S’s suit to 
have such order set aside was maintainable. — Sangara Ram r. Sheobart Bhagath, I. L. R., 
3 All. 112. [Aug. 2, 1880.] 

The Court executing a decree having made an order setting aside a sale under Act 
VIII. of 1859 of immoveable property in the execution of the decree, the purchaser at 
such sale sued the decree-holder and the judgment-debtor to liave such order set aside, 
and to have such sale confirmed in his favour. Held (Oldfield, J., dissenting) that the 
suit was maintainable, the provision of s. 257 precluding an appeal from an order setting 
aside a sale, and not a suit to contest the validity of such an order ; and that the order 
setting aside the sale in this case being ultra vires-, the auction-purchaser was entitled to 
the relief he claimed. — Diwan Singh v. Bharath Singh, I. L. R., 3 All. 206. [Aug. 23, 
1880.] 

Held (Oldfield, J., dissenting) that a suit by the purchaser at a sale of immoveable 
property in execution of a decree, which has been set aside under ss. 311 and 312 of Act 
X. of 1877, to have such sale (;onfirmod, on the ground that there was no irregularity in 
the publication or condiicti thereof, is not barred by the last clause of s. 312 or by the last 
clause of s. 588, but is maintainable. — Azim-ud-dln v. Baldeo, 1. L. R., 3 AJl. 554. [Mar. 
9, 1881.] 

Per Petheram, C.J., and Oldfield, Brodhurst, and Dutlioit, JJ. — An order passed 
under the first clause of s, 312 of the Civil Procedure Code, after an objection made under 
the provisions of s. 311 has been disallowed, is appealable under art, 16 of s. 588. Per 
Mahmood, J. — An application made under s. 311 can be disposed of only under s. 312, 
and if the Court rejects the objection to the sale, the order must be regarded as an order 
refusing to set aside a sale of immoveable property ” under the 1st para, of s. 312, 
and therefore appealable as falling under the purview of art. 16 of s. 588. Lalraan v. 
Russu Lai (Weekly Notes, 1882, p. 117), and Rnjan Knar v. Lai ta Prasad (Weekly Notes, 
1883, p. 178), dissented from by Mahmood, J. -Tola Ram Khub Chand, 1. L. R., 
7 AIL 253, [Dec. 13, 1884.J 



256 


EXECUTION OF DECREES. 


[Src. 312, 


in an application for execution the Court erroneoual}^ holds that the application is 
not barred, and orders a sale, the order, thouj^h erroneous and liable to be set aside in the 
way prescribed by the procedure law, is not a nullity, but remains in full force until set 
aside, and a sale held in pursuance of such order is, until set aside, a valid sale ; a suit to 
set aside such a sale is governed by art. 12, cl. a, of sell. 2 of Act XV. of 1877. The 
word “ disallowed ” in s. 312 of the Civil Procedure Code has no reference to an order 
passed on an appeal, but refers to the disallowance of the objection by the Court before 
which the proceedings under s. 311 are taken. On the 15th June 1878, a judgment- 
debtor filed a petition objecting to execution of a decree again.sfc him proceeding on the 
ground that the decree was barred. On the 18th November 1878, that objection was 
overruled, and certain of his property sold. Against the order overruling his objection 
the judgment-debtor appealed, and ultimately, on the 13th January 1880, the order was set 
aside by the High Court, and the decree was held to have been barred. Pending these 
proceedings the judgment-debtor also, on the 17th December 1878. applied, under the 
provision of s. 311 of the Civil Procedure Code (Act XI V. of 1882), to set aside the sale 
on the ground of material irregularity, but that application was ultimately rejected on 
the 17th May 1870, and the sale was confirmed on the 2Dt May 1879. On the 2nd April 
1880, the judgment-debtor applied to set aside the sale, on the ground that the decree in 
execution of which it had taken place had been held to be barred, and though an order 
setting aside the sale was made by the original Court, it was subsequently set aside by 
the High Court on the 13th April 1881, as having been made without jurisdiction. The 
judgment-debtor now brought a suit on the 4th January 1882 upon the same grounds to 
set aside the sale and recover possession. Held that the suit was barred. — Mahomed 
Hossein v. Purundur Mahto, I. L. R., 11 Cal. 287. fJan. 26, 1885.] 

Held that an objection made by one whose property was attached and sold in exe- 
cution of a decree for the payment of money for the performance of which he had be- 
come a siirety, that he was no party to the decree, and his property was not liable to be 
attached and sold, and therefore the sale was invalid, was not an objection enfertainable 
under s. 311 of the Civil Procedure Code, and wa^ consequently no ground for setting 
aside the sale under that section, especially as is was preferred for the first time in appeal, 
and, moreover, might have been taken under s. 278 at the time of attachment, when the 
objector would have had his remedy as therein provided.— Hub Lai t). Kanhia Lai, I. L. R., 
7 All. 365. [Feb. 4, 1885.] 

An objection by a judgment-debtor to a sale in execution of a decree on the ground 
that the property which was the subject of sale w'as not legally saleable is not a matter 
which can be entertained by the Court under s. 311 of the Civil Procedure Code, so as to 
afford a ground for setting aside the sale on account of material irregularity in publishing 
or conducting it. Ram Gopal v. Khiali Ram (I. L. R., 6 All. 448) and Janki Singh v, 
Adlakh Singh (T. L. R., 0 All. 393) distinguished. Per Mahmood, J. — The scope of 
s. 244 of the Civil Procedure Code is limited to matters connected which the execution of the 
decree between the decree-holder and the judgment-debtor, and covers all the questions 
which may arise between the decree-holder and the judgment-debtor relating to the exe- 
cution, &c., of the decree. Questions that may arise after the sale are not, strictly speak- 
ing, questions relating to the execution, discharge, or satisfaction of the decree, within the 
meaning of cl. 3, s. 244 ; but as soon as there has been a sale, the execution of the decree, 
so far as the decree-holder is concerned, is over, and the question whether the purchaser has 
purchased anything by the sale is not a question as to the execution of the decree-holder’s 
decree. Also Per Mahmood, J. — The expression “ conducting the sale,” as used in s. 311 of 
the Civil Procedure Code, does not include any proceedings unconnected with the actual 
carrying out of the sale, but refers to the action of the officer who makes the sale, and not 
to anything done antecedent to the order of sale.— Olpherts v. Mahabir Pershad (L. R., 10 
Ind. Ap. 25) referred to. — Ranchhaibar Mi.sr v. Bechu Bhagat, I. L. R., 7 All. 641. [Mar. 
12, 1885.] 

In a sale of immoveable property in execution of a decree, the proclamation of sale 
notified that the decree-holder held two charges on the property, aggregatingabout Rs. 1,000. 
There w^as, in fact, one charge only, amounting to about Rs.800. Held that the error ia 
the proclamation of sale amounted to such an irregularity in publishing the sale and put- 
ting up the property to the biddings of the public as must have materially marred the 
fairness of the auction and affected the price, and that the sale must therefore be set aside, 
on the ground of material irregularity in publishing and conducting it. — Kanji Mai v, 
Bibi Sailo, I. L. R., 8 All. 116. [Feb. 1, 1886.] 

Cketain immoveable property was attached in execution of a decree made by a Sub- 
ordinate Judge, and also in execution of a decree made by a Munsif. These decrees were 
held by the same person, and the judgment-debtor was the same person. Such property 
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wa« sold in exociition oi }k)11j decrees. On the tipi>li("alion of iho jmknnont-d(!h1or, who 
brought into Court the amount due on the decree ni'ido by the Subordinate Judre, and 
with the eouf^eni of the de<a’ee-holdcr and the auetion-purcliascr, the Subordiiuite .lodge 
made an illegal order setting aside such sale. Subsequently, on Ibe application of the de- 
cree-holder and the anction-])urehaser, the Munsif made an onler conlinuing such sale. 
Per Spankio, J. — That the Subordinate Judge had not any iurisdietion under s. 285 of 
the Civil Procedure Code to deal with such sale as regards the decree made by tho 
Munsif, and tho Munsif was not precluded by that section from conlirming such sale as 
regards the decree made by him by reason that the Subordinate Judij^e, a Court of a higher 
grade, had made an order setting it aside. Per Oldtield, J. — Tliat, having regard to the pro- 
visions of that section, it was doubtful whether the Munsif w:\s competent to confirm such 
sale; but inasmuch as the Subordinate .Judge only intended to set it aside as regards tho 
decree made by him, aiid his order was illegal, and the Munsif s order had done substan- 
tial justice, there was no reason to interfere. — Chunui Lai v. Lein Prasad, I. L. R., 3 All. 
35(3. [Lee. 20, 188(3.] 

ALTHoiTaH s. .312 of the Civil Procedure Code contemplates that objections to a sale 
under s. 311 shall be filed before an order for confirmaTion is jiassed, if the ])recu])itate 
action of the ('ourt lias hid to the confirmation of a sale lioforo the time allowed for filing 
objr (•lions t,o the sale has expired, whether or not that Court could entertain such ohjeo 
tioiis after conlirming tlui sale, the High Court on appeal is bound to interfere and to see 
lliat. object ions u liicli ])y law the appellant is emjiowered to make are heard and doter- 
miiicd bcforii a sale of Ins property is confirmed or becomes alisolnte. An apjilication 
under s. 311 of the Civil l*ro(iedure Code, on behalf of a judgmeut-dcibtor who was a 
minor, was rejcct(‘(l on the ground that the applicant did not legally re]>rcsent the minor, 
and the Court llicrenpon eondrinod tin* sale, A second a])plication to the same offeed w^as 
then filed on beliaif of tlui minor by bis guardian, and uas rejected on tlie ground that 
the (\)nrt had alreadx conlirnn'd the sale, and was preclinhal from entertaining objections 
after such (ionnrmal ion, prior to whicdi no ])ro])er a]>prKvat.ion of objection lead been filed. 
Ih'om this ()r(l(*r the judjineiit-ih'btor ap[)oale(l. Held tliat the appeal must be considered 
1o 1 k‘ on(‘ from an order under the first paragra]>h of s. 312 of the Civil Procedure Code, 
confinning Ihc sale after disallow ing tlic appellant’s objection, and tdia.t it would, therefore, 
lie. Held that, assuming iJie iii-^t. application on the minor’s behalf to have Ixam rightly 
rej<‘ct,ed, the second was made by a duly autlioriziMl guardian, and, with regard to s 7 of 
tho Limitation Act (X\' of 1877), was not barred by linn'ation, and th(‘ judgment- 
debtor had, tlunad'oro, a right, to m.\k<* it-, and tin* (’ourt should havi* enteri;ained and dealt 
with it, before proceialing t,o eamtinn tlie sale or grant a salo-eertiOeate. 'i'he order dis- 
allow ing the a))]d leat ion aiei I he order conlirming the sail*, wen* s(*t aside, and tluj case 
remanded for disposal of flic appelbint’s ohjeedions. Plnxdltas Koonwur r dogeshur 
f8ahoy (1. L. It., 1 (kil. 22(i) referred to.— jialdeo 8ingh v. Lisliaii Lai, I. L. Jt., 9 All. 
411.' [Pel). 11, 1887. J 


313 . The purchaser at any such sale may npply to the Court to set 

Application to aet aside ground that the person whose 

sale on ground of judgnieiit- property purported to he sold had no saleable in- 
deiitor having no salcatdo in- tere.st therein, and the Court may make such order 

as it thinks fit : Provided that no order to set 
aside a sale shall he made, unl(‘ss the judgment-debtor and the decree-holder 
have had opportunity of laung heard against such order. 

In execution of a decree obtained on tho 5th August 1870, the property of the judg- 
ment-diibtor was attached on tho l7tli August 1877. Tlie sale of the attached property 
was postponed pending a suit, instituted under the direction of the Court by a claimant 
to the attached ])ropcrty. 33iis suit having been dismissed on the 13th Sejitember 1878, 
the decree-holder, on tlie 25th 8e])tembcr, apjdied for a sale of tho property, and the l(3th 
Lecember was fixed for the sale. Meanwhile, on the 13th December 1 877, a decree had been 
obtained by anotlier party against the judgment-debtor, and in execution of this decree 
the same property was attached on the 1,3th September 1878, and under this attachment 
a sale took place on the 15th November following. On the lOth Lecember, as fixed, the 
property was again sold under the first attachment. The auction-purchaser at that sale, 
on the ()th January 1879, applied, under s. 313 of the Civil Procedure Code, to set aside 
the sale on the ground that tlie judgment-debtor had no saleable interest. Held (reversing 
the decision of the lower Court) on the authority of tho following cases— (jtogaram v. 
Kartick (3hander Singli (9 W. R. 514), Lala doogul Lall v, Bhuka (Jhowdhary (9 W. R. 
and Kartick Chancier Singh v, (logaram (2 W. R., Misc,, 48) — which the Court 
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felt bound to follow, while it doubted their correctness, that the sale must be set aside. — 
Chutka Panda r. Goburdlione Dass, 6 C. L. R. 85. [Feb. 13, 1880.] 

A PERSON who purchases immoveable property at a sale in execution of a decree^ 
knowing that the judgment-debtor has no saleable interest therein, is not entitled to the 
benefit of the provisions of s. 313 of Act X. of 1877, which were designed for the protec- 
tion of persons who innocently and ignorantly purchase valueless property. — Mahibir 
Prasad v. Dhuraan I)as, I. L. R., 3 All. 527. [Feb. 14, 1881.] 

In execution of a rent-decree, dated 26th May 1860, certain immoveable property was 
sold in execution, and purchased by the appellant on the 21st February 1880, no mentioD 
having been made of any incumbrances. On the 9th May 1879, a decree was obtained upon 
a mortgage executed by the original judgment-debtor, and in execution of that decree the 
property which had already been sold was attached, and, on the 11th Martjh, again sold in 
execution of the second decree, it being alleged that the property was covered by tho 
mortgage which was prior in date to the former decree. The appellant thereupon applied 
that the sale of the 21st March should be set aside under s. 313 of the Civil Procedure 
Code, and his purchase-money directed to be returned to him. Held that if, as a fact, the 
property sold w^a*;! covered by the mortgage, there was, under the (jinmmstances, no such 
saleable interest in the judgment-debtor at the time of the sale on the 21st February 1880 
as w'ould prevent the operation of s. 313 of the Civil Procedure Code, inasmuch as under 
that sale the purchaser would be unable to get the particular i)roperty purchased by him ; 
and that the sale must be set aside. — Naharmul Marwari v. Sadut Ali, 8 C. L. R. 468. 
[April 6, 1881J 

Where, in execution of a decree ptissed against a person who had previously been ad- 
judicated an insolvent, portions of his property (then vested in the Official Assignee) are- 
attached and sold, the purchaser is entitled to have the sale set aside under s. 313 of the 
Code of Civil Procedure, no-twithstauding that the Official Assignee acquies(‘es iu the sale, 
and is content to receive the sale-proceeds.— Binobundhoo Pal v, Shoshee Mohun Pal, 
1. L. R., 9 Cal. 217. [June 14, 1882.] 

S. 313 of the Civil Procedure Code only applies to (jases in which the judgment- 
debtor has no saleable interest in the property sold. It does not apply to cases where the- 
judgment-debtor has no saleable interest in a portion only of the property. — In the Mat- 
ter of the Petition of Ram Coomar Dey ; Ram Coomar Bey v. 8hushee Bhooshun Ghose, 
I. L. R., 9 Cal. 626. [Feb. 7, 1883.] ‘ 

The fact that property sold in execution of a decree is subject to a mortgage upon- 
which a decree has been obtained — which fact is not disclosed prior to the proclamation of 
sale — is not suffitnent to enable an auction-purchaser to set aside the sale on the ground that 
the judgment-debtor had “ no saleable interest’’ in the property, within the meaning of 8„ 
313 of the Civil Procedure Code. Naharmul Marwari v. Sadut Ali (8 C. L. R. 468) dis- 
tinguished. — Protab Chunder Cbuckerhutty v, Pauioty, 1. L, R., 9 Cal. 506. [Feb. 20, 
1883.] 

In the event of the death of the judgment-debtor, notice must issue to his represen- 
tative before the sale of immoveable property can be set aside under s. 313 of the Code of 
Civil Procedure, albeit that the section makes no express provision for the appearance of 
the representative. — Bdhi Kadar v. Gulam Mohidin, I. L. R., 7 Bom. 424. [J uly 19, 1883.] 

A MTSREPRESENTAnoN or concealmor^t in the sale-notification, which induces a pur- 
chaser to buy a property for mu(!h more than it is really worth — although that misrepre- 
sentation or concealment may be fraudulent — is no ground for setting aside a sale under 
F. 313 of the Civil Procedure Code. The meaning of s. 813 is, that whet) a purchaser under 
an execution -sale buys a property which turns out to have no existence at all, or to be of 
no saleable value whatever, the Court may then set aside the sale under s. 313. — Burga 
Sundari Devi v. Govinda Chandra Addy, I. L. R., 19 Cal. 368. [Bee. 14, 1883.] 

Unt>ee 8. 313 of the Code of Civil Procedure a purchaser at a sale in execution of a 
decree may resist the confirmation of Jthe sale and prevent its conclusion, while under s. 
815 he may apply, after the confirmation of the sale, for a refund of the purchase-money 
on the ground that nothing passed by the sale. To entitle a purchaser, under para. 2 of 
s. 315 of the Code of Civil Procedure, to a refund of purchase-money, it is not necessary 
that a Court should have decided in other proceedings that the judgment-debtor had no- 
saleable interest in the property which purported to be sold, or that the purchaser should! 
have obtained actual possession and have been deprived thereof. — Sivarama v, R£m^, I. 

E., 8 Mad. 99. [Nov. 20, 1884.] 

Per Petheram, C.J., and Oldfield, Brodhurst, and Buthoit, JJ. — An order passed 
vmder the first clause of s. 312 of the Civil Procedure Code, after an obieotion made uadeir 
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the provisions of s. 311 has been disallowed, is appealable under art. 16 of s. 688 . Per 
Mahmood, J.— An application made under s. 311 can be disposed of only under s. 312, 
and if the Court rejects the objection to the sale, the order must be rej^arded as an order 
“ refusing to set aside a sale of immoveable property ” under the 1st para, of a. 312, 
and therefore appealable as falling under the purview of art. 16 of s. 588. Lalman v. 
Kussu Lai (Weekly N otes, 1882, p. 117) and Rajan Knar v. Lalta Prasad (Weekly Notes, 
1883, p. 178) dissented from by Mahmood, J. — Tota Ram v. Khub Chand, I. R. L,, 7 
All. 253. [Dec. 13, 1884.] 

Held that an application under s. 313 of the Civil Procedure Code by Ihe purchaser 
at a sale in execution of a decree, which had been transferred for execution to the Collec- 
tor, in accordance with the rules prescribed by the Local Government, was entertainable 
by the Civil Courts, and the CoUe(^tor had no jurisdiction, under the Code or under Notifi- 
cation No. 671 of 1880, to entertain it. Madho Prasad v. Ilansa Knar (I. L. R., 5 All. 
314) referred to. — Nathu Mai v. Lachmi Narain, I. L. R., 9 All. 43. [Oct. 21, 1886.] 

The fact that property sold in execution of a decree is incumbered, even when the in- 
cumbrance covers the probable value of the property, is not sutficient to sustain a plea 
that the person wdiose property is sold had no saleable interest therein. S. 313 of the Civil 
Procedure Code contemplates that either the judj^ment-debtor hiui no int^rc^t at all, or 
that the interest was not one he could sell ; and the fact that the property may fetch little 
or nothing if sold does not affect the question. Naharmal v. Sadut All (8 C. L. R. 468) 
distingushed. Prota]) Chnnder Chuckerbutty v. Panioty (I. L. R., 9 Cal. 506) referred 
to. Sant Lai r. Ramji Das, 1. L. R., 9 All. 167. [Dec. 15, 1886.] 


314 . No sale of immoveable property in execution of a decree shall 

^ ^ , become absolute until it lias been confirmed by the 

Confirmation of sale. , '' 

Court. 


Under s. 314 of the Code of Civil Procedure (Act XTV. of 1882) the Civil Court 
cannot, U]>on or without application, refuse to confirm a sale on the ground that the pric« 
bid is too low. — Lakshmi r, Krishnabhat, I. L. R., 8 Bom. 424. [April 24, 1884. J 

Per Pethcrnm, C J , and Oldfield, Brodhurst, and Duthoit, JJ. — An order passed 
under the first clause of s. 312 of the Civil Procedure Code, after an objection made under 
the provisions of s. 311 has been disallowed, is appealable under art. 16 of s. 688. Per 
Mahmood, J. — An application made under s. 311 can be disposed of only under s. 312, 
and if the Court rejects the objection to the sale, the order must be regarded as an order 
“ refusing to set aside a sale of immoveable property ” under the 1st para, of s. 312, 
and therefore appealable as- falling under the purview of art. 16 of s. 588. Lalman v. 
Russu Lai (Weekly Notes, 1882, p. 117) and Rajan Ruar o. Lalta Prasad (Weekly Notes, 
1883, p. 178) dissented from by Mahmood, J. — Tota Ram v, Khub Chand, I. L. R., 7 
All. 253. [Dec. 13, 1884.] 

If .sale set aside, price to be 315 . When a Sale of immoveable property is 

returned to purchaHer, set aside under Section 312 or 313, 

or when it is found that the judgment debtor had no saleable interest in 
the property which purported to be sold, and the purchaser is, for that reason, 
deprived of it, 

the purchaser shall be entitled to receive back his purchase-money (with 
or without interest as the Court may direct) from any person to whom the 
purchase-money has been paid. 

The repayment of the said purchase-money and of the interest (if any) 
allowed by the Court may be enforced against such person under the ruhfs 
provided by this Code for the execution of a decree for money. 

Where immoveable property was sold in the execution of a decree under the provi- 
sions of Act VIII. of 1859, and the auction -purchaser, having been subsequently deprived 
of such property on the ground that the judgment-debtor had no saleable interest in it, 
applied under Act X. of 1877, s. 315, to the Court executing such decree for the return 
of the purchase-money, held that the Court could entertain the application. In ihe 
Matter of the Petition of Mulo (T. L. R., 2 All. 299) dissented from in a subsequent 
case, where it was hold that i\ct X. of 1877, s. 315, caimot h:ivp retrospective effect so as 
to apply to a sale which had taken phice before the Act came into opev.ilion. — Uiru Lai t\ 
Karim-un-nisa, I. L. E., 2 All. 780. [Mar. 23, 1880.J 
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A jri>nMFNT-i>i ivroR, wliose j>roj)crt3' liiid l)cen sold in execution of ilic decree under 
Act V'l II of 1 HHIK appealed from tlie order disallowin}^^ liis application to set- aside the sale, 
afler Acl X. of 1^^77 (C’ivil Pnxx'diire t’odo) came into force. The Ap|)ollate Court set 
a,^i<le the sale, ^Phe jnirchaser sued (he decree-holder for iiit-erost on the purchase-money 
and liie e\p('ns(‘s of tiu' sale, the purchase-money havin^^ been returned to him, under tho 
order of the ('our1 execuliiii:^ 1 he decree, without interest and less such ex])enses. HeJd 
b\' tIu' Full Ih'ucli that 1 lu' itrovisions of A(;t X. of 1877, and not of Act VII I, of IHr/d, 
w('re a p))licahle to the det('nnlnat ion of the matter in dis])nte in tlu; suit, Ilt^Ul by the 
Divisional Hcnch tSlraiL^lit and 'J\\rrell, dtl.) that, with rt'ference to the ruling' of tho 
J*'nll liench, the smi nianil ainabh'. TZe/d aUo by tlie Divisional IJeiadi that, under 
tJi(‘ circumstances of tin* casm t h<^ jd.init ill’ on;^lit not to be ovanted the relie,f soupdit — 
Dat^hiibar Dawil e, IJaiik ol' I pp('r Imha, Limited, 1, Jj, IL, 5 All, tib t, [Feb. 8, 1883 . | 


Feu Strai^lit, Oldtield, and d\>rrell, dd.— That the words in s. 315 of the Civil Pro- 
iH'dure ('ode, no salealile interest,” UK'an “ ludhini; to sell,” and aie not intended to 
coniine tho cases in which a jmrcliaser at an execution-sale shall be entitled to receive 
back Ins pnrchase-moiuy to tliosc in which the judi^nnent-debtor, thon;^di havinj^" an inter- 
est, smdi intma'st i^, l)\ i»rohihnion of law or for some other n ason, unsaleable*. Held by the 
F'ull Pencil that, a purchaser at a sale in execution of a decree can maintain a suit against 
th(‘ (lecree-lmldcr for recoverv of his purchase-money when It is found that tho judgment- 
debtor had no salealdi* interest in the ])ro[terty sold, and he is not limited to the speidal 
procedure m tin* (‘xeculioii dejtartmcnt mentioned in s. 315.— Alumiu Singh i\ Gajadhar 
Singh, I. L. IL, 5 All. 577. [May 7, 1883.] 


I^NDKB s 313 of the ('ode of Civil Procedure a purchaser at a sale jn execution of a 
decree may resist the confirmation of the sale and ])rev('nt its eoneJution, while under s. 
315 he mav’ apply, after the eoiifirmalion of the sale, for la'fund of tho purehasc-moiiey on 
the ground that nothing ])a.ssed by the sale. To entitle a pnrcliaser, under para. 2 of s. 
315 of the Code of Civil Procedure, to a refund of purehase-moiicvy it is not nece.ssary that 
a Court should have decided in other pro(;eedings that tho judgmont-dchtor had no sale- 
able interest in the property which purjiorted to be sold, or (liat the ])urelmser should have 
obtained actual ]>osscs5«ion and have been do{»rived thereof. — Sivarama xt. llama, I. L. 11., 8 
Mud. 90. [Xov, 2U, 188 t. J 


ITpox an applicatifin for refund of pundiase-money under s. 315 of the Code of Civil 
IToeedun*, the AiuiiMf, being of ojunion that tlic pureliasor had, in <*oIlnsi()n with the judg- 
ment-debtoi , run up the pri<-e of the laud at auction far beyond its value with a view 1i> 
prevent other [iropertv all.icJied fioui being .sold to satisfy ilie decree, rejected tho a])pli- 
cat,ion, cx( (‘pt as to a sum of IN. 50, vvliieh rejna'seute d t lu' alleged value of the judgment - 
dold,or’s interest; in the land brought to sale by the decree-holder. Uidd that, as the 
judgment-debtor was found to liavc no interest in the laud, the jmrehasor was entitled to 
a refund of the money paid to the decree- holder. — Kunhi Moidiu \\ Tarayil Moidin, 1. L. 
11., 8 Mad. 101. [Nov. 20, 188 l.J 


Where an order was pas^cMi under s, 315 of the Code of Civil Procedure direidlng 
refund to a ])ur(diaser in exeention of a decree in a suit iu which a second appeal la^’ to 
the High (y'ourt, hvid that, uiuler s, G22 of tho Code of (Jivil Procedure, the High 
(kmrt could set aside the order because, the judgment-debtor having been found to have a 
saleable interest, the Jiower Court had no power to order a refund. — Kuiihamed r. Chathu, 
1. L. ll„ 9 Mad. 437. [April 10, 1880.] 


316 . WIkui a .sale of immoveable property has become absolute in 
C!ertificate to purchaser of maiin(‘T aforesaid, the Court shall grant a certili- 
immoveahie proi.erty, cate stating the property sold and the name of the 

person who at the time of sale is declared to be the purchaser. Such cortili- 
cate shall bear the date of th(‘ coiitirmation of the sale; and, so far as regards 
the parties to the suit and persons claiming through or under them, tho title 
to the property sold sliall v(!st yi tlie purchaser from the date of such certifi- 
cate, and not before : Provich^d that the decree under which the sale took 
place was still subsisting at that date. 

The applicant purclia^iod certain land at a Court-sale on tlio I7th February 1870. 
Tho sale was coufirmod on the 20th March of tho same year. Tlie jiurcliascr did not 
apjily for a certificate of sale until the 10th March 1880. Htdd that tho application 
was barred by the Limitation Act (XT', of 1877), sch. 2, art. 178. Held also that tho 
purchaser’s right to a certificate of sale accrued to him under ss. 250, 257, and 259 of tlie 
(Vivil Procedure (k)dc (Aet VITl. of 1859) on tho 20th March 1875, when the sale was 
coutiiuied . — in re Kh.ija Palthanji, 1. L. IL, 5 Bom. 202. (Sep. 7, 1880.J 
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Certain immoveable property was put up for sale, under the provisions of Act X. of 
1877, in execnlion of a decree for money, and was purchased by C, witli notice that L 
held a decree enforciuL,^ a li(‘n on siieli ])r(>perl-y. Subsequently L applied for the sale of 
such property in cxec.ution of his decree, and such property was ])ut up for sale in execu- 
tion of that decree, and was pinadiased by S S sued, by virtue of such purchase, to re- 
cover ])ossessiou of such piojierty from lltld tliat, inasmuch as under Act X. of 1877 
what is sold in execution of a deca-ec )uir])orts to be the sjiecitic pro])erty, and as C had 
j)urchased the properly in suit witli notice of the existini^ lien on it, and subject to its 
re-sal(^ in execution of the decree in cxe(;ution of v\hi(di S had ])urchased it, what actually 
was sold in execution of that decree to 8 was such pro])erly, and 8 wa^ (oilitled to possession 
of such property under smdi sal(\ Sales under Act VIII. of 1859 and Act X. of 1877 
distini^uished.— Sheo Ivatan Lai v. CUiotey Lai, I. L. R,, 3 All. G4-7. [Mar. 2(1, 1881.] 

A PERSON purchased certain ]Wo})erty at a sale in execution of a decree in November 
1878 ; his ])urchase was conlirnKid, and he obtained a certiticato of sale on the 23rd May 
1879, from which date he remained in ]>os.session. The jud^nniMit-dehtor applied to have 
the sale set aside for irre^^^ularily, hut liis ap]dic.ation was dismissed both at the hearinj^ 
and on the ajij^eal. lie liad ap})lied, before the .sale took place, to stay the sale, on the 
ground that the right to apply for execution was barred. This a})pli(!ation w'as dismissed, 
but was allowed on a])]»cal. It did not aj)pear that the amd ion-pundiasor was a ]>artv to 
the ])roce(‘ding, or that he was cognizant of the a]i]dication. Two years from the date of 
the sale, and one and-a-half year from its confirmation, the judgment-debtor, on a sum- 
mary a]t]»licat ion, ohlained an order setting aside the sale, and ])utting the auction-pur- 
chaser out of jiossession. Held that the onler was erroneous, the Subordinate Judge 

having no power, after the sale had been coidirmed, to set aside the sale by a summary 

onler ; and that, under art. 1(15, sch. 2 of A<d/ XV^. of 1877, the application for such au 

order was barred. The words, “subsisting decree,” in s. 310 of Act X. of 1877, as 

auKuided by Act XI J. of 1879, mean a de<!ree unreversf-d and in full force, and not merely 
one upon which ex(Hmtion cannot he issued. — In the Mutter of the Petition of Mahomed 
Hossein v. Kokil Singh, 1. L. R., 7 Cal. 91. [April 13, 1881.] 

TTnder Act VI TT. of 1859, s. 295, and Act XX. of 1800, ss. 17 and 42, it was neces- 
sary to register the c(‘rt,irK‘,alo of sale itsidf, and not merely the memorandum of the 
certificate of sale. — Srinivasa Silstri r. Seshayyangar, I. L. R , 3 Mad. 37. [April 29, 
1881. J 

Cl. 178, sell, 2 of the Limitation A(d (XV. of 1877), is not. applicable to apj)!!- 
cations for certificates of sale. Lie Khaja Patthanjee (1. L. R, 5 Bom. 202) dissented 
from. The provisions of the Indian Limitation Act (XV. of 1877) do not apply to ap- 
plications to a Court to do' what it has no disc.retion to refuse, nor to applications for the 
exercise of fumdaons of a ministerial character. Kylasa (louiidan r. Ramasami Ayyaii 
(I. L, R., 4 Mad. 172) followed. — Vithal Jamargan e. Vithojirav, I. L. R., G Bora. 58G. 
[July 12, 1882.] 

A ruRCiiASER of iraraoveable property at a Court -sale under the Civil Procedure 
Code (.\ct A'^lll. of 1859), who has been ]mt into ])Ossession by the Court, has thereupon 
a complete title against all persons bound by the de(Tee, notwithstanding that he has no 
cort ifujato of sale, or one only which has not been registered. Rajkishan Mookerjee v. 
Radha Madhab (21 W. R. 319) followed. Qtmr * — How far the above ruling wall be 
affecjted by t.he language of s. 31G of Ac-t XIV. of 1882 8hivarara Nara3’an v. Ravji 
Sakhilram, I. L. R., 7 Bom. 254. [Oct. 11, 1882.] 


The ])osit.i()n of a purchaser at a sale in execution of a de(*ree of the High Court after 
he has obtained a certificate from the Registrar under rule 415 of the Rules of ('ourt is 
that of a person clothed with a right to a conveyance in virtue of a coutra(d ; he does not 
hold, save as regards the parties to the contract of sale, the ])Osition of an owner. M^hen 
the sale is continued, the purchaser is entitled to a conveyance, and until he obtains a con- 
veyance the projierty in the estate purchased does not, having regard to rule 431, pass to 
him so as to give him rights as against parties not bound by the decree under wdiich the 
sale took place. All that ])asscs to him, as against the defendant in that suit, is an eriuitable 
cstaie ami a right to a conveyam^e of the pro[)erty. And, therefore, as the estate in the 
property purchased has not passed, the jmrc.haser is not entitled to maintain a suit for 
partition. In such a suit he could not, on partition, give a good conveyance to the parties 
interested in the estate, nor would ho be entitled to a declaration of his share in the jiro- 
perty.— Johur Mull Khoorba v. Tarankisto Hob, 1. L. R, 10 Cal. 252. [May 23, 1883.] 

Held that a sale-certificate granted under s. 31 G of the Civil Procedure Code is not 
a doemmont the registration of which is comimlsory under the Registration Act, 1877, s. 
17 (/>).— Masarat-uu-uissa c. Adit Ram, 1. L. R., 5 All. 5G8. [May 31, 1883.] 
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A CREDITOR obtained a decree against his debtor, and applied for and obtained an 
order for execution. This application was unsuccessfully opposed by the judgment-debtor 
on the ground that execution was barred by limitation. Certain properties of the judg- 
ment-debtor were attached and sold in execution of this decree, the judgment-creditor 
himself becoming the purchaser. In due course, the sale was confirmed, and a certificate 
granted to the purchaser. Subsequently to this, the order granting execution came up 
before the High Court on appeal, and that Court decided that execution was barred. The 
person who had been the judgment-debtor then brought a regular suit against the pur- 
chaser to recover the properties sold in execution. Held that he was entitled to have 
the sale set aside by regular suit. Jan Ali v. Jan Ali Chowdhry (1 B. L. R., A. C., 56; 
10 W. R. 154) distinguished. — Mina Kumari Bibee v. Jagat Sattani Bibee, I. L. R., 10 
Cal. 220. [Sep. G, 1883.] 

Where land subject to an uurogi‘«tered mortgage, the registrat-on of which was op- 
tional, was attached and sold in execution of a money-de<Tee obtained against the mort- 
gagor. and the purchaser registered his certificate of .sale and obtained possession of the 
land, held that no question of priority under s. 60 of the Registration Act could arise, in- 
asmuch as the purchaser acquired only the right, title, and interest of the mortgagor sub- 
ject to the mortgage. — Ramarja v. Arunachala, 1. L. R., 7 Mad. 248. [Nov. 12, 1883.] 

Where the interest of one of several joint tenants in a family dwelling-house and in 
certain lands let out on service-tenure is sold in execution, the purchaser is entitled to 
joint possession of the dwelling-house with the other shareholders, and also to a right to 
share ui the service- rents. Kowar Bijoi Kesal Roy v. Samasundari (B. L. R. Sup. Vol, 
173 ; 2 W. R. Misc. 30) commented on. — Rajanikanth Biswas v. Ram Nath Neogy, I. L, 
R., 10 Cal. 244. [Nov. 2.3, 1883 ] 

The provisions of s. 244 (c) of the Civil Procedure Code prohibit not only a suit 
between parties and their representatives, but also a suit by a party or his representatives 
against a purchaser at a sale in execution of the detjree, the object of which is to deter- 
mine a question wdiicli properly arises between the parties or their representatives, and 
relates to the execution, di.scharge, or satisfaction of the decree. A judgment-debtor, 
whose occupanc}'- tenure had been sold in execution of a decree for money, sued the pur- 
chaser for recovery of the property, on the ground that the sale of occupancy-rights iti 
execution of decree was illegal and void, being in contravention of the provisions of s. 9 
of Act XII. of 1881 (N. W. P. Rent Act). Held by the Full Bench that the question 
involved in the suit was one of the nature referred to in s. 244 (c) of the Civil Procedure 
Code as determinable only by order of the Court executing the decree, and tha^ -he suit 
was, therefore, not maiTitainable. Narain v. Puran (Weekly Notes, 1883, p. 218; referred 
to. — Basti Ram v. Fattu, I. L. R., 8 All. 146. [Jan. 21, 1886.] 

S. 273 of the Civil Procedure Code (Act X. of 1877) having expressly provided 
a mode for the attachment of decrees, the procedure laid down in s. 274 relating 
to immoveable properly has no application to the attachment of a decree for redemp- 
tion. Under s. 31G of the Civil Procedure Code (Act X of 1877) the title of a purchaser 
at a Court-sale becomes complete upon his payment of the purchase-money and confirma- 
tion of the sale by the Court. When the sale is admitted, production of a certificate is 
not neoes.sary to prove that fact. — Naigar Timapa v. Bhaskar Parmdya, 1. L. R., 10 Bom. 
444. [Mar‘ 11, 1886.] 

At a Court-sale held on the 15tli November 1871 in execution of a decree, the 
plaintiff’s deceased husband purchased a house, but neglected to register his sale-certifi- 
cate. In attempting to recover possession, he was obstructed by the defendant, who 
claimed the property as her own. Summary proceodiugs under s. 269 of Act VIII. of 
1859 were thereupon instituted against the defendant, and the defendant’s claim was up- 
held by an order passed on the 7th November 1872 In the njeantime the plaintitf’s 
husband having died, plaintiff filed, on the 31st March 1873, a regular suit to establish her 
title. On the 8th July 1873, she obtained a second certificate, and registered it. The Court 
of first instance awarded her claim, but on appeal l)y the defendant the lower Appellate 
Court reversed that decree, on the ground tliat, at the institution of the suit, plaintiff 
had not a registered certificate of .sale. That decree was confirmed on the 17th November 
1879, on second appeal, by the High Court. On the 30th April 1880, plaintiff brought 
this suit on the strength of her registered certificate. The Court of first instance allowed 
her claim. The defendant appealed, and the lower Appellate Court held her suit not 
maintainable. On appeal by plaintiff to the High Court, held, confirming the decree of 
the lower Appellate Court, that plaintiff’s suit was barred. The Subordinate Judge hav- 
ing, by his order of the 7th November 1872, passed in the summary proceedings, disposed 
of the case on the ground that the property belonged to the defendant, the plaintiff wa» 
ut»der an obligation to displace that order by a suit instituted within one year from it* 
date. — Bai Jamua v. Bai Ichha, 1. L. R., iU Boiu. 604. [April 20, 1886,] 
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317. No suit shall ho niaintai?ied against the certified purchaser on the 
Bar to suit against pur- ground that the purchase was made on behalf of 
chaser buying ben^mi. any other person, or on behalf of some one through 

whom such other person claims. 

Nothing in this section shall bar a suit to obtain a declaration that 
the name of the certified purchaser was inserted in the certificate fraudulent- 
ly or without the consent of the real purchaser. 

In a suit to obtain possession of certain property purchased at an execution -sale, the 
plaintiff who alleged that the purchase had been made for his benefit, and that the certifi- 
ed purchaser was his benainidar, made the certified purchaser, who admitted his allegation, 
a defendant along with the person in possession. Held that the case came within the 
rule laid down in Buhuns Koowar v. Lalla Balioorie Lall (14 Moore’s I. A 490 ; 10 B. 
L. R. 159), and that the suit was not barred by s. 317 of the Civil Procedure Code. — Kazi 
Arjun Mullick Sheikh Farutulla, 9 C. L. R. 295. [July 18, 1881.] 

The provisions of s. 317 of the Code of Civil Procedure are no bar to a suit for parti- 
tion brought by a Hindu son against his father and a certified purchaser of family-pro- 
perty, w’ho has bought benami for the father with the family-funds at a sale in execution 
of a decree against the father. — Natesa v. Venkatariimayyan, I. L. R., 6 Mad. 135. [Nov, 
2, 1882.] 

A SUED K, the purchaser of certain immoveable property sold in execution of a decree 
under Act VIII. of 1859, for a declaration that K had purchased such property on her 
behalf. The suit was instituted after Act VIII. of 1859 was repealed, and Act X. of 1877 
came into force. When the suit was instituted, K did not hold a sale-certificate. After 
it was instituted, he applied for and obtained a sale-certificate under s. 317 of A(;t X. of 
1877. Held that, when the suit was instituted, it was maintainable, as, the defendant not 
being a certified purchaser under s. 260 of Act VIII. of 1859, that section did not apply ^ 
and that, when the defendant obtained a certificate under s. 317 of Act X. of 1877, he be- 
came a certified purchaser, and the suit would only bo maintainable if the plaintiff made 
out a case falling within the provisions of the last part of s. 317. — Aldwell v. Ilahi Bakhsh, 
I. L. R., 5 All. 478. [Feb. 5, 1883.] 

In a suit by A against B and C to recover land, A alleged that B bought the land at 
a Court-sale on his behalf. B did not contest the suit. C, who did not claim under B, 
pleaded that A could not recover by reason of the provisions of s. 317 of the Code of 
Civil Prov^edure. Held that s. 317 only enabled the certified purchaser and those claim- 
ing under him to avoid arrangements made with him in the nature of a trust, and was no 
bar to the suit. — Ramakrishuappu v. Adinarayana, I. L. R., 8 Mad. 511. [July 6, 
1885.] 

Certain property belonging to a judgment-debtor was brought to sale and purchased 
by a person in the benami name of her daughter, then an inf int ; and the sale-certificate 
was made out in the name of the latter. Subsequently the mother mortgaged the pro- 
perty, and the mortgagee brought a suit, obtained a decree, and had the property sold, 
and purchased it himself. Upon his being resisted by the daughter in attempts to get 
his name registered as proprietor, he instituted a suit against both mother and daughter 
to establish his rights to the property. The daughter thereupon objected that the suit 
would not lie by reason of the provisions of s. 317 of the Civil Procedure Code. Held 
that the provisions of that section, which were intended to prevent fraud, were inappli- 
cable to the facts of the case, and that the suit was maintainable. — Kanizak Sukiua v, 
Monohur Das, I. L. R., 12 Cal. 204. [Aug. 18, 1885.] 

3ia When the property sold is in the occupancy of the judgment-debtor 

Delivery of immoveable 

property in occupancy of claiming under a title created by the judgment- 
judgment-debtor debtor subsequently to the attachment of such pro- 

perty, and a certificate in respect thereof has been granted under section 316, 
the Court shall, on application by the purchaser, order delivery to be made 
hy putting the purchaser or any person whom he may appoint to receive de- 
livery on his behalf in possession of the property, and, if need be, by remov- 
ing any person who refuses to vacate the same. 

A OBTAINED a money -decree against B on the 25th January 1872, in execution of 
which property belonging to B was sold on the 9th September 1874, A himself becom- 
ing the purchaser. The sale was confirmed on the 9th October 1874, but the certificate 
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of sale was not issued till the 23rd January 1878. A upjdiod for possession on the 
2ud April 1879. Held i\vAi the ri^dit to a])]»ly for jiossession conteniiilatcd in Aet Vlll. of 
1859, ss. 2G3 and 2G4 (corresponding' witli Act X. of 1877, ss. 318 and 319), accrued on the 
date the certificate of sale was issued, and not on that on which the sale was confirmed, and 
that, therefore, the period of limitation under Act XV. of 1877, ?5(di. 2, art. 178, a^^ainst 
the purchaser, counted from the former date. — Basapa v. Marya, I. L. U., 3 Bom. 433. 
[July 14, 1879.] 

Cl. 178, sell. 2 of the Limitation Act (XV. of 1877), is not applicable to appli- 
cations for certificates of sale. Khaja Patthanjee (l.L. R., 5 Bom. 202) dissented 
from. Tlie provisions of the Indian Limitation Act (XV. of 1877) do Jiot a])ply to ap- 
plications to a Court to do what it has no discrelion to refuse, nor to a]ip]ications for the 
exercise of fuiK'tlons of a ministerial character Kylasa (loundan v. Ramasami Ayyan 
(L. L. R., 4 Mad. 172) followed. — Vithal Janardan v. Vithojirav, 1. L. R,, G Bom. 58G. 
[July 12, 1882.] 


S ATTACirEi) certain land and a house in execution of a decree ai^ainst R. M ]mt in 
a claim, under s. 278 of the Code of Civil Proce<] lire, alle^iiiijf that he was in ])ossessioii 
as purchaser from R. '^Idie e.laim was rejected. Nd suit, was l)rou^ht by M to con1(‘st 
this order. S purchased the said land and house in execution, and obtained a sale-certifi- 
cate. In 1881' S sued M to recover possession of the land and house, alleyin^^ that in 
execution-proceedin.LTS in 1882 he had been ])ut into ]>ossession of tlic laud, but not of 
the house, which was found loched up by the (’ourt amin, and that M prevented him. 
from enjoyint^ both the land an<l house. M pleaded that S had never lieen ]iut into 
possession, and atrain set up his title as purchaser from R, and posse.ssion under such title. 
The Munsif found that S had been ])ut into formal or const met ive ]K).ssessi()n of tlie land, 
but not of the house, and decreed the <daim. On appeal the District ,Iud;^e held that S 
Mas bound to proceed accordiiii^^ to the provisions of s 335 of the Code of Civil Procjo- 
dure to recover possession, and could not brinj.^ a separate suit. IToJd that', whether 
there had been lei^al (bdiverv or not, the suit w^as not barred. — Sevu v. Muttusami, I. L. 
R., 10 Mad. 53. [Se]>. 11, 'I88G.J 


319 . When the property sold is in the occupancy of a tenant or other 
.p, , - . ,, person entithul to occupy the same, and a certifi- 

ja'opcrty in occupancy of c*at(* in respect thereof lias been granted under sec- 
tenant. tion 31G, th(‘ Court shall order delivery thereof to 

be made by atllxiip" a copy of the certificate of sah^ in some conspicuous place 
on the property, and proclaiming to the occupant, by boat of drum, or in such 
other mode as may be cu.stomary at some convemient place, that the interest 
of th(i judgment-debtor has been transferred to the purchaser. 


A oTiTAiXEDa monoy-d^'crce against B on the 25tli Jmuiary 1872, in execution of 
M'liich property belonging to B was sold on the 9lh Septemher 1874, A himself becoming 
the purchaser. The s:ile was confirmed on the 9th October 1874, but the certificate of sale 
was not issued till the 23rd January 1878. A ajiplied for possession on the 2nd April 
1879. Held that the right to ap[)lj for possession contemplated in Act Vlll. of 1859, ss. 
2G3 and 2G t (corresiiondiug with Act X. of 1877, ss. 318 and 319), accrued on the date the 
certificate of sale was issued, and not on that on which the sale was confirmed, and that, 
therefore, the })eriod of limitation under AotXV. of 1877, sch. 2, art. 178, against the 
jmrehaser, counted from the former date. — Basapa v. Marya, I. L. R., 3 Bom. 433. [July 
14, 1879.J 


Cl. 178, sch. 2 of the Limitation A(;t (XV. of 1877), is not applicable to applica- 
tions for certificates of sale. lie Khaja Fattlianjee (I. L. R., 5 Bom. 202) dissented from. 
The provisions of tlie Indian liimitation A(;t (XV. of 1877) do not apply to ap])lications to 
a Court to do what it has no dis(yetion to refuse, nor to applications for the exercise of 
functions of a ministerial character. Kylasa Goundan v. Ramasami Ayyan (1. L. R , 4 
Mad, 172) followed. — Vithal Janardan v. Vithojirav, 1. L. R , 6 Bom. 58G. TJuly 12, 
1882.] 


320 . The Local Government may, with tlie sanction of the Governor- 

Power to rescribe rules for e.'not al ill Council, declare, by notification in the 
transferring to Collector exe- official Gazette, tliat in any local area the execution 
cution of certain decrees. of decrees in cases in which a Court has ordered 

any immoveable property to be sold, or the execution of any particular kind 
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of such decrees, or the execution of decrees ordering the sale of any particular 
kind of, or interest in, immoveable property, shall be transferred to th^ Ool* 
lector, and rescind or modify any such declaration. 

The Local Government may also, notwithstanding anything hereinbefore 

Power to prescribe rules as contained, from time to time prescribe rules for the 
to transmission, execution, transmission of the decree from the Court to the 
and re-transmission of decrees. Collector, and for regulating the procedure of the 

Collector and his subordinates in executing the same, and for re-transmitting 
the decree from the Collector to the Court. 

Hrld that a decree for the sale of ancestral land, or of an interest in such land, in 
enforcement of an hypothecation or such land, is a “ decree for nioney’^ within the meaning 
of the rules prescribed by the Local Government under s. 320 of Act X. of 1877. — Binjh 

0. Kati Ram, I. L. R., 4 All. 115. [Aug. 20, 1881.] 

Held that effect cannot he given to the rules prescribed hy the Local Government 
under s. 320 of Act X. of 1877, unless an order for sale has been made on or after the Ist 
October 1880. — Hafiz-un-uissa r. Mahadeo Pnisad, I. L. R., 4 All. 116. [Aug. 29, 1881. J 

A Subordinate Judge made an order for the .sale, in execution of a decree, of certain 
immoveable property, which was ‘"ancestral,** within the meaning of the notification by 
the Local Government, No. 671, dated the 30th August 1880, under which execution of 
Buch decree should have been* transferred to the Collector; and such property was sold 
Rccordin^y. Held that the order for the sale of such property having been made without 
nirisdictioii, the sale was void, and should be set aside. — Sukhdeo Rai v. Sheo Ghulam, 

1. L. R., 4 All. 382. [April 5, 1882.] 

Orders passed by a Collector in the exercise of the powers conferred on him under 
». 320 and the following sections of the Civil Procedure Code, relating to the execution of 
a decree of a Civil Court, after transfer of the decree to him under s. 320, arc not appeal- 
able to the High Court. Held, therefore, that the order of a Collector, disallowing an ap- 
plication by the judgment-debtor that the amount of the decree might be satisfied hy the 
temporary transfer of his immoveable property, and ordering the sale of such property, and 
the order of a Collector confirming a sale, were not appealable to the High Court. — Madho 
Prasad v. Hausa Kuar, I. L. R., 5 All. 314. [Feb. 24, 1883.] 

A Collector, to whom a decree for sale of mortgaged property has been transferred 
for execution under s. 320 of the Civil Procedure Code, is limited to one of the three 
courses specified in s. 321 , and may not depart from them ; much less may he do whnt the 
Court itself could not do in such a case— allow' ])ayment of the debt to be made by instal- 
ments. A Collector, to whom a decree has been so transferred for execution, acts minis- 
terially, and, when ho delegates his functions to an assistant or a marnlatdar, incurs a risk 
of having to answer in damages to the person who is, by any error or mistake, deprived of 
the fruits of his judgment ; and this ri.sk attaches independently of malice or negligence. 
The Court that has made a decree or judicial order, which has been transmitted to the 
Collector for execution, is not deprived of the judicial powers with respect to it which may 
still, at any particular time, be competent to such Court, and which it would have had, had 
the order been pla(;ed in the hands of its own ordinary officer, the nazir. In the exercise 
of such powers the Court hfis authority to recall its own record transmitted to the Col- 
lector. — Mahadaji Karandikar v. Hari H. Chikno, I. L. R., 7 Bom. 332. [June 28, 1883.] 

A DECREE passed by a Subordinate Judge upon a bond, in which certain immoveable 
property w^as mortgaged, was. in accordance with the rules made by the Local Govern- 
ment under s. 320 of the Civil Procedure Code, transferred to the Collector for execution. 
A sale in execution took place, and the Collector gave the purchaser a certificate of the 
sale. Upon this certificate the purchaser applied to the Subordinate Judge to give him 
possession of a larger amount of property than that specified in the certificate, and, upon 
the refusal of the Court to do so, applied to the Collector to amend the certificate. The 
amendment having been made as desired, the purchaser again applied to the Subordinate 
Judge for possession of the amo\mt claimed by him, and the Subordinate Judge again 
rejected the application, holding that only the lesser amount had been sold in execution 
of the decree. Held that, with reference to the second paragraph of rule 19 of the 
Rules framed by the Local Government under s. 320 of the Civil Procedure Code, regard- 
ing the transmission, execution, and retransmission of decrees, and published in the N. 
W. P. and Oudh Gazette of the 4th September 1880, the matter of delivery to the pur- 
chaser was within the jurisdiction of the Subordinate Judge, notwithstanding the terms 
of s, 320, and notwithstanding the ruling of the Pull Bench in Madho Prasad v. Hausa 

C. P. 34. 
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Kaur (I. L. R., 5 All. 314). Held nlso that, inasmuch as the Subordinate Judge had juris- 
diction to decide the question, and inasmuch as, even if his decision were wrong, the pur- 
chaser had a remedy by bringing a regular suit, the matter did not fall with s. 622 of the 
Civil Procedure Code, so as to call for the interference of the High Court in revision, 
Shivaiiathaji v. Joma Kashinath (I. L. R., 7 Rom. 341) and Amir Hasan Khan v. Sheo 
Raksh Singh (I. L. R., 11 Cal. 6) referred to. — Sundar Has y. Mansa Ram, I. L. R., 7 All. 
407. [Dec. 15, 1884. J 

Held that the ownership of alluvial land which had accreted to a riparian village 
must rest upon the same title as that upon which the original village was held, and that 
us the riparian village was ancestral, the accreted property must be ancestral also. — Ram 
Prasad Rai y. Radha Prasad Singh, I. L. R., 7 All. 402. [Feb. 27, 1885.] 


Powers of*|Collector when 321. When the execution of a decree has been 

execution of decree is so transferred, the Collector may — 
transierrea. ^ 

(a) proceed as the Court would proceed under section 305 ; or 
{b) raise the amount of the decree by letting in perpetuity, or for a 
term, on payment of a p)remium, or by mortgaging, the whole or any part of 
the property ordered to be sold ; or 

(c) sell the property ordered to be sold, or so much thereof as may be 
necessary. 


322. When the execution of a decree, not being a decree ordering the 

Proc ociuienf Collector wi.en initnoveal.le property in pursuance of a con- 

execution of decree is SO trans- tract Specifically aff(*cting the same, but being a 

decree for money i)» satisfaction of wliich the Court 
has ordered the sale of immoveable prop(‘rty, bas been so transferred, tlie 
Collector, if, after such inquiry as he thinks necessary, he has reason to 
belie ve that all the liabilities of the judgment-debtor can be discharged without 
a sale of the whole of his available immoveable property, may proceed as 
hereinafter providtKi. 


Notice to be given to de- 
cree-holders and to persons 
having claims on i)roperty. 


322A. In the case mentioned in section 322, 
th(* Collector shall publish a notice calling upon — 


(c() every person holding a decree for money against the judgment-debtor 
capable of execution by sale of his immoveable property, and which such 
decree-holder desires to have so executed, and every liolder of a decree for 
money in execution of which proce<“ding.s for the sale of such property are 
pending, to produce before the Collector a copy of tlie decree, and a certifi- 
cate from the Court whicli passed or is executing the same, declaring the 
amount recoverable thereunder : 

(h) every person having any claim on the said property, to submit to the 
Collector a statement of such claim, and to produce the documents (if any) 
by which it is evidenced. 


Such notice shall be in the language of the district, and shall allow a 
period of sixty days from the date of its publicatioTi for compliance therewith. 
It shall be published by being posted in the Court-liouse of the Court which 
made the original order under section .304, and at such other places (if any) 
as the Collector thinks fit. Where the address of any such decree-holder or 
claimant is known, a copy of the notice shall be sent to him by post or 
otherwise. 


322 B. Upon the expiration of the said period, the Collector shall ap- 

, point a day for hearing any repn*sentation8 which 

to be ascertained, nnd irn- the. judgrmuit debtor and the decree-holders or 
movouble i>ro|.eriy available claimants (if any) may d<‘sii-o to make, and for 
for their satisfaction. holding such inquiry as he may deem necessarj' for 
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informing himself as to the nature and extent of such decrees and clainas and 
of the Judgment debtor’s immoveable property, and may, from time to time, 
adjourn such hearing and inquiry. 

If there be no dispute as to the fact or extent of the liability of the judg- 
inent-debtor to any of tlie decrees or claims of which the Oolletdyor is inform- 
ed, or as to the relative priorities of such d(;crees or claims, or as to the liabi- 
lity of any such property for the satisfaction of such decrees or claims, the 
Collector shall draw up a statement, specifying the amount to be recovered 
for the discharge of sutdi decrees, the order in which such decrees and claims 
are to be satisfied, and the immoveable property availa\)le for that purpose. 

If any such dispute arises, the Collector shall refer the sairm, with a 
statement thereof and his own opinion thereon, to the Court which made 
the original order under sf^ction 304, and shall, pending the reference, stay 
proceedings relating to the subject thereof. The Court shall dispose of the 
dispute if the matter thereof be within its Jurisdiction, or transmit the case 
to a competent Court for disposal, and the final decision shall be communi- 
cated to the (Collector. The Collector shall then draw up a statement as above 
provided in accordance with sucli decision. 

An appeal from the decision of a dispute under s, 322B of the Civil Procedure Code 
falls directly within the ex(;eption of art. 11, sch 2 of the Court Pees A(d (VII. of 1870), 
and the memorandum of appoal '<hou]<l therefore he presented as for a deeroo in a suit up- 
ou au ad valorem stamp. ^Srinivasa Avvangar r. Pna d\iml)i Nayahar (1 L. R., 4 Mad. 
420) dissented from.-~Ahmad Khan v. Aladlio Das, I. L. R , 7 All. 565. [Mar. 16, 1885.] 


322C. The Collector may, instead of himself issuing the notices and 

When Distnet Court may f'** inquiry required by ss^ctions 322A and 

issue notices and hold in- 322B, draw up a statement specifying the circura- 

stances of the Judgment-debtor and of his immove- 
able property, so far as they are known to the Collector or appear in the re- 
cords of his office, and forward such statement to the District Court ; and 
such Court shall thereupon issm* the notices, hold the inquiry, and draw up 
the statement r(‘quired by sections 322 A and 322 B, and transmit such state- 
ment to the Collector. 

322D. The decision by the Court of any dispute arising under section 

Eflfoct nf decimou of Court 3--0 s'lall, as bfitwopn the parties 

as to dispute iirisinfr undor thereto, have the force of, and be appealable as, a 
section 62'JB or decree. 


323 Whenever the amount to be recovered and the property available 
Schoino for liquidation of have been determined as provided in section 322B 
money-docrees. or 3220, the Collector may — 

(1) if it appears that the amount cannot be rc'covered without the sale 
of the whole of th(i property available, proceed to sell such property ; or if it 
appears that the amount with interest (if any) in accordance with rhe decree 
and, when not decreed, with interest (if any) at such rate as he thinks reason- 
able, may be recovered without such sale, 

(2) raise such amount and interest (notwithstanding any order under 
section 304) 

(а) by letting in perpetuity or for a term, on payment of a premium, the 
whole or any part of the said property ; or 

(б) by mortgaging the whole or any part of such property ; or 

(c) by selling part of such property ; or 

(d) by letting on farm, or managing by himself or another, the whole or 
any part of such property for any term not exceeding twenty years from the 
date of the order of sal(‘< ; or 
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(e) partly by one of such modes, and partly by another or others of such 
inodes. 

(3) For the purpose of managing, under this section, the whole or any 
part of such property, the Collector may exercise all the powers of its owner. 

(4) For the purpose of improving the saleable value of the property 
available or any part thereof, or rendering it more suitable for letting or 
managing or for preserving the property from sale in satisfaction of an in- 
cumbrance, the Collector may discharge the claim of any incumbrancer which 
has become payable, or compound the claim of any incumbrancer whether it 
has become payable or not, and for the purpose of providing funds to effect 
such discharge or composition, may mortgage, let, or sell any portion of the 
property which he deems sufficient. If any dispute arises as to the amount 
due on any incumbrance with which the Collector proposes to deal under this 
paragraph, he may institute a suit in the proper Court, either in his own 
name or the name of the Judgment-debtor, to have an account taken, or he 
may agree to refer such dispute to the decision of two arl>itrators, one to be 
chosen by each party, or of an umpire to be named by such arbitrators. 

In proceeding under paragraphs (2), (3), and (4) of this section, the 
Collector shall be subject to such rules, consistent with this Act, as may, 
from time to time, be made in this behalf by the Chief Controlling Revenue 
Authority. 


A Small Cause Court may iasue a warrant for the arrest of a person residing in 
another district, but not if he resides within the same distriid in whicii the Court is 
situate, hut outside its local jurisdiction. — Chuuilal Subharam r. Purbhudas Kusandas, 
I. L. H., 2 Bom. 5G0. [Mar. 20, 1878.] 


324. If, on the expiration of the letting or management under section 

Recovery of balance (if 323, the amount to he recovered has not beMi real- 
any) after lotting or manage- ized, the Collector shall notify the fact iit writing 

to the judgment-debtor or his representative in in- 
terest, stating at the same time that, if the balance necessary to make up the 
said amount is not paid to the Collector within six weeks of the date of such 
notice, he will proceed to sell the whole or a sufficient part of the said pro- 
perty ; and if, on the expiration of the said six weeks, the said balance is not 
so paid, the Collector shall sell such property or part accordingly. 


324A. The Collector shall, from time to time, render to the Court which 
Collector to render ac- made the original order under section 304 an ac- 
counts to Civil Court. count of all moneys which come to his hands, and 

of all charges incurred by him in the exercise and performance of the powers 
and duties conferred and imposed on him under the provisions of this chap- 
ter, and shall hold the balance at the disposal of the Court. 

8uch charges shall include all debts and liabilities from time to time due 
to the Government in respect of the property or any part thereof, the rent 
(if any) from time to time due to a^superior holder in respect of such property 
or part, and (if the Collector so directs) the expenses of witnesses summoned 
by him. 


Application of balance. 


Such balance shall be applied by the Court as 
follows : — 


firstly, in providing for the maintenance of such members of the judg- 
ment-deV> tor’s family (if any) as are entitled to be maintained out of the in- 
come of the property, to such amount in the case of each member as the 
Court thinks fit ; and 
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secondly, where the Collector has proceeded under section 321, in satis- 
faction of the original decree in execution of which the Court ordered tho 
sale of immoveable property, or otherwise as the Court may under section 
295 direct ; or 

thirdly, where the Collector has proceeded under section 322, in keeping 
down the interest on incumbrances on the property, and (when the judgment- 
debtor has no other sufficient means of subsistence) in providing for his sub- 
sistence to such amount as the Court thinks fit and in discharging rate‘ably 
the claims of the original decree-holder and any other d(icree-holders who have 
complied with the said notice, and whose claims were includtx;] in the ainount 
ordered to be recovered : 

and no other holder of a decree for money shall be entitled to be paid 
out of such property or balance until the decree-holders who have obtained 
such order have been satisfied ; 

and the residue (if any) shall be paid to the judgment-debtor or such 
other person (if any) as the Court directa 

326. When the Collector sells any property under this chapter, he shall 

Sales how to be conducted. .'t «P auction, in one or more lots as 

he thinks fit, and may — 

{a) fix a rea.sonal»le reserved price for each lot ; 

{h) adjourn the sale for a reasonable time, whenever he deems the ad- 
journment necessary for the purpose of obtaining a fair price for the property, 
recording his reasons for such adjournment ; 

(c) buy in the property offered for sale, and re-sell the same by public 
auction or private contract, as he thinks fit. 

325A. Ho long as the Collector can exercise or perform in respect of the 

Restrictions as to alienation .j'ltlgment-del.tor’s immoveable proi^'.rty, or any part 
by jiidy-mont.tlobtor or liiH re- thereof, any of the powers or duties conferred or 

preseiitativo, and proHocution imposed on him by si^ctions 322 to 325 (both in- 

of roniedioH by decroe-holdurs. i -vii-i i* 

elusive), the judgment-fiebtor or his representative 

in interest shall be incompetent to mortgage, charge, lease, or alienate such 
property or part except with the written permission of the Collector, nor 
shall any Civil Court issue any process against such property or part in exe- 
cution of a decree for money. 

During the same period no Oivdl Court shall issue any process of execu- 
tion either against the judgment-debtor or his property in respect of any de- 
cree for the satisfaction whereof provision has been made by the Collector 
under section 323. 

The same period shall l>e excluded in calculating the period of limitation 
applicable to the execution of any decree affected by the provisions of this 
section in respect of any remedy of which the decree-holder has thereby been 
temporarily deprived. 

325B. When the property of which the sale has been ordered is situate 

Provision where property is in more districts than one, the powc^rs and duties 
in several districts. conferred and imposed on the Collector by sections 

321 to 325 (both inclusive) shall, from time to time, lx? exercised and per- 
formed by such one of the Collectors of the said districts as the Local Govern- 
ment may, by general rule or special order, direct. 

326C. In exercising the powers conferred on him by sections 322 to 

Power, of Collector to com. 325 (both inclusive), the Collector shall have the 
pel attendance of parties and powers of a Civil Court to compel the attendance 
wtnesses and production of of parties and witnesses and the production of do- 

cuuients. 
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326. When, in any local area in which no declaration under section 

When Court may authorise '"/orof. ‘•'6 FOPfty attached couBlSta of 

Collector to stay public sale land or of a share in land, and the Collector repre- 

sents to the Court that the public sale of the land 
or share is objectionable, and that satisfaction of the decree may be made 
within a reasonable period by a temporary alienation or management of the 
land or share, the Court may authorize the Collector to provide for such satis- 
faction in the manner recommended by him, instead of proceeding to a sale 
of the land or share. In such case the provisions of sections 320, paragraph 
two, to 3250 (both inclusive), shall apply, as far as they are applicable. 


Act X. of 1877, a. 326, does not apj)ly to a decree which directs the sale of land or 
of a share in land in pursuance of a contract specifically afFectinti: the same. The ('ourt, 
therefore, cannot authorize the Collector to stay the sale in such a case under s. 326. — 
Bhagwan Prasad v. Sheo Sahai, I. L. It., 2 All. 856. [April 28. 1880 ] 

Wherk the Collector has applied to the Court under s. 326 of the Civil Procedure 
Code, pr()[)Osing a scheme for the payment of d(M;retal money \n order to avoid a sale of 
attached property, it is in the discretion of the Court to authorize the Collector or not, as 
it thinks fit, to provide for the satisfaction of the decree in the maimer ])roposed ; and the 
Court IS bound to hear any objections which may bo made by the decree-holder to the 
feasibility of the propo.sed scheme, and any evidence that may be offered in sujtjiort of 
those objections ; and if, after hearing the decree-holder’s objections, and the evidence 
which may be olfcred in support of them, the Court is not fully satislhsl that the )>roposai 
is feasible, or that it can, in all reasonable probaliility, be carrii'd out within the sjiecified 
period, the Court ought, in the exercise of its di.^cretion, to refii^ic its .sanction. — Huro 
Prosad Roy v. Kali Prosad Roy, 1. L. R., 9 Cal. 290. [July 13, 1882. J 

327. The Local Government may, from time to time, with the sanction 

Local rules a» to sale.s of Governor-GciM-ral in Council, i.mkc special 

land in execution of decrees rules for any local area, imj)osing conditions in 
for money. respect of sale of any cla.ss of iiitero.sts in land in 

execution of decrees for money, where such interests are so uncertain or un- 
determined as in the opinion of the Local Government to make it impossible 
to tix their value ; 

and if, when this Code comes into operation in any local area, any spe- 
cial rules as to sale of land in eximution of decrees are in force therein, the 
Local Government may continue such rules in force, or may, from time to 
time, with the sanction of the Govimnor-Gtuioral in Council, modify the same. 

All rules so made or coiitinued, and all such modifications of tho same, 
shall be published in the local olHcial Gazette, and shall thereupon have the 
force of law. < 

II. — Of Resistance to Execution. 


Extending to 
Provincial S. 
C. Courts 
(so far as 
relates to 
moveable 
property). 


328. If, in the execution of a decree for the po.ssession of property, the 

Procedure in case of oh- officer charged with the execution of the warrant 
struction to execution of do- is resisted or obstructed by any person, the decree- 

holder may complain to the Court at any time with- 
in one month from the time of such resistance or obstruction. 

The Court shall Hx a day /or investigating the complaint, and shall sum' 
mon the party against whom the complaint is made to answer the same. 


Where a warrant for possession of land in execution of a decree was not executed 
owing to the resistance of the judgment-debtors in Seiitoinber 1880, and no (complaint 
was made under s. 328 of the Code of Civil Procedure, 1877, but a fresh warrant for pos- 
session was applied for by and granted to the decree-holders, and rcsistanoo was again 
made in January 1881, held that a complaint by the decree-holders as to the second ob- 
struction made within thirty days of the second obstruction was not barred by reason of 
art. 167 of sch. 2 of the Limitation Act. — Rdm^sekara Pillai w. Bharmaraya Goundau, 
1 . L. R., 5 Mad. 113. [Oct. 4, 1881.] 
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S. 328 of the Civil Procedure C^ode (Art XIV. of 1882) does not make it obligatory 
on a decree-holder, who is obstructed in execution of the decree^ to pursue his remedies 
under that section. Accordingly, the failure on the part of the plaintiff to avaiPhimsclf 
of the remedy under that section did not prevent him from proceeding against the defend- 
ant by a regular suit. — Balvant Santararn e. Babaji, I. L, B-., 8 Bom. 602. [July 12, 
1884.] 


329. If the Court is satisfied that the obstruction or resistance was 

Pronmlnre in ca,o of ob- Obcasionecl by the judgment debtor, or by some per- 
striiction by judgment-debtor son at his instigation, the Court shall inquire into 
or at his instigation. ^Be matter of the complaint, and pass such order 

as it thinks fit. 

The powder given by s. 329 of the Civil Procedure Code to make such order as the 
Court shall see fit must be construed with regard to the circumstances in respect of which 
the power is to be exercised. An order uiuh r s. 329 should be the result of the fact that 
the defendant in the suit, wdio is precluded hy the decree from disputing plaintiff’s right, 
unjustly instigates a (bird party, vvlio lets no real interest in the property, to prevent the 
plaintiff from getting the liencfit of his execution. A Court has no power under this sec- 
tion to determine, as betw^een a jiuigment-<!reditor and a third party obstructing the exe- 
cution of the deiToe, important questions on the merits which arc wholly unconnected 
with, and cannot he affected by, the fact that the obstruction is made at the instigation of 
the defendant.— Goviuda Nair v. Kesava, 1. L. R., 3 Mad. 81. [Oct. 27, 1880. J 


Extending to 
ProvinciEi S# 
C. Courts 
(so far as 
relates to 
moveable 
property). 


330; If the Court is satisfied that the resistance or obstruction w^a.s Ditto. 
Procedure when obstruction without any just cause, and that the complainant 
continues. is still resisted or obstructed in obtaining posses- 

sion of the property by the judgment-debtor or some other person at his in- 
stigation, the Court may, at the instance of the decree-holder, and without 
prejudice to any penalty to which such judgment-debtor or other person 
may he liable under the Indian Penal Code or any other law for such resist- 
ance or obstruction, commit the judgment-d(‘htor or such other person to 
jail for a term wdiich may extend to thirty days, and direct that the decree- 
holder he put into the possession of the property. 

331. ]f the resistance or obstruction has been occasioned by any person Ditto. 
^ , other than the iudgment-di'htor claiming in gcod 

stru.ition by claimant in good i^ith to he in possession ot the property on his own 
faith, other than judgment- account or on account of some person othcT than 

the judgment-debtor, the claim shall be numbered 
and registered as a suit between the decree-holder as plaintiff and the claim- 
ant as defendant ; 

and the Court shall, without prejudice to any proceedings to which the 
claimant may he liable under the Indian Penal Code or any other law for 
the punishment of such resistance or obstruction, proceed to investigate the 
claim in the same manner and with the like power as if a suit for the pro- 
perty had been instituted hy the decree-holder against the claimant under 
the provisions of Chapter V., 

and .shall pass such order as it thinks fit for executing or staying execu- 
tion of the decree. 

Every such order shnll have the same force as a decree, and shall be 
subject to the same conditions as to appeal or otherwise. 

The plaintiff obtained a decree against T, A, and J in a suit, the subject-niatter of 
which exceeded Rs. 5,000, and, in part-execution thereof, attached property w'orth less than 
that anioLint. D having resisted the execution of the decree, the plaintiff’s claim was num- 
bered and registered as a suit under s. 229 of Act VIIT. of 1869. Upon investigation the 
Pirst-class Subordinate Judge made an order staying execution of the decree. The plaint- 
iff appealed to the District Judge, who that no appeal lay to him, as the subject- 
matter of the original suit, out of which the execution-suit arose, exceeded Ra. 5,000. The 
plaintiff appealed against this decision to the High Court. Held that the investigatien of 
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a claim under s. 229 of Act VIII. of 1859 is not to be regarded as afresh suit, but is merely 
a continuation of the original suit, and that there was, therefore, no appeal against the order 
in question to the District Judge. — Ravloji Tam6.ji v. Dhalapa Rtighu, I. L. R., 4 Bonn 
123. [Oct. C, 1879.] 

Tut power given by s. 329 of the Civil Procedure Code to make such order as the 
Court sliall see fit must be construed with regard to the circumstances in respect of which 
the power is to be exercised. An order under s. 329 should be the result of the fact that 
the defendant in the suit, who is precluded by the decree from disputing plaintiff’s right, 
unjustly instigates a third party, who has no real interest in the property, to prevent the 
plaintiff from getting the benefit of his execution. A Court has no power under this sec- 
tion to determine, as between a judgment-creditor and a third jiarty obstructing the exe- 
cution of the decree, important questions on the merits which are wholly unconnected with, 
and cannot be iiffectwl by, the fact that the obstruction is made at the instigation of the 
defendant. — Govindu Nair v. Kesava, I. L. R., 3 Mad. 81. [Oct. 27, 1880.] 

An investigation under s. 331 of the Civil Procedure Code (prior to the Amend- 
ment Act of 1879) is limited to the fact of possession, and is no bur to a subsequent suit 
brought to try the title to the land in dispute.— Cliiunasami Pillai r. Krishna Pillai, I. L. 
R., 3 Mad. 104. [Jan. 25, 1881.] 

Appeals from orders under s. 331 of Act X. of 1877, as amended by s. 52 of Act XII. 
of 1879, are chargeable with the same court-fee as is required in the case of appeals from 
decrees.— Mahhubiin and others r. Umrao Begum and others ; Shayama Sunduri Dasi v. 
Robert Watson and Co., I. L. R., 8 Cal. 720. [April 7, 1882.] 

In a suit under s. 229 of Act VITI. of 1859 (s. .331 of Acts X. of 1877 and XIV. of 
1882). the oiiuM is on the plaintiff to establish a primu farie case of possession, and it is 
then incumbent on the claimant to answer that case, and show, if possible, a better title.— 
Rakhal Churn Muridul v. Watson & Co., I. L. R., 10 Cal. 50. [July 3, 1883.] 

A CoCBT executing a decree obtains, by virtue of s. 331 of the Code of Civil Pro- 
cedure, a special jurisdiction which enables it to try a claim, of which the value of the 
.suhjccf-niatter falls below the pecuniary limit of its ordinary jurisdiction. By virtue of 
8. (147 of the Code of (Mvil Procedure, a superior Court may, for sulficient cause, trans- 
fer a claim, registered under s. 331, to a Subordinate Court for trial. — Sitlialakshmi v. 
Vytliilinga, I. L. R., 8 Mad. 548. [Nov. 25 1884.] 

In a suit iov partition a compromise was entered into by all the parties except S. and a 
decree obtained on the terras thereof. In execution S vias dispossessed, and presented a 
petition to the Court, objecting that the decree was not binding on her. The petition 
w'as rejected. Hold that the objection raised by S ought to have been investigated under 
s. 214 of the Code of C’ivil Procedure, and that 8 was entitled to appeal against the 
order rejecting the petition.— Saukaravammal v. Kuniarasaraya, I. L. R., 8 Mad. 473. 
[April 25 1885.] 

332. If any person other than the judgment-debtor is dispossessed of 

Procedure in <««e of person “"y proprtj in execution of a decree, and such 
dispoKse.ssed of property dis- person disputes the right of the decree holder to dis- 
puting right of decree-holder possess him of such property under the decree, on 
to be put into poH.session. \ i i a r i \ ■ 

the ground that the property was bona fide in his 

possession on his own account or on account of some person other than the 
judgment-debtor, and that it was not comprised in the decree, or that, if it 
was comprised in the decree, he was not a party to the suit in which the 
decree was passed, he may apply to the Court. 

If, after examining the applicant, it appears to the Court that there is 
probable cause for making the application, the Court shall proceed to investi- 
gate the matter in dispute ; and if it finds that the ground mentioned in the 
first paragraph of this section exists, it shall make an order that the appli- 
cant recover possession of the property, and if it does not find as aforesaid, 
it shall dismiss the application. 

In hearing applications under this section, the Court shall confine itself 
to the grounds of dispute above specified. 
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The party against whom an order is passed under this section may insti- 
tute a suit to establish the right which he claims to the present possession of 
the property ; but, subject to the result of such suit (if any), the order shall 
be final. 


A MORTGAGEE who 18 in possession of the mortgaged property under the mortgage is 
in possession “ on his own account” within the meaning of Act VlII. of 1859, s. 230, and 
Act X. of 1877, 8. 332. A person claiming under Act X. of 1877, s 332, need not prove 
his title, hut only the fact of possession. — Shafi-ud-din v. Lochan Singh, 1. L. B., 2 All. 
94. [Dec. 16, 1878.] 

'Where, in pursuance of an order made in the execution of a decree while Act VIII. 
of 1859 was in force, certain persons were dispossessed of certain property after that Act 
was repealed and Act X, of 1877 came into force, and such persons applied under Act X. 
of 1877, 8. 332, to be restored to the posse-ssion of such property on certain of the grounds 
specified in that section, held that such persons were entitled to the benefit of that section. 
— Shafi-ud-din v. Lochan Singh, I. L. R., 2 All. 94. [Dec. 16, 1878 ] 

When a person making a claim to certain property under s. 230 of ActVIII. of 1859 
has been allowed to bring a suit under that section to try his right to the property, it is 
sufficient, in the first instance, for him to prove his possession, without proof of his title ; 
but if he takes this course, it isopen to the defendant to show that although possession may 
be in the plaintiff, yet he has no good title to the property, and that he (the defendant) 
has a better title.— Dilbassee Koonwaree Mothee «. Gunga Pershad, I. L. R., 5 Cal. 278. 
[Mar. 31, 1879.] 

An investigation under s. 331 of the Civil Procedure Code (prior to the Amend- 
ment Act of 1879) is limited to the fact of possession, and is no bar to a subsequent suit 
brought to try the title to the land in dispute. — Chinnasami Pillai v, Krishna Pillai, I. L. 
R., 3 Mad. 104. [Jan. 25, 1881.] 

Where an application was made under s. 332 of the Code of Civil Procedure for 
possession of property and rejected, and the applicant brought a suit to recover the pro- 
perty more than one year subsequent to the order rejecting the application, held that 
the suit was not barred either by art. 11 or art. 13 of sch. 2 of the Indian Limitation 
Act, 1877. — Ayyos^mi v. Samiya, I. L. R., 8 Mad. 82. [July 30, 1884.] 

In a suit for partition a compromise was entered into by all the parties except S, and 
a decree obtained on the terms thereof. In execution S was dispossessed, and presented a 
petition to the Court, objecting that the decree was not binding on her. The petition 
was rejected. Held that the objection raised by S ought to have been investigated under 
8. 244 of the Code of Civil Procedure, and that S was entitled to appeal against the order 
rejecting the petition.— Sankaravaimndl v. Kumarsamya, I. L. B., 8 Mad. 473. [April 25, 
1885.] 


Transfer of property by 
judgment-debtor after insti- 
tution of suit. 


333. Nothing in section 331 or 332 applies to Extending to 
a person to whom the judgment-debtor has trans- Provincial S. 
ferred the property after the institution of the suit F* 
in which the decree is made. relates to 

334. If the purchaser of any immoveable property sold in execution of property). 

Resisting or ohstrncting a decree be resisted or obstructed by the judgment- 
purchaser in obtaining pos- debtor or any one on his behalf in obtaining possos- 
seasion of immoveable pro- gion of the property, the provisions of this chapter 

relating to resistance or obstruction to a decree- 
holder in obtaining possession of the property adjudged to him shall be appli- 
cable. 


A PURCHASER of immoveable property at a Court-sale, having been obstructed by the 
defendant, made an application to the Court, under s. 268 of Act VIII . of 1859, for the 
removal of the obstruction, but subsequently withdrew his application. The Court there- 
upon made an endorsement upon the application to the effect that as the applicant did not 
wish to proceed further, no investigation was made. Held that no such order had been 
made as was contemplated by s. 269 of Act VIII. of 1859, that section contemplating, at 
least, an order against one party or the other ; and that, therefore, the provisions contained 
in the same section, as to the time within which a suit must be brought, did not apply to 
the case of the plaintiff. — Bhikhd v. Sakarlil, I. L. R., 6 Bom. 440. [Mar. 22, 1881.] 

C. P. 35. 
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335 . If the purchaser of any such property is resisted or obstructed by 

Obstruction by claimant person other than the judgment-debtor claiming 

other than judgment-debtor, in good faith a right to the present possession thereof, 

or if, in delivering possession thereof, any such person is dispossessed, the 
Court, on the complaint of the purchaser or the person so dispossessed, shall 
inquire into the matter of the resistance, obstruction, or dispossession, as the 
case may be, and pass such order thereon as it thinks fit. 

The party against whom such order is passed may institute a suit to 
establish the right which he claims to the present possession of the proper- 
ty ; but, sulqect to the result of such suit (if any), the order shall be final. 

When the defendant is in posse'^sion by virtue of an order under s. 269 of Act VIII. 
of 1859, the plaintiff can only succeed on the strength of his own title. K and R., two 
out of hve undivided Hindu brothers, sued V (a purchaser at an execution-sale of the in- 
tere.^t of one of the brotliers other than K and H) for the recovery of certain land of 
wliich V had obtained possession under s 269 of Act VIII. of 1859. The lower Courts 
awarded two-fifths of the land to K and H us being the amount of their share in the laud. 
Jffe/d by the High Court that the decree could not be maintained, as K and li, being two 
of several co-])arceners in undivided pro])erty, could not say that they were entitled to a 
specific share in any portion of that property. They might have sued for general parti- 
tion, or fora decree declaring them entitled to joint possession with V. Babnji r. Vasu»ieo 
(I L. R , 1 Bom. 95) followed. A purchaser at a Court’s .sale ought not to be put in ex- 
clusive })ossession of the whole undi\ided land by virtue of a decree against one co- 
parcener only. — Kallapa bin Girmalla])a v. Veukatesh Vinayak, I, L. R., 2 Bom. 676. 
[A[)ril 24, 1878.] 

An order under s. 335 of the Civil Procedure Code is subject to revision by the High 
Court under s. 622 of that Code. Shiva Natliaji v, Joma Kashinath (I. L. jil , 7 Bom. 
340) followed — Sheoraj Singh r. Bauwari Has, 1. L. R,, 6 All. 172. [Jan. 22, 1884,] 

In 1870 B mortgaged to N with jiossession a certain piece of land. On 17th June 
1871, M and T olUaim;d a money-decree against B. On 9th March 1872, the defend- 
unts iiought from B his equity of redemption. In July 1872, M and T attached the 
land m execution of the decree. The drO'udants olijeeted to tlie attaclirnent under s. 246 
of the (’ivil Procedure (’ode (Act VIII. of 1859), but on investigation of their claim 
an order iind(\ disallowing tlielr claim, on the 23rd December 1872. In Juno 1873, 

the defendants ]jaid off llie mortgjjge-debt, and were put into possession by the mortgagee. 
In Octolier 1873, M and T put up the land for sale in execution of their decree, and the 
plaintiff became tlie purchaser. On seeking to obtain posses.sion, the plaintiff was resisted 
by the defendants, who''^‘ claim was alhnvcd by tiie Subordinate Judge aftiir inquiry. Tlie 
plaiiitiff, therefore, brought tliis suit under s. 335 of the (Jivil Pro(;pduro Code (Act XIV. 
of 1882). The lower Courts rejccliMj Ins claim. On appeal to the High Court, held that 
whore, under s. 246 of tlie Chvil Profediire Code (Act VIII. of 1859), or the corresponding 
sections (278 to 283) of tlie Civil Procedure Codes of 1877 and 1882, an order has lioon passed 
against any person making a claim to property under attachment, such person may bring 
a suit to establish hi.s titb^ to the property within one year from the date of such order, 
hut, in di'fault of his bringing .^acll suit within the prescribed time, he is precluded from 
asserting his t,itle against the auction -[mndiaser, whether as plaintiff or defendant. In 
the present case an order had berm passed against the defendants under s. 246 of the Civil 
Procedure (^ode, 1859, on the 23rd j)occmber 1872 ; and as they had brought no suit with- 
in a year from that date, they could not now contest the plaintiff’.s title to the property. 
The defendants, however, having, since the date of the said order, paid off the mortgage, 
h€l4 that it would be contrary to justK-o, equity, and good con.scienfo for the Court to 
assist the plaintiff in obtaining possession, unless he paid the defendants the amount paid 
hv them to the mortgager* to free the property from the incumbrance. — Nilo Panduraug 
c" Rama Patloji, I. L. R., 9 Bom. 35. [July 31 1884.] 

As order having been passed on the 10 th August 1877 under s. 269 of the Code of 
Civil Prooeduro, 1859, can<;olling delivery of possession of land brought to sjle, and pur- 
chased by a decree-holder, no suit wa.'^ brought by the decree-holder to establish his rights 
to the laud until 1883, fltdd that tlio repeal of s. 269 of the said Code on 1st October 
1877 did not deprive the order of the 10th August 1877 of the effect it possessed when 
p issed, and therefore that the suit was barred by limitation. Koylash Chunder Paul 
Clio.vdhry r Preonath Roy Chovvdhry (I, L. R., 4 Cal. 610) and Oopal Chunder Mitter v. 
lilohc'^li (Jliurider Boral (I. L. R , (hd, 230) distinguished — Veiikat6.ohala v. Appathorai, 
L L. R., 8 Mad. 134. [Nov. 11, 1884. j 
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8 ATTACHED certain land and a house in execution of a decree against R. M put in 
a claim under s. 278 of the Code of Civil Procedure, alleging that he was in possessioi 
as purchaser from It. The claim was rejected. No suit was brought by M to contest thU 
order. 8 purchased the said laud and house in execution, and obtained a sale-oertiticate. 

In 1884 S sued M to recover possession of the land and house, allegiug that in execution- 
proceedings in 1882 he had been put into possession of the land, l)ut not of the house, 
which was found locked up by the Court amin, and that M prevented him from enjoying 
both the land and house. M pleaded that 8 had never been ])ut into possession, and 
again set up his title as purchaser from R and ]►o.sso.sslon under such title. The Muusif 
found that 8 h;)d been put into formal or constructive possession of the land, but not of 
the house, and decreed the claim. On appeal the District d udge held that 8 was bound 
to proceed according to the provisions of s. 335 of the Code of Civil Procedure to recover 
possession, and could not bring a separate suit. tliat, whether there had been legal 

delivery or not, the suit was not barred. — 8evu v. Muttusami, I. L. R., 10 Mad, 53. 

11, 1886.J 

I. — 0/ Arrest and Dnprisonme'ivt, 

336 . A judgment-debtor may be arrested in execution of a decree at Extcu.ling to 
Place of judgment-debtor’s any hour and on any day, and shall, as soon as 
imprisonment. practicable, be brought before the Court, and his 

imprisonment may be in the civil jail of the district in which the Court 
ordering the'imprisonmeiit is situate, or, when such jail does not afford suit- 
able accommodation, in any otl>er place which the Local Government may 
appoint for the confineineiit of persons ordered by the Courts of such dis- 
trict to be imprisoned : 

Provided as follow^s : — 

{a) for the purpose of making an arrest under this section, no dwelling- 
hous(‘ shall be entered after suu.set or before sunrise, and no outer door of a 
dwelling hous(5 shall be broken open. But, when the oliicer authorized to 
make the arrest has duly gained access to any dwidling-liouse, he may un- 
fasten and open the d(K>r of any room in which he has reason to believe the 
judgment-debtor is to be found ; Provided that, if the room bo in the actual 
occii[)ancy of a won>an who is not the judgment-debtor, and who, according 
to the cu.stoms of the country, does not appear in public, the officer shall 
give notice to her that she is at liberty to withdraw ; and, after allowing a 
reasonable time for her to witlidraw, and giving h(u- every reasonable facility 
for withdrawing, he may enter such room for the purpose of making the 
arrest : 

{h) when the decree in execution of which a judgment-debtor is arrest- 
^ . ed is a decree for money, and the judgment-debtor 

X rovitto ' o o 

pays the amount of tlie decree and the costs of the 
arrest to the officer arresting him, such officer shall at once release him. 

The Local Government may, by notification published in the official 
Gazette, direct that, whenever a judgment-debtor is arrested in execution of 
a decree for money, and brought before the Court under this section, tin* Court 
shall inform him that he may apply under Chapter XX. to be declared an 
insolvent, and that he will be discliargod if he has nob coimnitted any act of 
bad faith regarding the subject of his application, and if he places all his pro- 
perty in possession of a receiver appointed by the Court. 

If, after such publication, the judgment-debtor express his intention so 
to apply, and if he furnish sufficient security that he will appear when called 
upon, and that he will, within one month, a])ply under section 344 to be de- 
clared an insolvent, the Court shall release him from arrest : 

Bub if he fails so to apply, the Court may either direct the security to 
be realized, or commit him to jail in execution of the decree. 
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In the case of a surety such security may be realized in manner provided 
by section 253. 

Act X. of 1877, s. 386, cl. 5, applies to Small Cause Court debtors, and such persons 
can obtain the benefit of chap. 20 of that Act by applying to a Court which has jurii- 
diction under that chapter .—Syed Moidin t>. Sundaramurthia, I. L. E., 2 Mad. 9. 
[Sep. 20, 1878.] 

It is not necessary that a special order of Court should be made, empowering an 
officer authorized to arrest a parda-ndshin lady to enter the zan^n^ of the house in which 
she resides. Under s. 336 of the Civil Procedure Code, if the ofiiccr is able to enter the 
house, he may break into any room in the house, including the zanani, in order to effect 
the arrest.— Kadumbinee Dossee (8. M.) v. Koylashkaminee Dossee (S. M.), I. L. E., 
7 Cal. 19. [Mar. 21, 1881.] 

Wareant of arrest directed, notwithstanding previous proceedings in attachment, 
the Court being satisfied that the judgment-debtor was determined to evade, if possible, 
the payment of his debt. — Chena Pem^ji v. Ghelabhai Narand^, I. L. R., 7 Bom. 301. 
[Jan. 29, 1883.] 

A JUDGMENT-DEBTOR, having been arrested in execution of a decree of the High Court 
in its original civil jurisdiction, and brought before the Court under the provisions of 
8. 336 of the Code of Civil Procedure, claimed to be discharged on the ground that he in- 
tended to apply to the Court to be declared an insolvent either under the provisions of chap. 
20 of the Code or of 11 <fe 12 Vic., c. 21. Held that the judgment-debtor, on express- 
ing his intention to file a petition and schedule under 11 & 12 Vic., c. 21, and complying 
with the conditions of s. 836 of the Court of Civil Procedure, was entitled to be discharg- 
ed . — Hx parte Pinsent, I. L. R., 8 Mad. 276. [Feb, 6, 1885.] 

A Sheeife’s officer, of his own motion, delivered over to the officer in charge of the Ali- 
pore Jail, a judgment-debtor who had been duly committed to the Presidency Jail. Held 
that the imprisonment was unlawful ; that the delivery over to the offi(;er in charge of the 
Alipore Jail amounted to a release ; and that the prisoner was entitled, therefore, to be dis- 
charged.— Shamsouessa Begum r. Anne Love, I. L. R., 11 Cal. 527. [May 7, 1885.] 

Ss. 336 and 340 of the Code of Civil Procedure, 1882, are applicable to judgment-debt- 
ors under arrest, but not committed to jail. A judgment-debtor committed to jail can 
only be discharged under s. 341.— /n re Quarme, I. L. K., 8 Mad. 503. [July 10, 1885.] • 

Married women, against whom personal decrees for debt have been made, are not 
exempt from arrest or imprisonment in execution of such decrees under the Code of Civil 
Procedure.— Lakshinana v. Kullamma, I. L. R., 9 Mad. 99. [Oct. 23, 1885.] 

337 . Every warrant for the arrest of the judgment-debtor shall direct 

Warrant for arrest to direct officer entrusted with its execution to bring 
judgment-debtor to be brought him before the Court with all convenient speed, 

unless the amount which he has been ordered to 
pay, together with the interest thereon and the costs (if any) to which he is 
liable, be sooner paid. 

A Siieeiff’s officer, of his own motion, delivered over to the officer in charge of the Ali- 
pore Jail, a judgment -debtor who had been duly committed to the Presidency Jail. Held 
that the imprisonment was unlawful ; that the delivery over to the officer in charge of the 
Ali})ore Jail amounted to a release ; and that the prisoner was entitled therefore to be dis- 
charged.— Sbamsonessa Begum V. Anne Love, I. L. R., 11 Cal. 527. [May 7. 1885.] 

338 . The Local Government may, from time to time, prescribe scales, 
Scales of subsistence-allow- graduated according to rank, race, and nationality, 

of monthly allowance payable for the subsistence 

of judgment-debtors. 

339 . No judgment-debtor shall be arrested in execution of a decree, 
Judgmeat-debtor’s subsist- Unless and until the decree-holder pays into Court 

ence-money. Buch sum as, having regard to the scales so fixed, 

the Judge thinks sufficient for the subsistence of the judgment-debtor from 
his arrest until he can be brought before the Court. 
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When a judgment-debtor is committed to jail in execution of a decree, 
the Court shall fix for his subsistence such monthly allowance as he may be 
entitled to according to the said scales, or, where no such scales have been 
fixed, as it considers sufficient with reference to the class to which he belongs. 

The monthly allowance fixed by the Court shall be supplied by the party 
on whose application the decree has been executed by monthly payments in 
advance before the first day of each month. 

The first payment shall be made to the proper officer of the Court for 
such portion of the current month as remains unexpired before the judgment- 
debtor is committed to jail, and the subsequent payments (if any) shall be 
made to the officer in charge of the jail. 

340. Sums disbursed by the decree-holder for the subsistence of the Extending to 
Subsistence- money to be judgment-debtor in jail shall be deemed to be costs Provincial S. 
costs in suit. in the suit : 

Provided that the judgment-debtor shall not be detained in jail or 
arrested on account of any sum so disbursed. 

Release of judgment- 341. The judgment-debtor shall be discharged Ditto, 
debtor. from jail 

{a) on die amount mentioned in the warrant of committal being paid 
to the officer in charge of the jail ; or 

(6) on the decree being otherwise fully satisfied ; or 

(c) at the request of the person on whose application he has been im- 
prisoned ; or 

{(1) on such person omitting to pay the allowance as hereinbefore 
directed ; or 

(e) if the judgment-debtor be declared an insolvent, as hereinafter 
provided ; or 

(/) when the term of his imprisonment, as limited by section 342, ia 
fulfilled : 

Provided that, in the second, third, and fifth cases mentioned in this 
section, the judgment-debtor shall not be discharged without the order of 
the Court. 

A judgment-debtor discharged under this section is not thereby dis- 
charged from his debt ; but he cannot be re-arrested under the decree in 
execution of which he was imprisoned. 

The decree in an administration-suit directed A, a party to the suit, to pay over a sum 
of money, which she admitted was in her hands, to her own attorney in the suit, to he ap- 
plied by him as directed by the decree. A refused to pay over the money, and she w^as impri- 
soned for disobedience to the Court’s order. After she had been in prison for six months, 
she applied to the Judge of the Court below, under Act X. of 1877, s. 341, to be discharg- 
ed. This order was refused. Held, on appeal, that the proceeding under which A had been 
imprisoned was not in execution of a decree, but that she was imprisoned under process 
of contempt, and that the provisions of ss. 3-41 and 342 did not apply to the case.— -Martin 
V, Lawrence, I. L, R., 4 Cal. G55. [Jan. 13, 1879.J 

In the execution of a decree payable by instalment the judgment-debtor cannot l>© 
arrested and imprisoned separately for default in the payment of each instalment. — Da- 
modar Shaligram v. Malhari, I. L. R., 7 Bom. 106. [Sep. 7, 1882.] 

The discharge of a judgment-debtor before imprisonment on account of the non- 
payment of the subsistence-money for the debtor is no bar to the debtor being re-arr^ed. 

— Subba V. Venkata, I. L. R., 8 Mad. 21. [Oct. 16, 1884.] 

Where the warrant of committal to jail has been made out, the discharge of the 
defendant whilst in confinement in the Court-house, for non-payment of the instalment 
of subsistence allowance, is a discharge from jail within the meaning of s. 341 of the 
Code of Civil Procedure (Act XIV. of 1882).— THmapa Shanbhog v. Maneshvar Kashi, 

I. L. R., 9 Bom. 181. [Nov. 28, 1884.] 



278 


(tending t( 
’ovincial S 
Courts. 


Ditto. 


EXECVTWN OF DECREES. [Secs. 342 , 343 , 

Ss. 33G and 349 of the Code of Civil Procedure, 1882, are applicable to judgment-debt- 
ors under arrest, but not committed to jail. A judgment-debtor committed to jail can 
only be discharged under s. 341.— /» re Quarnie, I. L. 11., 8 Mad. 503. [July 10, 1885.] 

A JUDGMENT-DEBTOR once urrestod and imprisoned in execution of a decree cannot, 
under the Civil Procedure Code, be again arrested under a fre.sh writ of attachment on 
the same decree. — Secretary of State for India in Council v. Judah, I. L. 11., 12 Cal. 
652. [April 1, 1886.] 


342 . No person shall be imprisoned in exe- 

six*^onthl'”^”^ cution of a decree for a longer period than six 

months ; 

or for a longer period than six weeks if the decree be for the pay- 
Whon not to exceed six nieiit of a sum of money not exceeding fifty 


weeks. 


rupees. 


Held by a majority of the Full Bench (Sargent and Bayley, J.T., dissenting) that a 
judgment-debtor, imprisoned in satisfaction of the decree against him under Act VIII. 
of 1859, is not entitled, under Act X. of 1877, to be released on the coming into opera- 
tion of the latter Act, if he have then been imprisoned for more tlian .six months but less 
than two years. — In the Matter of the Petition of Katansi Kalianji, 1. Ij. B., 2 Bom. 148. 
[Oct. 13. 1877.] 


The decree in an administration-suit directed A, a party to the suit, to pay over a sum 
of money, w'hich she admitted was in her hands, to her ov\n attorney in the suit, to be ap- 
plied by liim as directed by the decree. A refused to ])ay over the money, and she wa.s im- 
prisoned for disobedience to the Court’s order After she hud been in prison for six months, 
she applied to the Jiulge of the Court below, under Act X. of 1877, s. 311, to be dis(*luirg- 
ed. This order w&s refused. Held, on ajipe.il, that the ]>roceodiiig under which A had 
been imprisoned uas not in execution of a dtcree, liut that she was imprisoned under pro- 
cess of contempt, and that the provisions of ''S. 341 and 312 did not apply to the case. — 
Martin v. Lawrence, 1. L. R., 4 Cal. 655. [ Jan. 13, 187Sh] 

The defendant was arrested before judgment, and, on the htli Feliruary 1883, com- 
mitted to jail under s. 481 of the (hvil Procedure (Jode. On the 6th March following, a 
decree in the suit \va'< pa'^'^ed against him. On the 2.Stli July, the defendant ladng then 
still in jail under the onler of the 5th February, the pluintitf took out a fro'-li warrant of 
arrest in execution of the decree, and .sought to have tlie defendant furllier imprisoned for 
the full period of six months limited by s. 312 of the (h)de. that the defendant could 

be re-committed to jail, in execution of the d.‘creo, only for sucli a ]>oriod as, together wdtR 
the period of imprisonment that had elaj).sed since the passing of the decree, would com- 
plete a period of six months, and that, conscijuently, he would he entitled to Ixi liheratod 
on the 5th September 1883. lmj»ri.sonment under .s. 5Sl becomes, after decree, imprison- 
ment in execution of the decree, and the im])risonmcnt sutfered aft(*r that date must con- 
sequently he taken into consideration in cal< ulating the jieriod of six months, which, liy 
s. 312 of the Code, is the limit allowed for an im})risoninont in execution of a decree. — 
Ghanashamdas Goorsainull v. Joharimull Kcdarinath, 1. 1; K., 7 Bom, 131. [Aug. 31, 
1883.] 


343 . The officer entrusted with the execution of the warrant shall en- 

Endorsement of warrant. dorse tl.er..npon tile day on and tile manner in 

which it was executed, and, if the latest day spe- 
cified in the warrant for the return thereof has been exceedial, the reason of 
the delay, or if it was not executed, the reason why it was not executed, and 
shall return the warrant witli such endorsement to the Court. 

If the endorsement is to the effect that such officer is unable to execute 
the warrant, the Court shall examine him on oath touching his all(‘ged in- 
ability, and may, if it thinks fit, summon and examine witnesses as to such 
inability, and shall record the result. 


Where a warrant is.sned by a Subordinate Court, directing the nazir to arre.‘^t a judg- 
ment-debtor in execution of a decree, was entrusted by the nazir to a siibordmato for exe- 
cution by endorsing his name upon it, ht'.hl that thoro is nothing in tho Civil Procedure 
Code to prohibit a nazir from authorizing a deputy to execute a warrant of arrest for him, 
and that his cndorsonicnt must bo regarded anprirnd fade evidence of the authority of the 
person to whom the warrant is delivered to execute it. Held that it is most desirable, 
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when the nazirs of the Subordinate Courts delegate the duty of exoQuting warrants of 
arrest, that they should confer the authority in more clear and explicit terms than arc ex- 
pressed by a mere indorsement, and that the}^ should be careful in selecting proper persons 
to discharge that duty, bearing in mind, as far as circumstances permit, the position and 
caste of the party to be arrested, so as to avoid, through the medium of Court-process, sub- 
jecting any such party to personal indignity or offence. Further, that it is important that 
the person chosen should be made acquainted with the contents of the warrant, in order 
that he may be able to inform the judgment-debtor at whose suit and for what amount he 
is being taken into custody. Whore a warrant for the arrest of the judgment-debtor had 
been executed, an<l an indorsement thereon, ])rofessedly under s. 343 of the Civil Proce- 
dure Code, was irregularly made by the naib nazir, he not having been “ the officer entrust- 
ed with the execution of the warrant,” held that such irregularity did not invalidate the 
arrest. — Abdul Karim v. Bullen (J.), I. L. B., G All. 385. [May 21, 1884.] 


CHAPTER XX. 

Op Insolvent Judgment-debtors. 

34-4-. Any judgrnent-dobtor jirro.ste(l or impri.soned in execution of a 
Power to api.lyfor doclara- decree for money, or against whose property an or- 
tioii of insolvency. dor of attachment has been made in execution of 

such a decree, may apply in writing to be declared an insolvent. 

Any liolder of a di'ci iio for money may apply in writing that the judg- 
ment-debtor may be declared an insolvent. 

Every such application shall be made to the District Court within the 
lor-al limits of whose jurisdiction the judgment debtor resides or is in cus- 
tody. 

The Deputy Commissioner of Akyab, sitting as District Judge, has power to enter- 
tain appliijiilions under Act X. of 1877, chap 20. S. (> {d) of that Act interpose.s no ob- 
stacle in the wav of his dealing with smdi applications, nor docs the exercise of such power 
in any way aifoct the jurisdiction of the llei'order of Rangoon sitting as an Insolvent 
Court in Akyab” within the iiieaniug of that section. — In re Abdool Hamed, I. L. R., 4 
Cal. 91. [June 20, ]<S78,1 

The effect of Act X. of 1877, s. 5, coupled with sch. 2, is to render the whole of (diap. 
20 (relating to insolvent debtors) inapplicable to a Mufassal Small Cause Court, notwith- 
standing the words “ any Court other than a District Court” and any Court situate with- 
in ins district, which occur in that section. Consequently the (Government Resolution of 
3rd April 1878, investing the Judge of the Small Cause (Jourt at .Vhmedabad with jiowers, 
under the said (dia])ter, to adjudicate in insolveu<;v matters, is ullra /oav.v and invalid. — 
Lallu (Ganesh v. Ranchhod Ivahandas, I. Ij. R., 2 Rom. Oil. [July 2, 1878.] 

A PEiisoN a{)i)l_>ing under Act X. of 1877, s. 314, must satisfy the Court that his case 
comes within the provisions of s. 351, and (he burden of proof lii‘s upon him. An order 
disrai.ssing such an aj){)li(ait ion is appealable under s. 588. — Mumtaz Hossein v. Brij Mohun 
Thakoor, 1. L. R., 4 (Gal. 888. [Dec. 4, 1878.] Followed m I. L. R,, G Cal. 168. [Aug. 
11, 1880.] 

There is no appeal from an order made under Act X. of 1877, s. 351, refusing to 
grant an ai)plication to be made an insolvent. The appeal allowed under 8. 588, cl. 17, so 

far as an order under s. 351 is concerned, is on behalf of the judgment-creditor only. 

Juggutjeebun Gooptoo v Haro Cooraar Pal, I. L. R., 5 Cal. 719. [Mar. 8, 1880.] Dis- 
sented from in I. L. R., G ('al. 1(58. [Aug. 11, 1880.] 

A JUDOMENT-DEBTOII, having been arrested in 1871, offered to place his estate at the 
disposal of the Court, and vva'^ examined on oath as to the particulars of the estate, and 
discharged from custody. His estate was never taken possession of, and part of it was 
subsequently disposed of by him to a stranger. Reid that he was not liable to be arrest- 
ed again in execution of the decree. — Venkatakrishnd v. Coelho (P. G.), I. L. R., 6 Mad 
170. [Oct. 6, 1882.] 

The lower (Jourt ordered the attachment of a house belonging to the judgment- 
debtor in execution of a money-decree passed against him by that Court. The judgment- 
debtor then applied to be declared an insolvent uuder s. 344 of the Civil Procedure Code 
(Act X. of 1877). Held that it could not entertain the application. — Purbhud^ Velii v 
Ciiuguu Rdichand, I. L. R., 8 Bom. 196. [Feb. 15, 1883.] 
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When an application to be declared an insolvent, under s. 344 of the Civil Procedure 
Code, was preferred, the requirements of that section had not been fulfilled, as the appli- 
cant had not been arrested or imprisoned in execution of a decree for money, nor had his 
property been attached in execution of such a decree. Eleven days after the application 
had been preferred, the applicant’s property was attached in execution of such a decree. 
One of the creditors subsequently objected to the application on the ground that when it 
was preferred the requirements of a. 344 had not been fulfilled. Held that the applica- 
tion should not on that ground have been dismissed. — Makhan Lai v. Gulzari Mai, I. L. R., 
6 All. 289. [April 9, 1884.] 

A JUDGMENT-DEBTOR, having been arrested in execution of a decree of the High Court 
in its original civil jurisdiction, and brought before the Court under the provisions of s. 
836 of the Code of Civil Procedure, claimed to be discharged on the ground that he in- 
tended to apply to the Court to be declared an insolvent either under the provisions of chap. 
20 of the Code or of 11 & 12 Vic., c. 21. Held that the judgment-debtor, on express- 
ing his intention to file a petition and schedule under 11 & 12 Vic., c. 21, and complying 
with the conditions of s. 336 of the Code of Civil Procedure, was entitled to be discharged. 
— Ex parte Pinsent, I. L. R., 8 Mad. 276. [Feb. 6, 1885.] 

The plaintiff Gangadhar obtained a decree against the defendant. In execution of 
that decree, certain property was attached on 6th March 1881. Although the judgment- 
debtor was not arrested in execution of that decree, nevertheless he, on the 18th October 
1882, applied to the Court of the Subordinate Judge to be declared an insolvent under 
8. 344 of the Code of Civil Procedure (Act XIV. of 1882). He was declared an insolvent 
under that section, and the nazir of the Court was appointed a receiver on 22nd Decem- 
ber 1883. The receiver proceeded, under the direction of the Court, to convert the pro- 
perty of the insolvent into money under s. 356 (a) of the Code. Certain immoveable 
property was purchased by the petitioner Tukardm for Rs. 1,032 on 4th December 1884. 
Tukaram. after some time, presented an application, in which he stated that, inasmuch as 
the insolvent had not been arrested in execution of the decree obtained by Gangadhar, 
the Court had no jursidiction ; and he prayed that, if such was the case, the sale should 
be set aside, and the money returned to him. No appeal was preferred by the judgment- 
creditor, or other creditors of the insolvent, against the order of insolvency made under 
8. 351 of the Code. The Subordinate Judge referred the following question to the High 
Court, VIZ., “ whether a Court, which has declared the insolvency of a judgment-debtor, 
can direct the receiver to proceed under a. 356 of the Code and complete any sale, though 
the purchaser objects to the direction on the ground of want of jurisdiction in the Court, 
which objection seems to the Court to be valid, but too late.” Held that sis the declara- 
tion of insolvency w'as ultra vires, the Subordinate Judge should take no further steps to 
give effect to it, but leave the parties concerned to take such measures as they may be 
advised.— Gangadhar Bhivrav v, Datto Krisnh6,ji, I. L. R., 9 Bom. 368. [Feb. 26, 1885.] 

The decree-holder respondent in an appeal from an order refusing an application by 
the judgment-debtor for declaration of insolvency under s. 344 of the Civil Procedure 
Code, died, and the judgment-debtor, appellant, took no steps to have the legal represent- 
ative of the decea.sed substituted as respondent in his place. Held that art. 171 B., sch. 

2 of the Limitation Act (XV. of 1877), apjdied to the case, and that, as no one had been 
brought on the record to represent the deceased respondent within the period prescribed, 
the appeal must abate. Per Mahraood, J., that whatever the position of the parties might 
have been in the regular suit, in the insolvency-proceedings the judgment-debtor occupied 
a position analogous to that of a plaintiff, and the decree-holder occupied the position of 
a defendant. Narain Das v. Lajja Bam (I. L. B., 7 All. 693) distinguished. — Bameshar 
Singh V. Bisheshar Singh, I. L. R., 7 All. 734. [Mar. 30, 1885.] 

A JUDGMENT-DEBTOR arrested in execution of a decree for money, who has not, on 
his committal to jail, expressed his intention of applying to be declared an insolvent un- 
der chap. 20 of the Code of Civil Procedure, is nevertheless entitled during his im- 
prisonment to jnake an application for that purpose ; and the Court may, under s. 349, 
pending the hearing of such application, release him on his finding security to appear 
when called ui>on. The word “ arrest ” iif s. 349 should be read as meaning “ under deten- 
tion ” or “ detained in custody.” In deciding whether or not a payment made to a parti- 
cular creditor amounts to an unfair preference within the meaning of s. 351 of the Code, 
the Courts may fairly (where there is no other reason for impeaching the transaction as an 
unfair preference apart from the provisions of the Insolvent Act) refer to, and be guided 
by, the provisions of the Insolvent Act, which treats a transaction as an unfair preference 
only when it has occurred within a limited time before the insolvency -proceedings. Where 
the Legislature has provided two methods by which a debtor can obtain protection fropoi 
arrest or other serious consequences, and if one of those methods, in any particular case, 
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turns out to he more favourable lo tlio debtor tlian the oilier, tlie Conrf« will not deprive 
him of that advantage. — In the Matter of Hastie, 1. L, R., 11 Cal. 451. [April 8, 1HS5.] 

345. The application, when made by the judgment-debtor, shall set 

Contents of application. 


(а) the fact of his arrest or imprisonment, or that an order for tlie at- 
tachment of his property has been mad(‘, the Court by whose order he was 
arrested or imprisoned, or by which the order of attachment was made, and, 
where he has been arrested or imprisoned, the place in whicli he is in custody ; 

(б) the amount, kind, and particulars of his property, and the value of 
any such property not consisting of money ; 

(c) the place or places in which such property is to be found ; 

{d) bis willingness to put it at the disposal of the Court ; 

(<^) tli(^ amount and particulars of all pecuniary claims against him ; and 
(/’) (he names and residences of his creditors, so far as they are known 
to, oi- ean lx* ascertaiiual by, liim. 

'rin‘ ‘.ipplicai ion, wlnm made by tlie holder of a decree for money, shall 
set furtii tie' d:it(‘ of the dt'cn^e, tlie Court hy whieli it was passed, the 
amount remaining due thereunder, and the place whore the judgmeut-delitor 
resides ords in custofly. 


346. Tlie appl K'at ion shall be signed and v’erifiod by the apjiHcant in 

Subscription and vciitica- manner hereinliefore prescribed for signing and 
tiou (d ap|)lication verifying plaints. 

347. The Court shall fix; a day for hearing the application, and shall 
Service of copy of apjdica- caus(‘a copy thereof, with a notice in writing of the 

tioii ami nonce. time and place at whicli it will b() heard, to be 

3tuck up 111 Court, and served at the applicant’s e.xpense — 

where the applicant is th(\judgment-debtor — on the holder of the deoree 
in exi'cution of whicli he was arrested or imprisoned or the order of attach- 
ment was made, or on the pleader of such decree-holder and on the other cre- 
ditors (if any) mentiomni in the application : 

where the ap[>l leant is tlie decree-holder — on the Judgment-debtor or 
his pleader. 

The Court may, if it thinks fit, publish, at the applicant’s e.xpense, the 
application in such oilicial (Gazettes and public newspapers as it thinks fit. 

Where the applicant is the judgment-debtor, the Court may exempt him 
from any payments under this section if satisfied that he is unable to make 
them. 


348. The Court may also, if it thinks fit, cause a like copy and notice 
Power to servo other credi- to be served on any other person alleging himself 
tors. to be a creditor of the applicant, and applying for 

leave to be heard on the application. 


349. Where the judgment -debtor is under arrest, the Court may, pend- 
Powora of Coiii-t as to ju.lK- ing tlio hearing under section 350, order him to 
luent-debtor under arresi. be immediately committed to jail, or leave him in 
the custody of the olGcer to whom the service of the warrant was entrusted, 
or release him on his furnishing sufficient security that he will appear when 
called upon. 

A SECFiiTTT-BOND giveu uiidcr the provisions of s. 340 of the Code of Civil Procedure, 
1882, for the production of a jii'Lmont-dobtor when called upon, cannot be enforced sum- 
marily.— Moidin V, Chandu, i. L. lb, 7 Mad. 273. [Oct. 3, 1883.] 

P. 36. 
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Ss. 336 and 349 of the Code of Civil Procedure, 1882, are applicable to judgment-debt- 
ors under arrest, but not committed to jail. A judgment-debtor committed to jail can only 
be discharged under s. 341 , — In re Quarmo, I. L. 11., 8 Mad. 503. [July 10, 1885.] 

A jrDGMENT-DFBTOB onco arrested and imprisoned in execution of a decree cannot, 
under the Civil Procedure Code, be again arrested under a fresh writ of attachment on the 
same decree. — Secretary of State for India in Council v. Judah, I. L. B., 12 Cal. 652. 
[April 1, 1886.] 

SSOn On the day so fixed, or on any subsequent day to which the Court 
. niay adjourn the hearing, the Court shall examine 

roce ure at earing. judgment-debtor, in the presence of the per- 

sons on whom such notice has been served or their pleaders, as to his then 
circumstances and as to his future means of payment, and shall hear the 
said decree-holder, the other creditors mentioned in the application, and the 
other persons (if any) alleging themselves to be creditors, in opposition to 
the judgment-debtor’s discharge ; and may, if it thinks tit, grant time to the 
said decree-holder and other creditors or persons to adduce evidence showing 
that the judgment-debtor is not entitled to be declared an insolvent. 


Declaration of insolvency 
and appointment of Receiver^ 


351. If the Court is satisfied — 


(a) that the statements in the application are substantially true ; 

(h) that the judgment-debtor has not, with intent to defraud his credi- 
tors, concealed, transferred, or removed any part of his property since the 
institution of the suit in which was passed the decree in execution of which 
he was arrested or imprisoned, or the order of attachment was made, or at 
any subsequent time ; 

(c) that he has not, knowing himself to be unable to pay his debts in full, 
recklessly contracted debts, or given an unfair preference to any of his credi- 
tors by any payment or disposition of his property ) 

(d) that he has not committed any other act of bad faith regarding the 
matter of the application, 

the Court may declare him to be an insolvent, and may also, if it thinks 
fit, make an order appointing a receiver of his property, or, if it does not 
appoint such receiver, may discharge the insolvent. 

If the Court is not so satisfied, it shall make an order rejecting the ap- 
plication. 


A PERSON applying under Act X. of 1877, s. 344, must satisfy the Court that his- 
case comes within the provisions of s. 351, and the burden of proof lies upon him. An 
order dismissing such an application is appealable under s. 588. — Mumtaz Hossein v. Brij 
Mohun Thakoor, I. L. E., 4 Cal. 888, [Dec. 4, 1878.] Followed in I. L. B., 6 Cal. 168. 
[Aug. 11, 1880.j 

An appeal lies against an order passed under s. 351 of Act X. of 1877, although 
it was an order refusing to declare petitioner an insolvent. Tlie words used in cl. d of 8. 
351, “ the matter of the apj»lication,” embrace the insolvency, and all the facts and cir- 
cumstances material to explain the insolvency. Acts of bad faith towards creditors just 
at the period at which the ajjjilicaiit was contemplating insolvency may be held to be part 
of the matter of the application. A Judge would not be exercising aright discretion 
under s. 351 if he refused relief in ike case of persons who, although knowing that they 
had not the means of ]>a}irjg at the time the debt was contracted, yet honestly believed 
Upon reasonable grounds that they would have the means of paying eventually. — Bavachi 
Facki V. Fierce, Leslie, & Co., I. L, B., 2 Mud. 219. [Mar. 81, 1879.] 

An order refusing to grant an application to he made an insolvent is appealable under 
ol. 17, 8. 688 of the Code of Civil Procedure. Such an order must be considered to be one 
made under s. 851. — Nubbi Buksh v. Chasni, I. L. B., 6 Cal. 168. [Aug. 11, 1880 ] 

J, IN pursuance of a previous agreement with B, and on being pressed by B, who biul 
a pecuniary claim against him, aasigned to B the whole of his property by way of sale, 
ia consideration in part of B’s pecuniary chum against him, Sfld that by fuoh ™- 
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tnent J did not give B an ** undue preference ” to his other creditors, within the meaning 
of 8. 351 of Act X. of 1877. — Joakim v. Secretary of State for India, I. L. R., 3 All. 530. 
[Reb. 21, 1881.] 

A JUDaMENT-DEBTOR, having applied to be declared an insolvent under s. 344 of the 
•Code of Civil Procedure, entered the name of A in the list of his creditors, together with 
the amount of the debt. No creditors appearing to oppose the application or prove their 
debts, the Court, without framing a schedule as required bj^ s. 332, declared the judgment* 
debtor an insolvent under s. 35 L In a suit brought by A to recover the debt, held that 
as the provisions of s. 352 had not been followed, the declaration under s. 351 could not 
operate as a decree between the insolvent and A, and that A was entitled to a decree. — 
Arunachala v. Ayyavu, I. L. R., 7 Mad. 318. [Mar. 3, 1884 ] 

Before rejecting an application by a judgment-debtor for a declaration of insolvency 
with reference to the provisions of s. 351 (ct) of the Civil Procedure Code, it is necessary 
that the Court should be satisfied that the applicant has wilfully made false statements : 
unintentional inaccuracies are not sufficient grounds for rejection. — Karim Bakhsh v, 
Misri Lai, 1. L. R., 7 All. 295. [Jan. 23, 1885.] 

The plaintiff Gangadhar obtained a decree against the defendant. In execution of 
that decree, certain property was attached on 5th March 1881. Although the judgment* 
•debtor was not arrested in execution of that decree, nevertheless he, on the 18th October 
1882, applied to the Court of the Subordinate Judge to be declared an insolvent under 
e. 344 of the Code of Civil Procedure (Act XIV. of 1882). tie was declared an insolvent 
under that section, and the nazir of the Court was appointed a receiver on 22ud Decern* 
her 1883. The receiver proceeded, under the direction of the Court, to convert the pro- 
perty of the insolvent into i^^oney under s. 356 {a) of the Code. Certain immoveable 
property was purchased by the petitioner Tukaram for Rs. 1,032 on 4th December 1884i 
Tukaram, after some time, presented an application, in which he stated that, inasmuch as 
the insolvent had not been arrested in execution of the decree obtained by Gangadhar, 
the Court liad no jurisdiction ; and he prated that, if such was the case, the sale should 
be set aside, and tiie money returned to him. No appeal was preferred by the judgment- 
creditor, or otlier creditors of the insolvent, against the order of insolvency made under 
8. 351 of the Code. The Subordinate Judge referred the following question to the High 
Court, viz., “whether a Court, which has declared tlie insolvency of a judgment-debtor, 
can direct the receiver to jiroceed under s. 356 of the Code and complete any sale, though 
the purchaser objects to the direction on the ground of want of jurisdiction in the Court, 
which objection seems to the Court to be valid, but too late.’’ held that as the declara- 
tion of insolvency was ultra vires, the Subordinate Judge should take no further steps to 
give effect to it, but leave the parties concerned to take such measures as they may be 
^dvised. — Gangadhar Bhivrav v. Datto Krishnaji, I. L. R., 9 Bom. 368. [Feb. 26, 1885.] 

S. 35 L (6) of the Civil Procedure Code contemplates a case of active concealment, 
transfer, or removal of substantive property since the institution of the suit in which was 
passed the decree in execution of which the judgment-debtor was arrested or imprisoned, 
with intent to deprive the creditor or creditors of available assets for division ; and it does 
not cover an omission by the judgment-debtor, in his application for a declaration of in- 
eolveucy, of a statement as to his right to demand partition of ancestral estate in which 
he 18 a sharer, especially where there is no evidence of any intent to defraud. — Sukrit 
JSarain Lai v. Raghunath 8ahai, 1. L. R., 7 All. 445. [Mar. 3, 1885,] 


Where property has been made the subject of attachment under chap. 19 of the 
Civil Procedure Code, the right of an objector to assert his claim to be the true owner of 
the property under 8. 278, and the jurisdiction of the Court to entertain the objection, 
are not ousted by the mere circumstauces that the judgment-debtor has been declared an 
insolvent, and his property vested in a receiver under chap. 20. It is the judgment-debtor's 
property only, not that of the objector, that is thus vested. — Paras Ram v. Karum Singh, 
1. L. R., 9 All. 232. [Jan. 11, 1887. J 

362. The creditors rriontioiied in the application, and the other persons 
Creditors to prove their (if any) alleging themselves to be creditors of the 

insolvent, shall then produce evidence of the amount 
and particulars of their respective pecuniary claims against him ; and the 
Court shall, by order, determine the persons who have proved themselves to 
be the insolvent’s creditors and their respective debts ; and shall frame a 

schedule of such persons and debts ; and the de- 
claration under section 351 shall be deefned to be a 
decree in favour of each of the said creditors for their said respective debts. 


Schedule to be framed. 
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A copy of evrry such schedule shall be stuck up in the Court-house. 

NoLiiiiig ill Lius sectiuii feliall lie dtauned to entitle a paiLner in an insol- 
vent linn, or, \v ie-ii he iius dieil before the insolvency, his legal representative, 
to pro’ e in competition with the creditors of the tirin. 

A JUDOMEN r-nEur-)ii wa'^ doelarcd an insolvent, and a re(?eiver of his property ap- 
pointed under s. :iol of the ('ml Proved. ire Code, and iiis ci'editors wore ordered to come 
iorwar<^ .i.d [.rove tiieir claims within a certain time. iNo creditor came forv\ard for that 
purf.o- w itlnn such time, and in conse.jueuice the laise was ^( ruck oil' the lilo, and tlm 
order u^iioiutin^^ a receiver (laiiceiied, and no schedule was framed under s. 35:i. ISubso- 
queutl^V a creditor a]i[)lied to ha\e his name entered in such schedule. iZe/c/ that tho 
a{)plicant, notwillislaiiding no schedule hud been framed, was an “ unscliodulod ” creditor, 
and was therefore enUllod, under s. 35d of the Civil Procedure Code, to make the appli- 
cation. — ‘Madho Prasad o. Bliola Nath, 1. L. It., 5 All. 2u8. [dan. 11, 1888.] 

A JUDGMENT-DEJiroii, aiTcsted and im[»risoned in execution, applied to be declared an 
insolvent, and included a mort,i,^au'e-dei>t in his application. Notice was issued to t he mort- 
ga!<ec, who tailed to apj.ear and [irove In'! claim, ami was coiisoqueiit ly omitted from the 
sihiedule preiiart'd und t ;3.jJ oi luetNide of Ctvil Proceduce. A receiver was appointed 
under s. 854 ; tlie whole of lae [>ro[)e''i 3 of the insolvent was made over to the receiver, in- 
cluding tile iiiii ■ Jhdds m o"' ^ wmicii the insolvent lield as tmiaut of the inortgagoe. 

Tiu* I’oeeiwr "oli on.; .O' '> • ■ omelieids to s.iu-i^ the creditors euiered in the sciiedule, 
and ultimalel\ re^Lorcvi l lie remaining ei .,nit li.dds to tile j udgmeiil -debtor. The mort- 
gagee then sued to t‘je<*4 t lie j u igmeui-d.'Otor fordeta.ilt ni [laymmi. of nmt. Tlio latter 
leaded ills di'iCiiatgc under s. .355 that the distdiai'ge did no! -illeiU the mnrlgage- 

debt, and Uiat a reiieuer is hound, U" a cnn.lniou of dealing, wilh mortgaged j.roj.orij, in 
everv case to i»a\ oil tiie mortgage, even w neii the murtgaaee lias not si^mghl to he [daeed 
in tlie seiieduie -the position ot llie mortgagee being essent i. tip ddleroiil from that^ of the 
unsecured ciedilor L.'ase of (’iiolalal c N.iliau>a ypriutcvl jLidgiueiits for i88:i, [.. 8U) 
distinguished. —Sihridhar N.uauan v. Atm.iram Govind, d. L. id., 7 Bom. 455. 

1888.J 

In July 1878. a person was declared an insolvent under the provisions of clia[). 
20 of the C’uil L'roeedure (fode. Only one creditor then [iroved his debt, and no sidie- 
dulc wivs fraiiud. d'tiis cioditor having aj.|>lied lor the sale of j>ro[ierly belonging lo the 
iusolvciil, aiinllier cicdiioj, 111 May LtS’sd, ..[.plied to prove Ills ilebl, and to have ins name 
inserted in tlie sciiedule which the C'ourl then oidered to he framed. Jlc/d that such a[>- 
plu ation eoul t iioi be ire.iied as mad.* under s. .>5.3, as no sidiedule liad been flamed, but 
must oe reg.iiUi'd as m the nature of a lender of [.root ».l debt uuder s 858 ; that ii was 
goveriitat .iia, 178 ul llic Limita. um Act, 1877; and liiat, theriglit to a[)pl\' having^ 
accrued at ilie date of llio declaralioii of in.sol vemiy, the a[)plieat)oii was bty\ujid lime. — 
Parsliadi Lai r. Ciiuuni di il, 1. L. IP, G All. Id8. [Pec. 21, 1888. J 


353 . Any creditor of the insolvent who is not mentioned in such 
Api.lnMti.>n,> by im,ehediiU Schedule may apply to the Court for permission to 
cd creditors. produce, evidence of the amount and particulars 

of his pecuniary claims against ilie insolvent, and, in case tlie ajiplicant 
jiroves liiiusidf to he a criKlitor of the insolvent, for an order directing his 
name to he inserted in the aclieduie as a creditor for the debt so proved. 

Any creditor mentioned in tiie .schedule may apply to the (Jourt for an 
order altering the sch(*dul(* so far as regards the amount, nature, or parti- 
culars of ins own de*l>t, or to strike out the name of another creditor, or to 
alter tlie schedule so far as regards the amount, nature, or particulars of the 
debt of another creditor. 

In tiie case of any ajiplicartion under this section, the Court, after caus- 
ing such notices as it thinks ht to lie served, at the applicant’s expense, on 
the insolvent and tiie other creditors, and hearing their ohjectioiis (if any), 
may comply with or reject the application. 

Every order under section 351 shall be published in the local 
Effect of ortlor appointing othcial (lazette, and shall operate to vest in the 
receiver. receiver all the insolvent’s property (except tho 

particulars specified in the first proviso to section 26G], whether set forth in 
his application or not. 
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Whekk propnrtv has boen mnde llio subject of attachinejit under ebap. J9 of tbo Civil 
Pi'oceduro (^)de, llu; of an o )jeoi.or to ax.^ert his claim lo be the true owner of the 

j)roj»erty under s. 27H, and the juri^dietion of Lne Court to ent ertain the o )jection are Uwt 
ou-'t(‘d b} the m(*r(‘ (nrcuinst,iiH*es that tie* judunieait-dcdilor has been deeiaied an intfOiVeiii, 
and Ills |>ro[)erty vested in a receiver under cliap. 20. 1 1 is tiie jiidi^aieni-debtor > pro^^erby 

oniv, net that of the obpehor, that is thii.> vested.— Paras iiain c. Karam k5inj^h, i. L. Iv., 

y All. 232. L'Jan. li, lks7.j 

355. Tho rocoiver so appointed shall tjive siudi simurity as the Court 
Ro< leivGr to ^ivo BGcurity clircctj atid sliali p(.)ssess liiniselt of all such 

and collect assets. property, exc(.‘pt as at’ori^said ; 

and on his certifying tiiat tiie insolvent has placed linn in possession 

tluireof, or lias done everything in ids power for 
tliat purpose, the Court may discharge the insol- 
vent upon such conditions (if any) as the Court thinks lit. 


Pi'Charge of insolvent. 


Duty of roeoivor. 


356 . The recidver^ shall proceed under the 
din !Ctaoii of the Court — 

{a) to convert the pi‘operty into money : 

(/>) pay tJiei'cout debts, lines, and penalties (if aii}) due by the insol- 
vent i o ( b)\ ei ‘11 mi'll t ; 

(<•) U) [)ay tlu' said deeree-holder’s costs ; 

{<1) to (lj,seliarg<', accordlil^ to their resp(*ctive pi iorities, all debts se- 
cunul b^ iiiotigai;t‘ ot the insolvent’s pi Opel ty : 

Cd di^tiibute the balance among tin* seheduhul creditors rateahly 
according to the amounts of tiieir respective debts and without any pre- 
fmamci* : 

and such receivin’ may retain, as a remuneration for tlui performance of 

Ih. ntihl u i-cmmcT.ai.m. oonuni.ss,ioii, to bo tixod by the Oourt, 

not e.\C(‘eding the rate of live pm' centum upon 
the amount of the balance so (li.'jt ribut(*(l (tin* amount of the commissi(.m so 

Dt'livory of Mirplus retained luungdta.'med a distribution), and shall 

deliver the surplus f^if aii}) to thii insolvent or ins 

legal r(‘presentati\'e. : 

Providi’d tliat, in any local ari'a in which a declaration has been made 
under section .j2(j and is in force, no sale of i ininov t'abie prt>perty paving 
levenue to ti o\ (‘rn nieiit, or Indd or let for agricultural pm [losi^s, shall be 
made by tlie receiver; but, alter In^ has sold the other [)n>peii} of the in- 
solvent, the eloutt shall a^cei lain the amount nupiiieO to s-ati-U) the 
claims of the sclnululed creditors after diulucLing the moneys aiieuly re- 
CtUVml, (//) tin; immoveabh; pieperty ot the insolvtmt leiiiainmg un-^old, and 
(c) the incuin bi'ances (if any) i^xisting tiieieon, and shall lorwaid a state- 
ment to the Collector containing tlie pai'ticidat>) afore.-^aid ; and tliercmpon 
tlie Collector shall proceed to raise the amount so isspiired oy’ tlie texiu’cise 
of such of the powers conferred on Inm by sections 322 to o-b) (^tmth inclu- 
sive) as he thinks (it, and subject to the provisions of those sections, so far 
as tlu;y may he a[)plicable, and shall hold at the disposal of the Court all 
sums that may come to liis hands by such c.xercise. 

The plaintilf (langjidbar obtained a decree a: 4 ‘ainst the defendant. In execution of 
that decree, (un’lani pro])erty' was altatdied on oili .Aiarcb I’vSi. Alilaiugli tiie judgmeiit- 
doblor was not arrested in execution of tliat decree, nevertheless lie, on the ibui Oeloi)er 
18^2, ajtphed to the Court »)f the 8ul)ordmato Judge to bo decl.ired an insolvent under 
8. 314 of the (Jode of Civil Proceduro (Act XIV. of 1882). He vva^^ declared an insolvent 
under that section, and the iia/ir of tlie Court was uj)pointed .i re(;eiver on 22iid Decem- 
ber 1883. Tbo receiver proceeded, under the direction of the Court, to convert the pro- 
perty of the insolvent into money under s. 350 (f?) of the Code. Certuin immoveable 
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property was purchased by the petitioner Tukdrim for Bs. 1,032 on 4th December 1884. 
Tukaram, after some time, presented an application, in which he stated that, inasmuch ae 
the insolvent had not been arrested in execution of the decree obtained by Gangidhar, 
the Court had no jurisdiction ; and he prayed that, if such was the case, the sale should 
be set aside, and the money returned to him. No appeal was preferred by the judgment- 
creditor, or other creditors of the insolvent, against the order of insolvency made under 
B. 351 of the Code. The Subordinate Judge referred the following question to the High 
Court, vi«., “ whether a Court, which has declared the insolvency of a judgment-debtor, 
can direct the receiver to proceed under s. 356 of the Code and complete any sale, though 
the purchaser objects to the direction on the ground of want of jurisdiction in the Court, 
which objection seems to the Court to be valid, but too late.” Meld that as the declara- 
tion of insolvency was ultra vires^ the Subordinate J udge should take no further steps to 
give effect to it, but leave the parties concerned to take such measures as they may be 
advised. — Gangkdhar Bhivrav v. Datto Krisnaji, I. L. JR., 9 Bom. 368. [Peb. 26, 1885.3 


367. All insolvent discharged under section 35 1 or section 355 shall nob 

Effect of discharge arrested or imprisoned on account of any of the 

scheduled debts. But (subject to the provisions of 
section 358) his property, whether previously or subsequently acquired (ex- 
cept the particulars specified in the first proviso to section 266, and except 
the property vosted in the receiver), shall, by order of the Court, be liable 
to attachment and sale until the debts due to the sc heduled creditors are 
satisfied to the extent of one-third, or until the expiry erf twelve years from 
the date of the order of discharge under section 351 or section 355. 


A JUDGMENT-DEBTOR once arrested and imprisoned in execution of a decree cannot, 
under the Civil Procedure Code, be again arrested under a fresh writ of attachment on 
the same decree. — Secretary of State for India m Council v. Judah, 1. L. B., 12 Cal. 652. 
[April 1, 1886.] 


368. If the aggregate amount of the scheduled debts is two hundred 
Declaration that insolvent rupees or a less sum, the Court may, and in any 
is discharged from liability. case after the scheduled debts have been satished 

to the extent of one-tiiird, or after the expiry of twelve years from the order 
of discharge, the Court shall, declare the insolvent, discharged as aforesaid, 
absolved from further liability in respect of such debts. 

An insolvent, who had procured, and taken, and acted on an insolvency order, which 
had been granted to him because of the withdrawal of the opposition of his creditors, by 
reason solely of his engagement to pay a certain sum mouihly until the whole of his 
debts should be discharged, after his scheduled debts had been satished to the extent of 
one-third, applied under s. 358 of the Civil Procedure Code to be declared discharged from 
further liability in respect of his debts. Meld that, under the circumstances, his application 
had been properly refused. — Downes v, Richmond, 1. L. R., 5 All. 258. [Jan. 4, 1883.] 

Procedure in case of dis- 369. Whenever, at the hearing under section 

honest applicant. 350, it is proved that the applicant has — 

(a) been guilty, in his application, of any concealment or of wilfully mak- 
ing any false statement as to the debts due by him, or respecting the proper- 
ty belonging to him, whether in possession or in expectancy, or held for him 
in trust ; 

{h) fraudulently concealed, tifansferred, or removed any property ; or 
(c) committed any other act of bad faith regarding the matter of the 
application, 

the Court shall, at the instance of any of his creditors, sentence him, by 
order in writing, to imprisonment for a term which may extend to one year 
from the date of committal. 

Or the Court may, if it thinks fit, send him to the Magistrate to be dealt 
with according to law. 
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S*. 360-363.] DEATH, MARRIAGE, AND INSOLVENCY. 

360. The Local Government may, by notification in the official Gazette, Extending to 

Inveatment of other Courts ^ District Court with 

with powers of District Courts, the powers conferred on District Courts by sections 
Transfer of cases. 344 359 ^hoth inclusive), and the District J udge 

may transfer to any Court situate in his district, and so invested, any case 
instituted under section 344. 

Any Court so invested may entertain any application under section 344 
by any person arrested in execution of a decree of such Court.* 

Undee 8. 360 of the Code of Civil Procedure, the Local Government cannot invest a 
Mufassal Small Cause Court with the insolvency jurisdiction conferred on District Courts 
by chap. 20 of the said Code, inasmach as, by reason of s. 5, chap. 20 does not extend to 
such Courts of hmall Causes.— Sethu v. Veukatarama, 1. L. P., 9 Mad. 112. [Oct. 3, 1885.] 


PART II. 

OF INCIDENTAL PROCEEDINGS. 


CHAPTER XXL 

Op the Death, Marriage, and Insolvency op Parties. 


No abatement by party’s 
death, if right to sue sur* 
vives. 


361. The death of a plaintiff or defendant 
shall not cause the suit to abate if the right to 
sue survives. 


Ditto. 


Illmtrations, 


(a.) A covenants with B and C to pay an annuity to B during C’s life. B and 
C sue A to compel payment. B dies belore the decree. The right to sue survives 
to C, and the suit does not abate. 

(6.) In the same case, all the parties die before decree. The right to sue sur- 
vives to the representative -of the survivor of B and C, and he may continue the suit 
against A’s representative. 

(c.) A sues B tor libel. A dies. The right to sue does not survive, and the 
suit abates. 

(d.) A, a member of a Hindu joint family under the MiiakshuiA law, institutes 
a suit for partition of the fauiiJ} -pioperty. A dies leaving B, a minor son, his heir. 
The right to sue survives to B, uud the suit does not abate. 


362. If there be more plaintifis or defendants than one, and any of 
r> j f them dies, and if the right to sue survives to the 

of one of several plaintiffs surviving plamtin or plaintitis alone, or against the 
or defendants, if right to sue surviving defendant or defendants alone, the Court 
survive. entry to that effect to be made on the 

record, and the suit shall proceed at the instance of the surviving plaintiff or 
plaintitis, or against the surviving defendant or defendants. 


li^here be more plaintiffs than one, and any of them dies, and if 

the right to sue does not survive to the surviving 
piainutfs ph^intitf or plaintiffs alone, but survives to him or 
where right lo sue survives to them and jthe legal representatives of the deceased 
representatives plaintiff jointly, Court may, on the application 
^ * of such legal representative^ «ater his name on the 


Ditto. 


Ditto. 


* ^ third (or last) paragraph of this section has been repealed by Act XIV. of 1885, a 3. 
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Extending to 
Provincial S. 
C. Courts. 


Ditto. 


record in the place of such deceased plaintiff, and the suit shall proceed at the 
instance of the surviving plaintiff or plaintiffs and sucli legal representative. 


Toe provision of the Limitation Act (XV. of 1877), sch. 2, art. 171, wliich gives a 
period of sixty days to a person claiming lo bo the legal representative of a deceased plaint- 
iff under s. 308 or 305 of the Code of Civil Procedure, does not apply to the representative 
of a deceased judgment-creditor claiming admission to continue cxecution-proiieedings 
commenced by him. The Code of Civil Procedure (Act X. of 1877) does not provide 
that applications for execution shall, like suits, abate l)y the death of the judgment- 
creditor ; such a representative may, therefore, come in at any time, as his eoming in is 
contemplated in art. 170, expl. 1 of sch. 2 of tlie Limitation Act, subjei;! always to the 
same conditions as would apply to his principal. — Gulabdos v. Laksiiman JSarhar, I. L. R., 
3 Bom. 221. [April 3, 1870.] 


If a plaintiff* dies after decree, his representatives are not bound to apply within GO 
days to be made parties to the suit, but have the same time to tile an ajipeal as the plaint- 
iff would have had. The Civil Procedure Code, ss. 363 - 365, and the Limitation Act, 
sch. 2, art. 171, do not apply to the ca.^e of a })laintiff d\ing after decree. — Kamanuda 
bastri V. Minatchi Amimil, i. L. R., 3 Mad. 236. [July 12, 1881. j 


Jf, within the time limited by law, no application he made to the 

Procedure wW no appli- ^ourt l,y any person claiming to he tlm legal I'epre- 
cation is made ly seiitative of a deceased plaintiff, the suit shall pro- 

tivo of deceased plaiiiLilf, oeed at tlie instance of tlie surviving plaintilf or 

plaintiff's ; 

and the legal representative (if any) of the deceased plaintiff shall he 
made a party, and shall be interested in, and bound by, the decree passed in 
the suit, in the same manner as if the suit had proceeded at his instance con- 
jointly with the surviving plaintiff or plaintiffs. 

In case of the death of a sole plaintiff or sole surviving plaintiff, 
T) I .. Court may, where the right to sue survives, on 

of sole, or sole surviving, the application oi the legal representative of the 
plaintiff. deceased, enter his name iji the place of such plaint- 

iff on the record, and the suit shall thereupon proceed. 

The provision of the Limitation Act (XV. of 1877), soh. 2, art. 171, which gives a 
period of sixtN days to a person (daiming to be the legal refireseutative of a deceased plaint- 
iff under s. 363 or 365 of the ('ode of Civil Procedure, does not apply to the representative 
of a deceased judgment-creditor claiming admis.sion to continue execution-proceedings 
commenced by him. The ('ode of Civil Procedure (Act X. of 1877) does not provide 
that applications for execution .shall, like suits, abate by the death of the judgment- 
creditor ; .such a representative may, therefore, come in at any time, as his coming in is 
contemplated in art. 17h, expl. 1 of .sch. 2 of the Limitation Act, subject always to the 
same conditions as would ajiply to his jirincipal.— Culabdks v. Lakshman Narhar, I. L. R., 
3 Bom, 221. [April 3, 1876.] 

A SOLE plaintiff having died after decree, an apjdication wa.s made more than 60 days 
after liis death, by his legal repre.sentutive, for an order that his name might bo substituted 
on the record for that of the original plaintiff, and that a sum of money to which the 
original jdaintiff, if alive, would iiave been entitled, might be jiaid to him, the legal repre- 
sentative. Meld that s. 372 of the Civil Procedure Code did not apply to the case, the sec- 
tion contemplating a proceeding before the determination of the suit ; and, further, that 
tlie application was barred l^y Aid XV. of 1877, sch. 2, art. ]71. Held also that s. 232 
had no a]>j)lication. 18. 365 of the CfVil Procedure Code (amended by Act XU. of 1879, 
8. 61) does not apply to the case of a sole plaintiff dying utter decree, the right to sue be- 
iug merged in the deciee. -Cully Churn Mullick v. Bhuggobutty Churn Mullick 6 C. L. 
R.'l08. [bep. 9, 1879. j 

A jt;i)GMENt-I)j:b'Iou applied that an execution-sale of property belonging to him 
should be set aside, as the decree-holder was dead when such sale took place, and suidi sale 
was in conse{(uence invalid. Tins application was disposed of by the Court executing the 
decree in tlie pre.^'Ciice of the judgment-debtor and purchaser. The Court held that the 
fact of such sale having taken place after the decree-holder’s death w'as no ground for set- 
ting it aside, and disallowed such application, and made au order confirming 8uch sale. 
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Beld per Pearson, J., that the application for the execution of the decree abated on the 
death of the decree-holder, not having been prosecuted by his legal representative, and 
such sale was, under the circumstances, improper and invalid, and the order confirming it 
should be set aside. Per Spankie, J., that such sale was not invalid by reason of thi de- 
cree-holder’s death before it took place. The order confirming it, however, was improper, 
and should be reversed, and the case should be remanded to be dealt with under the pro- 
visions of 88. 3(35 and 3(3(1 of Act X. of 1877, as the Court executing the decree should have 

S rooeeded under those sections. Per Oldfield, J., and Straight J., that the death of the 
eoree-holdor prior to such sale did not render it void. The provisions of ss. 3G5 and 366 
of Act X. of 1877 could not be adapted to execution-proceedings. As such sale had been 

S ublished and conducted according to law, it had properly been confirmed.— Dulari v, 
lohan Singh, I. L. R., 3 All. 759. [April 21, 1681.] 

If a plaintiff dies after decree, his representatives are not bound to apply within 60 
days to be made parties to the suit, but have the same time to file an appeal as the plaintiff 
would have had. The Civil Procedure Code, ss. 3(33 — 365, and the Limitation Act, sch. 
2, art. 171, do not apply to the case of a plaintiff dying after decree. — Ramanada Sastri, 
€. Minatchi Ammdl, I. L. R., 3 Mad. 236. [July 12, 1881.] _ 

Per Mitter, J. (Garth, C.J. duhitante). — Notwithstanding that 8. 582 of the Code of 
Civil Pro(;edure does not expressly direct that the word ‘ plaintiff’ occurring in s. 366 shall 
be held to in<ilude an ‘ appellant,’ yet the power conferred by s. 366 on the Court of ori- 
ginal iurisdicti()n to aw^ard costs against the estate of a deceased plaintiff may, by analogy, 
be taken to be conferred on the Appellate Court. Lakshmibai v. Balkrishna (I. L. R., 4 
Bom. (354) followed. — Rajmouee Dabee v. Chunder Kant Sandel, I. L. R., 8 Cal. 440. 
[Dec. 21, 1861.] 

The plaintiff died on the 28th August 1883, and in December 1884, letters of adminis- 
tration to his estate v^el•e granted to the Administrator-General. The defendant died in 
June 1884, leaving a widow and one son him surviving. By his will he appointed two exe- 
cutors. On the 3nl Fehriiury 1885, the Administrator-General took out a summons to 
revive the suit. If eld that, notwithstanding the provisions of s. 365 of the Civil Proce- 
dure Code (Act XIV. of 1882) and of the Limitation Act (XV. of 1877), it was competent 
for a Judge in chambers to revive the suit by making an order for abatement under s. 366 
of the Code, coujded with an order under s. 371 setting aside the order for abatement. — 
Fulvahu V, Goculdas VuUabhdds, 1. L.^R., 9 Bom. 275. [Mar. 27, 1885.] 


366 . If, within the time limited by law, no such application be made Extending to 
" ^ u to the Court by any person claiming to be the legal 

plication by representative of representative of the deceased plaintin, the Court 
deceased plaintiff. nf^ay pass an order that the suit shall abate, and 

ehall, on the application of the defendant, award to the defendant the costs 
which he may have incurred in defending the suit, to be recovered from the 
estate of the deceased plaintiff ; 

or the Court may, if it tliink proper, on the application of the defendant, 
and upon such term.s as to costs or otherwise as it thinks fit, pass such other 
order as it thinks fit for bringing in the legal representative of the deceased 
plaintiff, or for proceeding with the suit in order to a final determination of 
the matter in dispute, or for both those purposes. 

Explanation. — A certificate of heirship, or a certificate to collect debts, 
does not of itself constitute the person holding it the legal representative of 
the deceased. But when the person holding any such certificate obtains 
thereby property belonging to deceased, he may be treated as a legal repre 
sentative liable in respect of such property. 


A JUDOMEKT-DEBTOR applied that an execution-sale of property belonging to him 
should be set aside, as the decree-holder was dead when such sale took place, and such sals 
was iu consequence invalid. This application was disposed of by the Court executing the 
decree in the presence of the judgment-debtor and purchaser. The Court held that the 
Iwt of suoh sale having taken place after the decree-holder’s death was no ground for set- 
ting it aside, and disallowed suoh application, and made an order oonfirming such sale. 
Meld per Reardon, J., that the application for the execution of the decree abated on the 
death of the decree-holder, not having been prosecuted by his legal representative, and such 
sale was under the circumstances improper and invalid, andl the order oonfirming it should 

«. P. 37. 
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be set aside. Per Spankie, J., that such sale was not invalid by reason of the decree-hold- 
er’s death before it took place. The order confirming it, however, was improper, and 
should be reversed, and the case should be remanded to be dealt with under the provisions 
of BS. 365 and 366 of Act X. of 1877, as the Court executing the decree should have pro- 
ceeded under those sections. Per Oldfield, J., and Straight J., that the death of the de- 
cree-holder prior to such sale did not render it void. The provisions of ss. 365 and 366 of 
Act X. of 1877 could not be adapted to execution-proceedings. As such sale had been pub- 
lished and conducted according to law, it had properly been confirmed.— Dulari v. Mohan 
Singh, I. L. R., 3 All. 759. [April 21, 1881.] 

Appellate Court rejected the application of the legal representative of a deceased 
sole plaintiff-appellant to enter his name in the place of such appellant on the record, on 
the ground that such application had not been made within the time limited by law, and 
passed an order that the suit should abate. Ileld that the order of the Appellate Courts 
passed under the first paragraph of s. 3GG of Act X. of 1877, not being appealable under 
cl. 18, 8. 588, of that Act, nor being a decree within the terms of s. 2, from which a second 
appeal would lie, was not appealable.— Ahmad Ata v. Mata Badal Lai, 1. L. E., 3 All. 844, 
[June 7, 1881.] 

Pee Mitter, J. (Garth, C.J., duhUante ). — Notwithstanding that 8. 682 of the Code 
of Civil Procedure does not expressly direct that the word ‘ plaintiff’ occurring in B. 366 
shall be held to include an ‘ appellant,’ yet the power conferred by s. 366 on the Court of 
original jurisdiction to award costs against the estate of a deceased plaintiff may, by ana- 
logy, be taken to be conferred on the Appellate Court. Lakshmibai v. Balkrishna (I. L. 
E., 4 Bom 654) followed. — Eajmonee Babee v. Chunder Kant Saudel, 1. L. E., 8 Cal. 440i 
[Bee. 21, 1881.] 

The plaintiff died on the 28th August 1883, and in December 1884, letters of admin- 
istration to his estate were granted to the Administrator-General. The defendant died in 
June 1884, leaving a widow and one son him surviving. By his will he appointed two 
executors. On the 3rd February 1885, the Administrator-General took out a summoxs 
to revive the suit. Held that, notwithstanding the provisions of s. 365 of the Civil 
Procedure Code (Act XIV. of 1882) and of the Limitation Act (XV. of 1877), it was com- 
petent for a Judge in chambers to revive the suit by making an order for abatement under 
8. 366 of the Code, coupled with an order under s, 371 setting aside the order for abate- 
ment.— Fulvahu V. Goculd^ Vallabhdas, 1. L. E., 9 Bom. 275. [Mar. 27, 1885.] 

An order made under s. 366 of the Civil Procedure Code (Act XIV. of 1882), that a 
suit do abate, being virtually a decree within the meaning of s. 2, is appealable. The ap- 
pellant’s father having died during the pendency of an a})peal lodged by him, a notice was 
served upon the appellant’s two adult brothers ; but they hiving failed to apply within 
sixty days, the appellant, who was a minor, applied, several months afterwards, to be put 
on the record in his deceased father’s place as his legal representative, which was done> 
The Assistant Judge, who heard the appeal, was of opinion that, in consequence of th» 
omission on the part of the brothers of the appellant to apply, the appeal abated, and ho 
passed an order accordingly. Held that the application having been made by the minor 
son within the time limited by law, the order of abatement made by the Judge was wrong. 
Although the complete legal representation vested in the minor son and his two brothers, 
B. 3G6 of the Civil Procedure Code (Act XIV. of 1882) only required an application to be 
made by a person claiming to be the legal representative, in order to prevent an. order of 
abatement being made. If neither of the brothers was willing to have his name placed on 
the record, the respondent was entitled to have them made defendants, so that they might 
be bound by the decree. The minor son could then proceed alone with the appeal. — 
Bhikaji Eamchandra v. Purshotam, I. L. E., 10 Bom. 220. [July 30, 1886.] 

367. If any dispute arise as to wlio is the legal representative of a de- 

n A ' t A' ceased plaintiff, the Court may either stay the suit 

Procedure m case of dis- xu r i. l t j x • j • xi. -I 

pute as to representative of untir the tact has been determined in another suit, 

deceased plaintiff. or decide at or before the hearing of the suit who 

shall be admitted to be such legal representative for the purpose of prosecut- 
ing the suit. 

368. If there be more defendants than one, and any of them die bo- 
Procedure in case of death fore decree, and the right to sue does not survive 

of one of several defendants, against the surviving defendant or defendants 

alone, 
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or of sole, or sole surviv- * ®°’® 

ing, defendant. ant, or sole surviving defendant, where the right 

to sue survives, 

the plaintiff may make an application to the Court, specifying the name, 
description, and place of abode of any person whom he alleges to be the 
legal representative of the deceased defendant, and whom he desires to be 
made the defendant in his stead. 

The Court shall thereupon enter the name of such representative on the 
record in the place of such defendant, 

and shall issue a summons to such representative to appear on a day to 
be therein mentioned to defend the suit ; 

and the case shall thereupon proceed in the same manner as if such 
representative had originally been made a defendant, and had been a party 
to the former proceedings in the suit : 

Provided that the person so made defendant may object that he is not 
the legal representative of the deceased defendant, or may make any defence 
appropriate to his character as such representative. 

When the plaintiff fails to make such application within the period 
prescribed therefor, the suit shall abate, unless he satisfies the Court that he 
had sufficient cause for not making the application within such period. 

Peoceditre anulocfoua to that laid down in Act X. of 1877, s. 368, in respect to the 
death of a defendant, must be applied in the case of the death of a respondent. Where, 
therefore, a respondent dies durinj;? the pendency of an appeal, it is for the appellant t'^ 
take the initiative, and he is at liberty to select one or more persons to defend the appeal ; 
and no person, other than the person so selected, has a right to force himself into the pro- 
ceedings, and to claim to have his name entered as representative of the deceased respon- 
dent against the appellant’s consent. Persons so introduced on the record may or may 
not be the real representatives of the deceased respondent, but the merits of their claim 
to be such, on the ground of any right or status, such as that of adoption, is immaterial 
to the determination of the appeal.— Lakshmibai v. Balkrishna, I. L. E., 4 Bom. 664, 
[Aug. 3, 1880.] 

An appeal having been declared to have abated on the 12th December 1881 under s, 
868 of the Code of Civil Procedure, 1877, because the appellant had not applied within 
sixty days of the date of the death of the respondent to bring in his representative, an 
application was made in January 1882 to set aside the order, and was heard after the Code 
of Civil Procedure, 1882, came into force. Held that the application must he disposed of 
under the Code of Civil Procedure as it stood at the date of the application, and, therefore, 
that it was not open to the appellant to satisfy the Court that he had sufficient cause for 
not making the application within the prescribed period. S. 371 of the Code of Civil Pro- 
cedure does not apply to the case in which a defendant or respondent dies. — Suri v. Sita- 
ram^, I. L. R., 7 Mad. 195. [Jan. 5, 1881.] 

Per Mitter, J. (Garth, C.J., Notwithstanding that s. 682 of the Code 

of Civil Procedure does not expressly direct that the word * plaintiff ’ occurring in s. 866 
shall be held to include an ‘ appellant,^ yet the power conferred by s. 366 on the Court of 
original jurisdiction to award costs against the estate of a deceased plaintiff may, by ana- 
logy, he taken to be conferred on the Appellate Court. Lakshmibai v. Balkrishna (I. L. 
E., 4 Bom. 654) followed.— Eajmonee Dabee v. Chunder Kant Sandel, I L. R., 8 Cal. 
440. [Dec. 21, 1881.] 

In a suit for the recovery of land against a sole defendant, the latter died before the 
hearing. Sixty-three days after the death of the defendant, the plaintiff applied to the 
Court to enter on the record the legal representative of the deceased defendant. On the 
22nd of November 1880, the Court reject^ the application under the provisions of Act XV. 
of 1877, sch. 2, cl. 171B, and ordered the suit to abate. On the same day the plaintiff ap- 
plied to the Court to set aside the order directing the suit to abate, but this application 
was also rejected on the 20th of September 1881. On appeal to the High Court, held that 
no appeal lay against the order of the 20th of September 1881, and that an appeal against 
the order of the 22nd of November 1880 was out of time ; hut that the High Court would 
take cognizance of the oise under s. 622 of the Code of Civil Procedure. Eeld also that 
the application which was rejected on the 22nd of November 1880 was an application 
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under s. 372, and not under s. 368 of the Code of Civil Procedure, and that the applioant 
was entitled to make the application within three years, as allowed by Act XV. of 1877» 
Boh. 2, cl. 178. Oocool Chunder Gossamee v, Administrator-General of Bengal (1. L. B., 
5 Cal. 726 ; 8. C., 5 C. L. R. 108) referred to.— Benode Mohini Chowdhrain t>. Sharat 
Chunder Bey Chowdhry, I. L. E., 8 Cal. 837. [April 14, 1882.J 

Under s. 368 of the Civil Procedure Code (Act XIV* of 1882), a plaintiff may have the 
representativas of a deceased sole defendant placed on the record so that he may continue 
his suit against them, but there is no section which allows the representatives of a sole de- 
fendant, who has died, to be placed on the record at their own request. Consequently, s. 
682 gives no authority to a Civil (vourt to pla/^e on the record, at their own request, the ro* 
nresentatives of a deceased sole respondent. Such an application cannot be entertained.— 
Bai Javer v. Hathiaing Kesrisingh, I. L. B., 9 Bom. 56. [July 14, 1884.] 

At an auction-sale bold in execution of a decree passed against one Ganpat Anandrdv, 
certain property put up for sale was purchased by one Kh^n Mahomed, the husband of 
the opponent. Subsequently Krishnarav Anandrav, the brother of Ganpat Anandrav, 
brought a suit against the opponent to establish his right to the property purchased by the 
opponent’s^ husband. On the 17th February 1882, be obtained a decree declaring that he 
(Krishnarav Anandrav) was entitled to a half-share of the jtroperty in dispute, and an 
o^der was made that he should have joint possession with the opponent of one moiety of 
the property. On the termination of the above suit, which had been brought by Krishnarav 
informd pauperix, he was required to pay the court-fees. For that purpose he procured 
an advance of Rs. 290 from the applicant on the security of the moiety of the property 
which was awarded to him by the decree. He passed a deed of sale to the applicant on the 
understanding that the property should bo re-conveyed to him by the applicant on the 
re-pay men t of the advance with interest. In the meantime cro^js appeals were filed against 
the above-mentioned decree passed in favour of Krishnarav, and at the hearing of the 
appeal the lower Appellate Court varied the decree of the Subordinate Judge, holding that 
Krishnarav Anandrav was entitled to the poseession of the property so sought for. From 
this decree the opponent preferred a second appeal to the High Court, which, at the time 
of this appli<3ation, was still pending. Before the hearing of the appeal, Krishnarav Anan- 
drav died, and the applicant thereupon applied to have his name placed on the reirord as 
rc'ipfindent. HeJd tliat the apfilicant was entitled to be made a party. The analogy of 
H. 368 is to be extended generally to appeals, and the party appealing may choose his own 
respondent as representative of deceased. The more speinftc rule prescribed in that section 
niUNt jirevail, in the cases to which it is exactly applicable, over the more general rule in 
s. 372. But the rule in s. 368 may well he intended for the case in whi(;h the death, and 
death only, of the defendant constitutes the change of circumstances for w'hich it was 
thought necessary to provide ; but where there has been, not only the death of the respon- 
dent, but an alleged prior conveyance to him of the property awarded by the decree ap- 
pealed against, there is a fact in addition to the fact oonternf)l:ited by s. 368, and the rulo 
in 8. 372, being alone sufficiently inclusive, must apply. An a])pellant may determine who 
shall be respondent, but not that any particular person shall not bo a respondent. The 
choice of respondents made by the ai)pellant may be defective through ignoran( 5 e or fraud, 
and the real representative of the decree-holder cannot justly he refused an opportunity 
of maintaining the decision which it is sought to upset. — Raiaram Bhagwat v. Jihai, I. L, 
E., 9 Bom. 151. [Sep. 15, 1884.] 

Although a Court is bound by s. 368 of the Code of Civil Procedure to plaoe on 
the record the name of the person alleged by the appellant to he the legal representative 
of a deceased respondent, nevertheless, where a persou, other than the person alleged by 
the appellant to be such representative, claims, on primd fade grounds, to be tho 
repre.sentative of the deceased respondent, and the interests of the person entitled to the 
estate of the deceased may be prejudiced, the Court should, under s. 32 of the Code of 
Civil Procedure, proceed to make such claimant also a party to the appeal. — Athiappa v, 
Ayanna, I. L. E., 8 Mad. 300. [Ocf. 20, 1884.] 

Having regard to s. 3 of Act XIV. of 1882, it is clear that the word Code ” ia 
»ch. 2, art. 171B of Act XV. of 1877, applies to the present Code of Civil Procedure 
(Act XIV. of 1882), and that, therefore, the word ‘‘defendant” in s. 368 of that Code, 
when read with s. 682, must be held to include “ respondent.” — In the Matter of the Peti- 
tion of Soshi Bhusan Chand ; Soshi Bhusan Chand v. Grish Chunder Talukdar, I. L. E., 
11 Cal. 694. [Jan. 27, 1886.] 

Held by the Pull Bench (Mahmood, J., dissenting), that s. 682 of the Civil Pro- 
cure Code do^ not make the provisions of chap. 21, relating to the death of a defendant 
to a suit, applicable to the death of a plaintiff-respondent in an appeal, so as to render it 
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obligatory on the defendant-appellant to make an application to the Court praying that the 
legal representatives of the deceased be made parties to the appeal ; and that, where thei d 
has been no such application, the appeal does not abate. Per Petheram, C.J. — The fords, 
“ so far as may be,” in the second clause of the first para, of s. 682, must be construed 
OvS meaning “ so far as may be necessary to carry into effect the remedies contemplated by 
chap. 21.” Per Mahmood, J., contra, that the object of s. 582 of the Civil Procedure 
Code is to obviate the necessity of repeating the provisions of chap. 21 so as to make them 
applicable to appeals, and the words “ appellant ” and “ respondent ” as used in the section 
include both plaintiffs and defendants in an appeal; that the whole Code maintains the 
analogy between the position of a respondent and that of a defendant for the purposes of 
being impleaded and brought before the Court ; that chap. 21 applies to cases where a 
plaintiff-respondent has died ; and that, in such a case, and where no application has been 
made, within the period prescribed therefor, praying that the legal representatives of the 
deceased be made parties in his place, the appeal abates. Also per Mahmood, J. — The word 
“defendant” as used in art. 17111 of the Limitation Act (XV. of 1877) must be taken to 
include a respondent, whether plaintiff or defendant in the suit. Lakshrnibai v. Balkrishna 
■n. L. R., 4 Bom. 054), Rijmonee Dabee u. Chandar Kant Sandel (1. L. R., 8 Cal. 440), and 
Bai Javer v. Hathising Kesrising (I. L. R., 9 Bom. 56), referred to.— Narain Bas t>. Lajja 
Ram, I. L. R., 7 All. 693. [Feb. 21, 1885.] 


Art. 171B, soh. 2, of the Limitation Act (XV. of 1877), applies to applications to 
have the representative of a deceased defendant-respondent made a respondent.— Baldoo v, 
Bismillah Begam, I. L. R., 9 All. 118. [Nov. 25, 1886.] 


369. The marriage of a female plaintiff or defendant shall not cause Extending to 
Suit not abated by mar- the suit to abate, hut the Suit may, notwithstanding, Provincials, 
riage of female party. proceede.d with to judgment, and where the 

decree is against a female defendant, it may thereupon be executed against 
her alone. 


If the case is one in which the husband is by law liable for the debts of 
his wife, the decree may, with the permission of the Court, be executed 
against the husl)and also ; and, in case of judgment for the wife, execution 
of the decree may, with such permission, be issued upon the application of 
the husband where the Imsbaiid is by law entitled to the subject-matter of 
the decree. 

370. The bankruptcy or insolvency of a plaintiff in any suit which his Ditto. 

When plaintiff 8 bankruptcy assignee or the receiver appointed under section 
or insolvency bars suit. 351 niight maintain for the benefit of his creditors 

shall not bar the suit, unless such assignee or receiver declines to continue 
the suit and to give security for the costs thereof within such time as the 
Court may order. 

If the assignee or receiver neglect or refuse to continue the suit and to 

Procedure when assignee such security within the time so ordered, the 

fails to continue suit or give defendant may apply for the dismissal of the suit 
security. ground of the plaintiff’s bankruptcy or 

insolvency, and the Court may dismiss the suit and award to the defendant 
the costs which he has incurred in defending the same, to be proved as a debt 
against the plaintiffs estate. 

Effect of abatement or . 371. When a suit abates or is dismissed under Ditto, 
dismissal. this chapter, no fresh suit shall be brought on the 

same cause of action. 

But the person claiming to be the legal representative of the deceased 

Application to set aside or bankrupt or insolvent plaintiff may apply for 
abatement or dismissal. an order to set aside the order for abatement or 
dismissal ; and, if it be proved that he was prevented by any sufficient cause 
from continuing the suit, the Court shall set aside the abatement or 
upon such terms as to costs or otherwise as it thinks fit. 
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Upon the death of a sole plaintiff, if no application to revive is made within sixty 
days from the date of the plaintiff’s death, the suit abates. But the Court may, under 
Act X. of 1877, 8. 371, revive the suit on the application of the legal representative of the 
plaintiff within three years from the time when the right to apply accrues, if he can shew 
that he was prevented by sufficient cause from continuing the suit.— Bhoyrub Bass Johur- 
ry V, Boman Thakoor, I. L. R., 5 Cal. 139. [May 12, 1879.] 

Where a suit was declared abated in 1868 under s. 102 of Act VIII. of 1859 
for non-prosecution by the representative of a deceased plaintiff, held that the Civil 
Procedure Code, s. 271, was no bar to a fresh suit instituted in 1880 on the same cause 
of action.— Palkunath Rameu Menon v. Mullankaji Sri Kumaran Nambudri, I. L. R., 
3 Mad. 31. [April 8, 1881.] 

The defendants attached certain property, which, the plaintiffs alleged, belonged to 
them. The plaintiffs preferred a claim to the property under s. 246 of Act VIII. of 1859 : 
this claim was disallowed on the 15th August 1877. In June 1878, the plaintiffs brought 
a suit to establish their title to the property attached, and for confirmation of possession. 
Pending this suit, the principal defendant died, and the plaintiffs applied for an order to 
substitute certain persons as defendants. The Court thereupon directed the 1*5806 of a 
summons on the defendants proposed by the plaintiffs to appear and defend the suit ; but 
the plaintiffs failing to pay the costs of the .service of this summons, the suit was dismi.s8ed! 
on the 14th March 1879. On the 4th March 1880, the plaintiffs again brought a suit to 
establish their title to the same property, and for confirmation of possession. Held that 
the order of the 15th August 1877, not being an order passed under s. 283 of Act X. of 
1877, art. 11 of sch. 2, of Act XV. of 1877 did not apply, but that art. 120 of sch. 2 was 
applicable ; and that, as the first suit had not been dismissed upon the merits, the plaintiff# 
were entitled to maintain the second suit. — Bessessur Bhugut v. Murli Sahu, I. L. R., 
9 Cal. 163. [July 22, 1882.] 

The plaintiff died on the 28th August 1883, and in Becember 1884, letters of admin- 
istration to his estate were granted to the Administrator-General. The defendant died in 
June 1884, leaving a widow and one son him surviving. By hi.^ will he appointed two 
executors. On the 3rd February 1885, the Administrator-General took out a nurnmons to 
revive the suit. Held that, notwithstanding the provisions of s. 365 of the Civil Proce- 
dure Code (Act XIV. of 1882) and of the Limitation Act (XV. of 1877), it was competent 
for a J udge in chambers to revive the suit by making an order for abatement under s. 36^ 
of the Code, coupled with an order under s. 371 setting aside the order for abatement. — 
Fulvahu V. Goculdas Vallabhdas, I. L. R., 9 Bom. 275. [Mar. 27, 1885.] 

372. la other cases of assignment, creation, or devolution of any in- 
Procedure in case of assign- terest pending the suit, the suit may, with the 
ment pending suit. leave of the Court, given either with the consent 

of all parties or after service of notice in writing upon them, and hearing 
their objections (if any), be continued by or against the person to whom such 
interest has come, either in addition to, or in substitution for, the person 
from whom it has passed, as the case may require. 

A SUIT was instituted by the trustee appointed under a will against the executrix for 
the purpose of having the tru.sts of the will carried into execution. A decree was made arid 
certain directions were given for the purpose of having a scheme settled by which th& 
trusts were to be carried out ; but before the scheme was finally settled and approved, and 
while the proceedings were pending, the ca.se was struck out of the board for want of pro- 
secution. Subsequently both the plaintiff and defendant died. The heirs of the plaintiff 
then instituted a suit against the Administrator- General as representing the estate of the 
defendant for carrying the trusts into execution, and prayed that their suit might be con- 
sidered as supplemental to the oriffinal one. Held that the original suit, though no longer 
upon the board, was capable of revival, and that, if no person were living whose consent 
might be obtained, or to whom notice might be given, the Court might give leave without 
any such consent or notice, and that the proper course to pursue was to allow the plaintiff# 
to amend their plaint by putting it in the form of a petition under Act X. of 1877, s. 872^ 
the defendant being at liberty to put in any answer which he might have done, if the pro- 
ceeding had been by petition in the first instance. — Gocool Chunder Gossamee v. Admi- 
nistrator-General of Bengal, I. L. R., 5 Cal. 726. [Feb. 5, 1880.] 

The words “ pending the suit,” in Act X. of 1877, s. 372, relate to a suit in whioh 
no final order has been made. — Gocool Chunder Gossamee v. Administrator-Gteneral of 
Bengal, I. L. R., 6 Cal. 726. [Feb. 6, 1880.] 
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Aftee a decree had been made in a suit, the case was, in 1875, struck out of the board 
for want of prosecution. No steps were taken to have it restored. In 1879, both the 
plaintiff and the defendant died. In the same year the heirs of the plaintiff instituted a 
euit against the administrator of the defendant for the purpose of having the decree in the 
original suit carried out. This suit was dismissed by the Court of first instance under 
Act X. of 1877, 8. 13 ; but the Appellate Court, holding that the original suit was sub- 
sisting, and might be re-constituted, directed that the plaintiffs should be allowed to amend 
their plaint by putting it into the form of a petition under s. 372 of the same Act. On a 
petition by the plaintiffs praying that the original suit might be revived and restored to 
the board, held that the application was not barred under sch. 2, art. 178. Even if art. 
178 was applicable, the application would not be barred, limitation running from the time 
when the suit was allow^ to be re-constituted. — Govind Chunder Goswami v. Rungun 
Money, I. L. E, G Cal. 60. [Mar. 18, 1880.] 

a suit for the recovery of land against a sole defendant, the latter died before the 
hearing. Sixty-three days after the death of the defendant, the plaintiff applied to the 
Court to enter on the record the legal representative of the deceased defendant. On the 
22nd of November 1880, the Court rejected the application under the provisions of Act 
XV. of 1877, sch. 2., cl. 171B, and ordered the suit to abate. On the same day the plaintiff 
applied to the Court to set aside the order directing the suit to abate, but this application 
was also rejected on the 20th of September 1881. On appeal to the High Court, held that 
no appeal lay against the order of the 20th of September 1881, and that an appeal against 
the order of the 22nd of November 1880 w’as out of time ; but that the High Court would 
take cognizance of the case under s. 622 of the Code of Civil Procedure. Beld also that 
the applicatioli which was rejected on the 22nd of November 1880 was an application 
under s. 372, and not under s. 368 of the Code of Civil Procedure, and that the applicant 
was entitled to make the application wdthin three years, as allowed by Act XV. of 1877, 
sch. 2, cl. 178. Gocool Chunder Gossamee v. Administrator-General of Bengal (I. L. E., 
6 Cal. 726 ; S.C., 6 C. L. R. 108) referred to. — Benode Mohini Chowdhrain v, Sharat 
Chunder Dey Chowdhry and others, I. L. R., 8 Cal. 837. [April 14, 1882.] 

The “ cases of assignment, creation, or devolution*’ of any interest pending a suit, 
contemplated by s. 372 of the Civil Procedure Code, are those in which “ the person to 
whom such interest has come” is arrayed on the same side in the suit as " the person from 
whom it has passed.” ReLd^ therefore, that a compromise in a suit for land between the 
plaintiff and one of the defendants, whereby the latter consented to a decree being given 
to the former for half the land, was not a “ case of assignment” of an interest in such land 
within the meaning of that section — Radha Prasad Singh v. Rajendra Kishore Singh, I. 
/L. R., 5 All. 209. [Sep. 14, 1882.] 

At an auction-sale held in execution of a decree passed against one Ganpat Anandrav 
certain property put up for sale was purchased by one Khan Mahomed, the husband of the 
opponent. Subsequently Krishnarav Anandrav, the brother of Ganpat Anandrav, brought 
a suit against the opponent to establish his right to the property purchased by the op- 
ponent’s husband. Ou the 17th Pebruury 1882, he obtained a decree declaring that he 
(Krishnarav Anandrav) was entitled to a half-share of the proi)erty in dispute, and an 
order was made that he should have joint possession with the opponent of one moiety of 
the property. On the termination of the above suit, which had been brought by Krishnarav 
in formd pauperis, he was required to pay the court-fees. For that purpose he procured 
an advance of Rs. 290 from the apj^licant on the security of the moiety of the property 
which was awarded to him by the decree. He passed a deed of sale to the applicant on 
the understanding that the property should be re-conveyed to him by the applicant on the 
repayment of the advance with interest. In the meantime cross appeals were filed against 
the above-mentioned decree passed in favour of Krishnarav, and at the hearing of the appeal 
the lower Appellate Court varied the decree of the Subordinate Judge, holding that Krish- 
nar^v Anandrav was entitled to the possession of the property as sought for. From this 
decree the opponent preferred a second appeal to the High Court, which, at the time of 
this application, was still pending. Before the hearing of the appeal, Krishnarav Auand- 
r&v died, and the applicant thereupon applied to have his name placed on the record as 
respondent. Held that the applicant was entitled to be made a party. The analogy of 
fl. 868 is to be extended generally to appeals, and the party appealing may choose his own 
respondent as representative of deceased. The more specific rule prescribed in that section 
must prevail, in the cases to which it is exactly applicable, over the more general rule in 
B. 872. But the rule in s. 868 may well be intend^ for the case in which the death, and 
death only, of the defendant constitutes the change of circumstances for which it was 
thought neoessay to provide ; but where there has been, not only the death of the respon- 
dent, but an alleged prior conveyance to him of the property awarded by the decree ap- 
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|)ealed against, there is a fact in addition to the fact contemplated by s. 368, and the rule 
m 8. 872, beinj? alone sufficiently inclusive, must apply. An appellant may determine who 
shall be respondent, but not that any particular person shall not bo a respondent. The 
choice of respondents made by the appellant may be defective throufrh ignorance or fraud, 
and the real representative of the decree-holder cannot justly be refused an opportunity of 
maintaining the decision which it is sought to upset.— llajiiram Bhagwat v. Jibai, I. L. E., 
9 Bom. 151. [Sep. 15, 1884.] 


CHAPTER XXII. 


Of the Withdrawal and Adjustment op Suits. 


Extending to 
Provincial S. 
C. Courts. 


373. If, at any time after the institution of the suit, the Court is satis- 

Power to allow plaintiff to application of the plaintiff, (a) that the 

withdraw with liberty to suit must fail by reason of some formal defect, or 
bring fresh suit. that there are sufficient grounds for permitting 

him to withdraw from the suit, or to abandon part of his claim with liberty 
to bring a fresh suit for the subject-matter of the suit or in respect of the 
part so abandoned, the Court may grant such permission on such terms as to 
costs or otherwise as it thinks fit. 

If the plaintiff withdraw from the suit, or abandon part of his claim, 
without such permission, he shall be liable for such costs as the Court may 
award, and shall be precluded from bringing a fresh suit for the same mat- 
ter or in respect of the same part. 

Nothing in this section shall be deemed to authorize the Court to 
mit one of several plaintiffs to withdraw without the consent of the others. 


The plea that the plaintiff had improperly been permitted to withdraw from a former 
suit with liberty to bring the present one, which had not been taken in the lower Courts, 
and was not taken in the memorandum of second appeal, was not permitted to be urged 
at the hearing of the second appeal. Whether under s 378 of Act X. of 1877 

the Court ought to permit the plaintiff to withdraw from the suit with liberty to bring 
a fresh suit on the ground that the defonce to the suit was such that the suit must fail if 
proceeded with ? — Zahur-un-nissa v. Khuda Yar Khan, I. L. R., 3 All. 628. [Feb. 16, 
1881.] 

The proviso in the 3rd clause of s. 373 of the Code of Civil Procedure does not deprive 
the Court of power to permit one of several co-plaintiffs to withdraw unconditionally 
from a .suit, even though his co-plaintiffs do not consent to his withdrawal.— Mohamaya 
Chaudlimin v. Burga Churn Shaba, 9 C. L. R. 332. [Aug. 2, 1881.] 

When a plaintiff sues to recover po8.session of property on the allegation that ho had 
purchased it with his own money, and the suit is dismi.ssed in the Court of first instance, 
the Court of appeal is not justified in giving the plaintiff a decree for a portion of the 
property, on the ground that the whole was the property of a joint Hindu family in which 
the plaintiff was a co-sharer. A claim to attached property made under Act VIII. of 1869, 
8. 24B, was di.smissed, and the claimant, in the year 1875, instituted a regular suit against 
the decree-holder under the provisions of that section. The decree-holder then released 
the property from attachment, and the plaintiff withdrew his suit. The same property 
was afterwards, in the year 1878, attached again, and sold in execution of the same decree. 
Held that a subsequent suit for possession of the property against the purchaser at the 
execution-sale was not barred under s. 97 of Act VIII. of 1859. Eshen Chunder Singh 
r. Shama Churn Bhutto (11 Moore’s I. A. 7) cited,— Mukhoda Soondury Basi «. Riuu 
Churn Karmokar, I. L. R., 8 Cal. 871. [May 5, 1882.] 

Held by the Full Bench (Stuart, C.J., dissenting).— That the Courts of Revenue in 
the North-Western Provinces, in those matters of procedure upon which the Bent Act 
(XII. of 1881) of those Provinces is silent, are governed by the provisions of the Civil 
Procedure Code. The principle of decision in Nilmoni Singh Beo r. Taranath Mukerjee 
(I. L. R., 9 Cal. 295) followed. Held, therefore, that the procedure provided by as. 48 
and 373 of the Civil Procedure Code is applicable to suits tried under the N. W. P. Rent 
Act, 1881.— Madho Prakash Singh v, Murji Manohar, I. h, E., 6 All 406. [Mw. 
1883. ] 
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The Code of Civil Procedute (Act XIV. of 1882) does not allow of a plaint or me* 
morandurn of appeal being returned to the plaintiff or appellant after a case has been 
heard on its merits^ and just as the plaintiff or appellant discovers that the Court is about 
to pronounce an adverse decision. There is no provision in the Code for the return of a 
plaint to a plaintiff after it has been admitted, and the court^fee stamps thereon cancelled. 
ISven if the Code allowed the High Court to return a plaint after the oourt-fee stamps 
have been cancelled, the plaint could not be again legally presented in any Court without 
new stamps being affixed to it. The Executive Government alone have power to remit 
oourt*fees, and no Court or Judge has legal authority to admit a plaint which bears only 
cancelled stamps, or to direct a subordinate Court to admit such a document. — Jagjivan 
Javherd6<8 Seth c. Magdum Ali, I. L. H., 7 Bom. 487. [Aug. 16, 1883.] 

Alt order under s. 873 of the Civil Procedure Code, permitting the withdrawal of a 
nuit, with liberty to bring a fresh one, not being made appealable by s. 588, or being 
a decree ** within the meaning of s. 2, is not appealable. When the plaintiff in a 
suit applies for permission to withdraw it with liberty to bring Refresh one, such permission 
ahould not be granted without the defendant being served with notice to show cause why 
such permission should not be granted. 1>, claming as heir to H, a deceased Hindu, sued 
K, his widow, and G, a minor, represented by his mother and guardian, B, to have the 
adoption by K of G set aside, and for certain other reliefs. The matters in difference in 
the suit were referred to arbitration, and an award was made in favour of the defendants. 
The plaintiff preferred objections to the award. Before these were disposed of, K died. 
The Court of first instance subsequently allowed the objections, and set aside the award. 
Tile minor defendant then applied to the High Court for revision of the order setting 
aside the award. This application was rejected on the ground that the order might be 
impugned on apjpeal from the decree in the suit. The plaintiff subsequently applied for 
permission to withdraw the suit, with liberty to bring a fresh one, on the ground that, K 
naving died, he was on titled to possession of the immoveable property left by H. This 
permission was granted. The minor defendant applied to the High Court for reviskm. 
£[eld tliat it might have been a very good ground for allowing the plaintiff to withdraw 
the suit that K, the adoptive mother of the minor defendant, had died pettdenie Hie, had 
BO arbitration-proceedings taken place iu the course of the suit ; but when the parties had 
referred their differences to arbitration, and an award had been made in favour of the de« 
fen dan t, and had been set aside, and an application for revision of the order setting it aside 
had been refused, on the ground that the matter could be made the subject of appeal from 
the final decree in the suit, permission to withdraw the suit and bring a fresh one should 
not have been granted. The minor defendant might be seriously prejudiced by such a 
course, and the suit had not abated against him by the death of K, while on the other 
hand a decree in the suit, if in his favour, would decide the litigation, and, if in favour of 
the plaintiff, would not prevent his bringing a suit for possession on the separate cause of 
action which had arisen. Stahlschmidt o. Walford (li. B., 4 Q. B. H. 217) referred to. 
The High Court refused to allow the plaint in the suit to be amended by the addition of a 
claim for possession of the properly left by fl. — Kalian Singh c. Lekhmj Singh, I, L. E., 
6 All. 211. [Eeb. 4, 1884.] 

a Court has reason to believe that a suit is lawfully brought by a party who 
has a right to bring it on behalf of a minor, any withdrawal of the suit by that party would 
have precisely the same effect as the withdrawal of a suit by a person of full a^. But 
where a person acting for a minor has fraudulently withdrawn the minor’s suit under 
8. 97 of Act VIII. of 1859 (corresponding with s. 373 of Act XIV. of 1882), without ob- 
taining leave to bring a fresh suit, and by such withdrawal an absolute statutory prohibi- 
tion is imposed on the minor from bringing a fresh suit, it is open to the minor to relieve 
himself from the oon.sequenccs of the fraud in one of three ways : oiz., (1) by an applica- 
tion to the Court in the suit in which the withdrawal took place ; (2) by a regular suit to 
Bet aside the judgment founded upon the withdrawal ; or (3) by bringing a fresh suit for 
the same purpose, and setting up the fraud as an answer to the statutory bar. — Eshau 
Chundra l^fooi Nundamoni Bassee, I. Ii. E., 10 Cal. 357. [Feb. 6, 1884.] 

plaintiffs, who were an English joint-stock company registered under the Eng- 
lish Companies’ Act of 1862, sued the defendant as a past member of the bank, upon a 
balance-order of tl^ High Court of Justice in England, dated 24th Febrnary 1881. to re- 
sover the sum of £678-8. The balance-order reoiM that it was made upon the application 
of official liquidator of the bank, and that there had been no appearance on behalf 
of the contributories. The defendant pleaded that he had not received notice that his 
name was about to be placed on the list of contributories, or notice of the application of 
the official liquidator recited in the balance-order, and he contended that he was not bound 

O. P. 28. 
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by, or liable ubder, that order. He further pleaded (and it was admitted) that the order 
for winding up the plaintiffs’ bank was in July 1866 ; that he had filed his petition in in- 
solvency on the 19th November 1866, and had obtained his discharge under s. GO of the 
Indian Insolvent Act (Stat. 11 and 12 Vic., c. 21) on the 30t.h September 1867 ; and ho 
contended that by that order he was discharged from liability. Held, upon the evidence, 
that service upon the defendant of the various notices was suflioiently proved. Meld also 
that, although the defendant’s insolvency and Ins discharge under s. 60 of the Indian In- 
solvency Act, which was subsequent to the order for the winding up of the bank, might 
have absolved him from further liability to the plaintiffs, and, if pleaded in the Court in 
England, might have prevented his being ])laced on the list of contributories, yet that the 
Court could not, in this suit, give effect to the defendant’s discharge. The present suit 
was a suit upon a foreign judgment, and the defendant could not now be permitted to plead 
a defence which he had an opport unity of pleading in the foreign (\)urt. In August 
1882, the plaintiffs had filed a previous suit against the defendant to recover the said sum 
of £678-3. That suit was based upon a call-order, dated 11th November 1880, which ifc 
sought to enforce. By an order made in that suit on 7th April 1883, the plaintiffs were 
permitted to withdraw it, with liberty to bring a fresh suit for the same cause of action. 
The present suit, to enforc^e a balance-order dated the 24th February 1881, was filed oa 
11th February 1885. It was contended on behalf of the defendant that the present suit 
being based upon an order which was in CMstcnce at the date of the previous suit, the 
plaintiffs could not now sue upon it ; that the plaintiffs could not abandon the title upon 
which they claimed in the first suit, and ^ot up a dilferent title in the second. Held that 
the plaintiffs w'erc not precluded from bringing the sis^ond suit upon the balance-order, 
and that the suit was properly framed.-- Lon (f on, Bomha\, and Mediterranean Bank v, 
Burjorji Sorabji Lywalla, I. L. It., 9 Bom. 316. [Mar. 31, 1885.^ 

Wheee, on appeal from a decree disini'ising a suit, the Appellate Court, being of 
opinion that the plaint was informally drawn, and its allegations regarding the cause of 
action not sufficiently specific, gave the jdaintiff permission, under s. 373 of the Civil Pro- 
cedure Code, to withdraw' the suit, with leave to institute a fresh one, held that th^ 
order of the Appellate Court w'as a decree” within the meaning of the Civil Procedure 
Code, and afforded a proper ground of .sc(5ond appeal to the High Court. Per Straight, 
J., that, with reference to the terms of s. 582 of the Civil Procedure Code, the Appellate 
Court had power to avail itself of the provisions of s. 373, and, therefore, had a discretion 
to make the orHer allowing the plaintiff to withdraw the suit and institute a fresh one. 
Gregory v. Hoolee Chand Kandary Mull (14 W. K., O. J., 17) and Khatoon Koouwar 
Hurdoot Narain Singh (20 W. 11. 163) referred to. Also per Straight, J., that it could 
not be said that the Apiiellate Court in this case had exorcised its discretion so unreason- 
ably or erroneously as to compel the interference of the High Court with it in appeal. 
Per Tyrrell, J., that it might be taken that the Appellate (’ourt, though not so stating in 
express terms, meant to set aside, and did set aside, the decree of the Court of first in- 
stance, regarding it as a decree which could not have been rightly made, and must be set 
aside, by reason of the radical defect in the plaint, the basis of the suit aud the decree ; 
and that, in this view, there was no legal objection to tlio exercise by the Appellate Court 
of the discretionary pow'er of chap. 22 of the Code. — Guuga Kam v. Data Bam, I. L. B., 
8 All. 82. [Dec. 18, 1885 ] 

The wording of s. 21 of the Specific Belief Act (I. of 1877) is wide enough to cover 
contracts to refer any matter which can legally be referred to arbitration, and one of such 
matters is a suit which is proceedings in Court. The parties to a suit, while it was pend- 
ing, agreed to refer the matters in difference between them to arbitration, and for this 
purpose applied to the Court for an order of reference under s. 506 of the Civil Prooeduro 
'Code. The application was granted, arbitrators were appointed, and it was ordered that 
they should make their award within one week. Before the week had expired, and be- 
fore any award had been made, one of the parties made an ex parte application under 
8. 373 of the Code for leave to withdraw from the suit with liberty to bring a fresh suit io 
respect of the same subject-matter. tThe application was granted, the suit struck off, and 
a fresh suit instituted in pursuance of the permission thus given by the Court. In defence 
to this suit it was pleaded that the suit was barred by s. 21 of the Specific Belief Act (I. 
of 1877). Retd that the Court in the former proceedings had no power to revoke tne 
'order of reference prior to award except as provided by s. 510 of the Code ; that conse- 
quently the Court’s order under s. 373 was ultra vires if involving such revocation, or, if 
not involving it, left the order of reference still in force; that in either alternative tha 
suit was barred by s. 21 of the Specific Belief Act and that it was immaterial that tha 
period within which the award was to be made expired before the bringing of the second 
action. Per Tyrrell, J., that the suit was barred by the second clause of s. 378, the 
Court having had no jurisdiction to pass the order under that section, or, having r^erred 
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the suit to arbitration, to restore the suit to its file, and treat it as awaiting the Court’s 
deoifiion.— Sheoamber v. Deodat, I. L. E., 9 All. 168. [Dec. 17, 1886.] 

On the 5th September 1874, E, a Hindu, and his sons, borrowed Es. 6,000 fr^m V* 
and mortgaged to him certain land, items 1, 2, and 3. On the 7th September 1874, V 
borrowed Es. 5,000 from E N, and mortgai^ed his rights in items 1 and 2 and land of 
bis own to E N. In 1877 R N bought, at a sale in execution of a decree against B, 
the share of R in the said items 1 and 2, subject to the mortgage created by E on 5th 
September 1874, and to another mortgage created by E on llth January 1875. In 1880, 
E N sued V and the sons of E for arrears of interest duo under his mortgage-bond. 
This suit was withdrawn with liberty to bring a fro.sh suit for the principal and interest 
due under the bond. In 1885, E K sued the sons of E and V to recover principal and 
interest due under his mortgage-bond. V pleaded that, as E N had bought R’s share 
in items 1 and 2, subject to the mortgages (Tcated by him, R N’s rights as mortgagee 
were merged in his rights as purchaser. R’s sons pleaded, i cr r^/ia, that the suit was 
barred by the provisions of ss. 43 and 373 of the Code of Civil Pro(5edure. Seld that 
the claim of E N was neither merged nor barred.— Venkata v. Eanga, I. L, E., 10 Mad, 
160. [Jan. 11, 1887.J 

In a suit brought in a District Munsif’s Court to declare certain land liable to be 
8old in execution of a decree for more than Rs. 2,500, the defendants pleaded that the 
Court had no jnrisdic.lion. The Munsif allowed the plaintiff to amend the plaint by 
stating that he abandoned his claim to excnite the de<;ree against^ the land for more than 
Es. 2,500. On appeal, the District Judge held that Ihe plaint could not he amended after 
the first hearing. Jleld, ori ap])eal to the High Court, that the claim was not one which 
could be amended so a’^ to bring tlie suit within tiie peeuniarv jiiri'^diction of the District 
Munsif.— Anna ji v. Rama Kuriip, I. L R., 10 Mad. 152. [dan. 19, 1887.] 


374. In any fresh suit instituted on p(‘rinission ginnted under the last 
Limitation-law nut affected pr(‘C'ediiig section, the plfiintili shall be bound by 
by first suit. the law of liniitation in the same manner as if 

the first suit had not heen brought. 

O 


Extending to 
Provincial S, 


The rule laid down in s. 374 of the Code of Civil Procedure (Act X. of 1877), that, 
where a suit is witlidrawn with leave to bring a fresh suit, the plaintiff shall be bound by 
the law of limitation in the same manner as if tlie first suit had not been brought, applies 
to applications for execution ; and, therefore, in counting the time of three years prescribed 
by the Limitation Act (XV. of 1877), sch. 2, art. 179, cl. A, an application allowed to be 
withdrawn must be discarded a.s if it liad never been presented. The bar created by a. 374 
of the Code of Civil Procedure is, in sucli a case, not removed by s. 14 of the Limitation 
Act, as causes for whicli the witlidrawal of a suit or application may be permitted are not 
causes “ of a like nature” with defect of jurisdiction. — Pirjade v. Pirjade, I. L. E., 6 Bom. 
681. [Sep. 5, 1882.] 

The holder of a de(Tee for money, dated the 7th June 1879, applied, on the 20th July 
1880, for execution thereof, but it appeared that in certain particulars the decree required 
correction, and it was therefore ordered, at tlie request of the pleader for the decree-holder, 
that the ui»pli(;ation should bo dismissed, and the decree returned to him for amendment. 
The next application for exeemt-ion of the decree was made by the decree-holder on the 
19th February 1883. //cW that the appliemtion of the 20th July 1880 having been put 
in and afterwards taken back by the decree-holder, the proceeding became, to all intents 
and purposes, us though no application had been m.*ido ; that therefore it could have no 
effect as an application made in ac(!ordauco with law for execution within the meaning of 
art. 179, sch. 2, of the Limitation Act ; that applying the rule contained in s. 374 of the 
Civil Procedure Code, in accordance with s. 647, to the ap})licHtion for execution of the 
19th February 1883, the question of limitation must be determined as if the first appli- 
cation had never heen filed ; and that the application now in question was consequently 
barred by limitation. Eamanandan v. Periatambi (I. L. E., 6 Mad. 250) dissented from, 
pirjade v. Pirjade (I. L. E., 6 Bom. 681) referred to.— Kifayat Ali v. Earn Singh, 1. L. 
E., 7 All. 359. [Jan. 24, 1885.] 

The plaintiff obtained a decree in 1874, and applied for its execution, first on the 
4th of August 1875, then on the 6th of July 1878, and again on the 23rd of July 1880. 
The third application was withdrawn vsith permission to apply again. On the 30th 
November 1882, the plaintiff made his present application. Reid that the present appli- 
cation was not time- barred. The rule laid down in s. 374 of the Civil Procedure Code 
(Act XI*V. of 1882)— that w'boro a suit is withdrawu with leave to bring a fresh suit, 
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E laintiff shall be bound by the law of limitatbn in the same manner as if the flret sufI 
ad not been brought— -does not apply to applications for exeoutkm.-^Tirioband Megrijj 
e. Kishin&th Trimbak, 1. L. B., 10 Bom. 62. [July 21, 1885.] 


Bztending to 
Froyinoial S. 
C. Courts. 


376* If A suit be adjusted wholly or in part by any lawful agreement 
^ .... or ootnpromise. or if the defendant satisfy the 

plaintin m respect to the whole or any part of the 
matter of the suit, such agreement, oompromise, or satisfaction, shall be re* 
corded, and the Court shall pass a decree in accordance therewith so far as 
it relates to the suit, and such decree shall be final, so far as relates to so 
much of the subject*matter of the suit as k dealt with by the agreement, 
compromise, or satisfaction. 


Afteb the hearing of the suit had begun, the plaintiffs and defendants came to an 
agreement, by which they settled all the matters in dispute between them in the suit 
The agreeraeiit was in writing, and dealt in one clause with the dispute, the subject-mat- 
ter of the suit, and in a second clause with another dispute of long standing between the 
parties, with which tlie suit hud nothing to do. The plaintiffs subsequently objecting to 
cousent to a decree being taken in terras of the first clause of the agreement, the defend- 
ants took out a rule am, calling on the plaintiffs to show cause why the agreement should 
not be recorded in Court, and why the Court should not p;iss a decree in accordance there- 
with, under the provisions of s, 375 of the Civil Procedure Code (Act XIV. of 1882). The 
rule was argued on affidavits on either side, the plaintiffs objecting that the above section 
did not apply to such a case as this, and that, in any case, the matter could not be decided 
on affidavits, but evidence must be gone into, ffeld that s. 37') gave tho Court the power 
to deal with such a case as this in the manner required, and tl)ut this was a proper case in 
which to exercise such a power ; and that, in the circumstances of^this case, no definite 
procedure having been enjoined by the Code, the matter might properly be decided on affi- 
davits. Rule made absolute accordingly.— Buttonsey Lalji v. Pooribai, I. L. B., 7 Bom. 
804. [June 15, 1883.] 

For the purpose of setting aside a decree passed in pursuance of a compromise come 
to out of Court, there are two available modes of procedure— (1) by suit ; (2) by a review 
of the judgment sought to be set aside ; the latter beiug the more regular mode of pro- 
cedure. Lalji Sahu v. Collector of Tirhoot (6 B. 1.^ R. 649) Mewah Lai Thakur v. 
Bhujun Jhu (13 B. L. R., Ap. 11) and Gilbert v. Endean (L. H. 9 Ch. J) 259), followed. 
— Aushootosh Chandra r. Taraprasanna Roy, I. L. R., 10 Cal. 612. [April 24, 1884.] 

After suit filed by the plaintiff against several defendants, one of whom was an infant 
a petition of compromise, entered into between the adult parties, was filed in Court. The 
petition stated tho terms of arrangement, and also that an application would be made by 
the guardian of the minor praying the Court to allow the compromise to be carried out on 
his behalf. Ten days after the petition of compromise was filed, the first defendant and 
the plaintiff presented petitions to the Court withdrawing from the oompromise, and pray- 
ing that the suit should proceed. The second defendant presented a i>etition praying that 
the oompromise should be re(5orded, and a decree passed according to its terms. The 
Court made a decree in accordance with the prayer of the second defendant’s petition. 
The first defendant appealed, ffdd that an appeal lay, and that the lower Court was 
wrong in enfor<!iiig the compromise at the instance of the second defendant. Semhle, that 
8. 375 of the Code of Civil Procedure merely covers cases in whi(di all parties consent to 
have the terms entered into carried out, and judgment entered up. Ruttonsoy lAlji v. 
Pooribii (I. L. R., 7 Bom. 840) questioned. Hare Sundari Bebi v. Kumar Bukhiuessur 
Malta, I. L. E., 11 Cal. 250. [Jan. 26, 1885.] 

By an agreement made in writing before the hearing, the parties to a suit ent^ered 
into a oompromise by which the plaintiff agreed, for consideration, to withdraw the suit. 
When the case came on for hearing, plaintiff refused to fulfil his promise. The defendant 
having produced the agreemeut, the Munsif held that it must be enforced, and dismissed 
the suit. On appeal, the District Judge held that the agreement could not be treated as 
a compromise, as the plaintiff did not consent, and remanded the suit. Seld that the 
agreement could be enforced.— Ruttonsey lAlji v. PooribAi, (I. L, R,, 7 Bom. 804) ap- 
proved.— B^ruppan and others v. Ramasimi, I. L. R., 8 Mad. 482. [April 17, 1886.] 

The parties to an appeal, in which an issue had been remitted for trial to the Lower 
Court, having presented a petition to the Lower Court, stating that the suit had been com- 
promised and the terms of the compromise, rrauested the Lower Court to move the Ap- 
pellate Court to paw a decree in accordance with such term. Before a decree was paeeed» 
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one of the parties objected to the compromise being accepted. Held that it was open to 
the Court, such objection notwithstanding, to puSs a decree in accordance with the agree- 
ment. Ruttonsey Ldlji «. PooribAi (I. L. R., 7 Bom. 804) and Karuppan v. Rtoa^mi 
L. R., 8 Mad. 482) followed ; Kara Sundari Debi o. Kumar Dukhinessur Malia (I. L. 
B., 11 Cal. 260) observed upon. An oral agreement by the parties to a suit, that a de- 
cree be passed creating a charge on immoveable property above Rs. 100 in value, is not 
rendered inoperative by s. 59 of the Transfer of Property Act. The parties to an appeal 
applied to the Court to pass a decree in accordance with the terms of a compromise, and 
before decree was passed, one of the parties objected to such decree being passed on the 
ground that certain conditions precedent to be performed by the other party had not been 
performed. The Court (this being denied by the other party) called for affidavits in proof 
of the terms of the agreement of compromise, and, these being found not to be sufficiently 
conclusive, directed the Lower Court to take evidence on the point. — Appas^mi v. Minikam 
I L. R., 9 Mad. 103. [Sep. 28 1885.] 

The only compromise which a Court can in any case be bound under s. 375 of the 
Code of Civil Proc^ure to enforce, is one which adjusts, wholly or in part, the suit ; mat- 
ters going beyond the suit caiuiot, if included in a compromise; be so enforced. A Court 
refusing to grant a decree on a compromise going beyond the suit cannot, however grant 
a decree modifying the terras of the proposed compromise, but must leave the parties to 
proceed with the suit as they may be advised.— Fajaleh Ali Miah v. Kamarudden Bhuya. 
I. L. R., 13 Cal. 170. [July 10 1886.] 


CHAPTER XXIII. 


Of Payment into Court. 


376. The defendant in any suit to recover a debt or damages may, at Extending to 

Deposit hy defendant of ‘‘"y C°urt 8Uch sum of S. 

amount in satisfaction of money as he considers a satisfaction in full of the 
claim. claim. 


377. Notice in writing of the deposit shall be given through the Court 

by the defendant to the plaintiff, and the amount 
of the deposit shall (unless the Court otherwise di- 
rects) be paid to the plaintiff on his application. 


Notioo of deposit. 


378. No interest shall be allowed to the plaintiff on any sum deposited 
Interest on deposit not al- hy the defendant from the date of the receipt of 
lowed to plaintiff after notice, such notice, whether the sum deposited be in full 
of the claim or fall short thereof. 


Ditto. 


Ditto. 


379. If the plaintiff accept such amount only as satisfaction in part of 

Procedure where plaintiff his claim, he may prosecute his suit for the balance , 
accepts deposit as satisfaction and if the Court decides that the deposit by the 

defendant was a full satisfaction of the plaintiff's ' 
claim, the plaintiff must pay the costs of the suit incurred after the deposit, 
and the costs incurred previous thereto, so far as they were caused by ex- 
cess in the plaintiff’s claim. 

If the plaintiff accept such amount as satisfaction in full of his claim, he 
Procedure where be accepts shall present to the Court a statement to that 
it as satisfaction in full. effect, and such statement shall be filed, and the 

Court shall pass judgment accordingly, and, in directing hy whom the costs of 
each party are to be paid, the Court shall consider which of the parties is 
most to blame for the litigation. 


Ditto. 


IlluBtratione, 

(a.) A owes B Rs. 100. B sues A for the amount, having made no demand for 
payment, and having no reason to believe that the delay caused by making a demand 
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Ditto. 


Ditto 
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would place him at a disadvantage. On the plaint being filed, A pa 3^8 the money into 
Court. B accepts it in full satisfaction of his claim, but tlie Court should not allow 
him any costs, the litigation being presumably groundless on his part. 

(J.) B sues A under the circumstances mentioned in illustration («). Qd tho 
plaint being filed, A disputes the claim. Afterwards A pays the money into Court. 
B accepts it in full satisfaction of his claim. The Court should also give B his costa 
of suit, A’s conduct having shown that the litigation was necessary. 

(c.) A owes B Rs. 100, and is willing to pay him that sura without suit. B 
claims Rs. 150, and sues A for that amount. On the plaint being filed, A pays Rs. 
100 into Court, and disputes only his liability to pay the remaining Rs. 50. B accepts 
the Rs. lOOin full satisfaction of his claim. The Court should order him to pay A'a 
costs. 


CHAPTER XXIV. 

Of Requiring Security for Costs. 

380. If, at the institution or at any subsequent stage of a suit, it appears 

When security for costs may the Court that a sole plaintiff is, or (when there 
be refphred from plaintiff at are more plaintiffs than one) that all the plaintiffs 
any stage of suit. residing out of British India, and that such 

plaintiff does not, or that no one of such plaintiff’s does, possess any sufficient 
immoveable property within British India independent of the property in 
suit, the Court may, either of its own motion or on the application of any 
defendant, order the plaintiff or plaintiffs, within a time to be fixed by the 
order, to give security for the payment of all costs incurred and likely to be 
incurred by any defendant. 

The meaning to be given to the word “ residence in legislative enactment depends 
upon the intention of the Legislature in framing tlie parti(;ul:ir ]»rovisi()n in which the 
word is used. The ^ residence^ intended in s. 380 of the Civil Procedure Code (Act X. of 
1877), is residence under such circumstances as will afford a reasonable probability that the 
plaintiff will be forthcoming when the suit is decided. — Mahomed Shuffli v. Laldin Ab- 
dula, 1. L. R., 3 Bom. 227. [July 30, 1878.] 

Held that a plaintiff, being a resident in Wadhwan, in Kathiwar, and possessed of 
immoveable property in the cantonment there, could jiot be required to give .security for 
costs under s 380 of ttie Civil Procedure Code (Act XIV. of 1882), the cantonment of 
Wadhwan beiug within the limits of British India,— Triccara Panachand v. Bombay, 
Baroda, and Central India Railway Company^, 1. L. R., 9 Bom. 214. [Mar. 17, 1885.] 

381. In the event of such security not being furnished within the time 
Effect of failure to furnish SO fixed, the Court shall dismiss the suit, unless 

the plaintiff or plai?itilfs be permitted to withdraw 
therefrom under the provisions of section 373. 

The definition of “decree” in s, 2 of the Civil Procedure Code means that where 
the proceeding of the Court finally diK])OHes of the suit, so long as it remains upon the re- 
cord, it is a “ decree.” Held by the Full Beiuffi that an order ])assod under s. 381 of the 
Civil Procedure Code, dismissing a suit for failure by the plaintiff to furnish security for 
costs as ordered, was the decree in the stiit, and ap)>ealable as such, and consei^uently was 
not open to revision by the High Court under s. G22 of the Code.— Williams (J. R.) r. 
Brown (T. A.), 1. L. R., b All. 108. [Jan. 23, 1886.] 

382. Whoever leaves British India under such circumstances as to afford 
Residence out of British rea.sonable probaliility that he will not l>e forth- 

India. coming whenever he may be called upon to pay 

costs shall be deemed to be residing out of British India within the meaning 
of section 380. 
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CHAPTER XXV. 

Of Commissions. 

A, — Commissions to examine Witnesses, 

383. Any Court may, in any suit, issue a commission for the examina- Extending to 

Caaos in which Court may tio". on interrogatories or otherwise, of persons 

issue commission to examine resident within the local limits of its jurisdiction, ' 

who are exempted under this Code from attending 
the Court, or who are, from sickness or infirmity, unahle to attend it. 

384. Such order may he made by the Court either of its own motion, Ditto. 

^ , . . or on the application, supported by affidavit or 

Order for commission. , , . * , , V , 

otherwise, ot any party to-the suit, or ot the wit- 
ness to be examined. 

386. The commission for the examination of a person who resides Ditto. 

When witness residoa with- within the local limits of the jurisdiction of the 
in Court's jurisdiction. Court issuing the same may be issued to any person 

whom the Court thinks fit to execute tiie same. 

Persons for whose examina- 386. Any Court may, in any suit, issue B Ditto, 

tion commission may is.siie. commission for the examination of — 

(a) any person resident beyond the local limits of its jurisdiction ; 

(b) persons who are about to leave such limits before the date on which 
they are required to be examined in Court ; and 

(c) civil and military officers of (jovernment, who cannot, in the opinion 
of the Judge, attend the Court without detriment to the public service. 

Such commission may be issued to any Court, not being a High Court 
or the Court of the Recorder of Rangoon, within the local limits of whose 
jurisdiction such person resides, or to any pleader of a High Court whom 
the Court issuing the commission thinks tit to appoint. 

The Court, on issuing any commission under this section, shall direct 
whether the commission shall be returned to itself or to any subordinate 
Court. 

The issue of a conimis'^ion for the c.xainiuatioii of an ab.sient witness, without notice 
to the opposite party, evcu if not il]ec:al, is objectionable. — Turuckuath Mookerjee and * 
others v. Gouree Churn Mookerjee, '6 W. 11. 147. [July 20, 1805.] 

Tempohary imprisonment beyond tlie jurisdiction of a Small Cause Court was held 
not to bar the jurisdiction of that (’ourt in respect of defendants who formerly resided 
within its jurisdiction, and whose families continued to reside there, there being, more- 
over, nothing to show that the defendants had no intention of not returning to their 
former place of abode on the termination of their imprisonment. A Magistrate is not 
hound to execute a commis.siou of a Small Cause Court directing him to take the evidence 
of prisoners in jail, in a case in which none of the circumstances existed authorizing that 
Court to issue the commission,— Gopal Chunder Sircar v, Kurnodhar Moochee and others, 

7 W. E. 349. [April 6, 1867.] 

A PARTY to a suit has a legal right to apply to a Court for a summons to a witness, 
or for a commission to examine a witness. The Court should grant the application as a 
matter of course, without considering' whether the applicant can derive any advantage 
therefrom. — Huree Dass Bysack v. Meer Mouzzum Hossein, 15 W. E. 447. [April 26, 

.1871.] 

An application for the issue of a commission should be supported by some reason 
other than the mere distance of place of residence of the witness. If the witness is a 
stranger, a commission will be right and reasonable ; but not if he is a servant of the party 
applying.— Amrith Nath JEa v. Dhunput Singh Bahadoor, 20W. E. 253. [July 10, 

1 ^ 73 .] 
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Extendioff to 
Provincial S, 
C. Courts. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


887. When any Court to which application is made for the issue of a 
Commission to examine wit- commission for the examination of a person resid* 
ness not within British India, ing at any place not within British India is satitied 
that his evidence is necessary, the Court may issue such commission. 

Under s. 622 of the Code of Civil Procedure, interlocutory orders passed under 
8. 387 refusing applications for the issue of a commission to examine witnesses, or, under 
8.130, directing the production of documents, cannot be revised.— /« re Nizam of Hydera- 
bad, I. L. B., 9 Mad. 256. [Feb. 22, 1886.] 

Court to examine witness 388. Every Court receiving a commission for 
pursuant to commission. , the examination of any person shall examine him 

pursuant thereto. 


389. After the commission has been duly executed, it shall be return- 
Return of commission with ed, together with the evidence taken under it, to 
depositions of witnesses. the Court out of which it issued, unless the order 
for issuing the commission has otherwise directed, in which case the commis- 
sion shall be returned in terms of such order ; and the commission and the 
return thereto, and the evidence taken under it, shall (subject to the provi- 
sions of the next following section) form part of the record of the suit. 


390. Evidence taken under a commission shall not be read as evidence 
When depositions may be the suit without the consent of the party against 
read in evidence. whom the same is offered, unless 

(a) the person who gave the evidence is beyond the jurisdiction of the 
Court, or dead, or unable, from sickness or infirmity, to attend to be person- 
ally examined, or exempted from personal appearance in Court, or 

(b) the Court, in its discretion, dispenses with the proof of any of the 
circumstances mentioned in the last preceding clause, and authorizes the evi- 
dence of any person being read as evidence in the suit, notwithstanding proof 
that the cause for taking such evidence by commission has ceased at the time 
of reading the same. 


Documents attached to the return of a commission, and identified vrith the documents 
referred to in the evidence, may be read at the hearing of the suit in which the commis- 
sion issued, unless they have been objected to on being tendered in evidence before the 
commission. Objections to the admissibility of such documents cannot be taken at the 
hearing of the suit.— Struthers (G. M.) v. Wheeler (C. E.), 6 C. L. R. 109. [April 14, 
1880.] 


Provisioni as to execution 
and return of commissions to 
apply to commissions issued 
by foreign Courts. 


391. The provisions hereinbefore contained as 
to the execution and return of commissions shall 
apply to commissions issued by 


(a) Courts situate beyond the limits of British India and established by 
the authority of Her Majesty or of the Governor-General in Council, or 

(b) Courts situate in any part of the British Empire other than British 
India, or 

(c) Courts of any foreign country for the time being in alliance with 
Her Majesty. 

.5 . — Commissiona Jor heal Inveatigationa. 


392. In any suit or proceeding in which the Court deems a local inveft- 
Commission to make local tigation to be requisite or proper for the purposo 
investigations. of elucidating any matter in dispute, or of ascer- 

taining the market-value of any property, or the amount of any mesne-profits 
or damages or annual nett-profits, and the same cannot 1:^ conveniently 
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conducted by the Judge in person, the Court may issue a commission to siuh 
person as it thinks fit, directing him to make such investigation and to report 
thereon to the Court : 

Provided that, when the Local Government has made rules as to the 
persons to whom such commission shall be issued, the Court shall be bound 
by such rules. 

Extending to 
Provincial S. 
C. Courti. 

®rs. taken by him, shall return such evidence together 

with his report in writing, signed with his name, to the Court. 

The report of the Commissioner and the evidence taken by him (but not 
Report and depositions to the evidence without the report) shall be evidence 
be evidence in suit. in the suit, and shall forni part of the record ; but 

the Court, or, with the permission of the Court, any of the parties to the suit, 

Commissioner may be exa- may examine the Commissioner personally in open 
mined ui poison. Court touching any of the matters referred to him 

or meiiiioned in his report, or as to the manner in which he has made the 
investigation. 

(7. — Commissions to examine Accounts. 

394. In any suit in which an examination or adjustment of accounts is 
CommisMouor to exanmio necu'ssary, the Court may issue a commission to 
or adjust accounts gu(.|j person as it thinks lit, directing him to make 

such exaiuiiiatioa or ad justment. 

The effect of the proviso to s. 3 of the Civil Procedure Code of 1877 taken in connec- 
tion wiUi tlie definition of the word “ decree in r. 2 is, that in all suits pending when 
that Code canio into force, the practice and procedure to be followed down to the final re- 
sult of such suits (i. e , when nothing remains to be done but to execute the decree or to 
appeal from it), are the same as previousl}’- existed, but that fn all subsequent proceedings 
in exocmtion of the decree or in appeal from it, the practice and procedure provided by the 
Civil Procedure Code of IM77 are to be observed. The word “ decree’" in s. 3 of the Civil 
Procedure Code of 1877 meaus an order final in its nature, and does not include an inter- 
locutory order, such as an order of reference to take accounts, although such order may in 
general be properly termed a ‘decree," and, therefore, a suit which has been referred by 
the Court to the Commissioner to take accounts is still in a stage “ prior to decree ” \Vithiii 
the meaning of s 3 of the Civil Procedure Code of 1877. Hirji Jina v. Narain Muiji (12 
Rom. H. C. R. 129) distinguished. The general nature of a certificate or report — whe- 
ther general or separate— by the Commissioner for taking accounts, is, that it should, in 
the case of a general certificate, comprise the result of all the proceedings under the decree 
or order of reference, or, in the case of a separate certificate or report, that it should com- 
prise the result of some or one of such proceedings, and the Court is not bound to con- 
sider a certificate granted by the Commissioner unless he has certified what may he regard- 
ed as the result either of tlie whole inquiry referred to him or some branch or part of it. 

The power of the Commissioner to grant certificates, and of the Court to deal with motions 
made with reference thereto, considered. Whether, where a suit has been refer- 

red to the Commissioner for the purpose of having accounts taken, such accounts, in the 
absence of any direction in the decree or order of reference that stated or settled accounts 
are not to be disturbed, should not be taken without regard to any previous accounts stat- 
ed or settled between the parties ?— Rustomji Burjorji v. Kessowji Naik, I. L. B., 3 Bom. 

161 . [Aug. 13, 1878.] 

a suit for an account against an agent, the plaint stated that the defendant had 
net submitted proper accounts of his agency, and prayed that the defendant might be 
ordered to produce certain papers, and that, on failure to submit the accounts, he might 
he decreed to pay the plaintiff Rs. 1,200 by way of damages. The plaint also alleged that, 
in lonsequenoe of the defendant’s negligence and mismanagement, the plaintiff believed 
tbat*he had sustained a loss of Rs. 5,(X)0, and prayed for a decree for this sum. Held that 
.po decree could be made for the sums mentioned, or any other sum, until ati account had 

takeUj and the amount due from the defendant aeoertained. P&r Field, J.— it is 

c. p. afl. 


393. The Ooramissioner, after such local inspection as he deems neces- 
Procedure of Commission- sary, and after reducing to writing the evidence 
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the duty of an a^ent to render proper accounts to his employer irrespective of any con- 
tract to that effect. And he does not discharge that duty by merely delivering to his em- 
ployer a set of written accounts without attendinc: to ‘explain them, and produce the 
vouchers by which the items of disbursements are supported. Metliod to be follow'ed on 
taking accounts in the mufas<^al stated. If the inking of accounts by the Judge would 
occasion a waste of public time, lu* should resoit lo the provisions of ss. 394 and 395 of the 
Civil Procedure Code, and furni.''li the Coinini^'^ioner w ilh such part of the proceedings and 
such detailed instructions as may Hp))ear lU'ccssary. In order to enable an agent to pre- 
pare accounts to be furnished to lii^ prmcij al, he should be allowed to have reasonable 
access, at }>roper times and in the]U‘osence of responsible })ers()ns, to such books and papers 
in the principal’s possession as may bf‘ neeessary for the }irc])aration of the accounts. — 
Annoda Persad Poy v. Pwarkanath Gangopadhya, I. L. 11., (1 Cal. 754. [Peb. 1, 1881.] 

The (’ode of Civil Procedure does not, authorize the dismissal of a suit on refusal or 
failure of a party to deposit tlio amount ordered by the Court as remuneration to a Com- 
missioner appointed under s. 304 to examine accoinils. The remuneration of a Commis- 
missioner ajipointed by the Court to examine ai'counts should, as a rule, be a definite 
amount, and not at a monthly ullowaiiee. — Ka-gava Chariar v. Vedanta Charier, 1. L. 

3 Mad. 259. [Aug. 22, 1881. J 

T\ HERE a Commissioner w^as apt'oiuted by a Court under s. 180 of Act VIII. of 1859 
to take accounts at the request of the ]dain1iffs. and his costs w'ore not prepaid under 
8. 182, and the defendant was, by the decree, onlcred to ]>riv the costs of the suit, but the 
costs of the Commissioner were not entered in the deen'e. /ir/d in a suit by the Conimi.s- 
sioner against the plaintiffs for remuneration for his labour that Ihe ])laintiffs were liable. 
— Gopalaratuamayyar v. Bupala Narasimma Nayudu, 1. L. R., 4 Mail. 399. [Jan. 6, 1882.] 

tending to 396 . The Court shall furnish tlie Commissioner with such part of the 

Courts. Court to give Commissioner proceedings and such detailed instructions as ap- 
necessary instructions. pear necessary, and the instructions shall distinctly 

specify whether the Commissioner is mendy to transmit the proceedings which 
he may hold on the inquiry, or also to report his own opinion on the point 
referred for his examination. 

The proceedings of the Commissioner shall he received in evidence in 

Court to receive Conunis- unless the Court lias reason to be dissa- 

sioner’s proceedings or direct tisfied with them, in which case the Court shall 
further inquiry. direct such further inquiiy as is requisite. 

In a suit for an accoui't against an a^ront, lljo j)l:iint stated that the defendant had 
not .submitted ])ro])or accounts of his agency, and )ira\((l that the defendant might be 
ordered to produce certain j)apers, and that, on iailure io suhiuil the accounts, he might 
he decreed to pay the plaintiff Ps. 1,200 bv way of <j:nn:i;^es. 'J'lie plaint also alleged 
that, in consequence of the delendant's negligence and inisinanagement, the plaintiff be- 
lieved that he had sustained a loss of Its. 5,00u, and i)ra\edfora decree for this sum. 
Meld that no decree could he made for tiie sinus mentioned, or any other sum, until an 
account had been taken, and the amount due from the defendant ascertained. Per Field, 
J. — It is the duty of an agent to render ])ro]»cr accounts to liis euijdoyer irrespective of 
any contract to that effect. And he does not discharge that duty by merely delivering 
to his employer a sot of written accounts without attending to explain them, and produce 
the vouchers by which tlie items of dh'-bursements are supported. Method to be followedi 
on taking accounts in the mnfussal stated. If the taking of accounts by the Judge would 
occasion a waste of public time, he should resort to the provisions of ss. 394 aud 396 of 
the Civil Procedure Code, and furnish the (commissioner with such part of the proceed- 
ings and such detailed instructions as may apjiear necessary. In order to enable an agent 
to prepare accounts to ho furnished to liis principal, he should ho allowed to have reason- 
able aceiess, at proper times and in the presen (;e of responsible persons, to such books and 
papers in the principal’s possession as may be necessary for the preparation of the ac- 
counts. — Annoda Persad Roy v. Dwarkanath Gangopadhya, I. L. R., 6 Cal. 754. [Feb. 
I> 1881.] 

In a suit for an account by a principal against his agent, the plaintiff should ask in hi® 
plaint that a proper account maybe taken. If the defendant is found liable to render 
such account for a certain period, the (’ourt sliould make an interlocutory decree declar- 
mg that he is so liable, and direct him to file an account in Court within a fixed period, 
Ibis decree may be enforced under s. 260 of the Civil Procedure Code. After an aeoount 
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has been filed, the plaintiff should he allowed reasonable time to examine it. If the ob- 
jections are numerous, the procedure prescribed by ss. J194 and 395 and form 157 of soh. 
4 to the Code should bo followed. When the accounts have been taken, the Court 
must determine the amount due, and the final decree sliould be for the payment of this 
amount, and also, if necessary, for tlie delivery of any papers, vouchers, or other docu- 
ments which have come into the hands of the a^mnt in the cour.sc of his employment. In 
a suit for an account aj^ainst A and 11 as a.^ents, the plaint ifi' asked for an account as 
against A from 120.5 (1858) to 1283 (1870), and as amiinst H from 1281 (1874) to 1283 
(1876). Ifeld that tliore had been no misjoinder. The seven days within which a notice 
of objections to a decree by a res]>ondent under s. 501 of tlie Code must be given is not 
ji period to whi(;h the provisions of para. 2 of s. 5 of the Limitation Act can be ex- 
tended, and the Court has no discretion to extend the period. Forms of keeping accounts 
of joint property in the mufassal considered. — Legambcr Mouzumdar v. Kallynath Roy, 
I. L. R., 7 Cal. 654. [July 4, 1881.] 


Procedure of Commissioners. 


D. — Commission to make Partition. 

396 . In any suit in which the partition of immoveable property not 

Commission to make parti- revonne to Government appears to the P<VtacWT s. 

tion of non-revomie-payiiig Court to he neces.sary, the Court, after ascertaining ' ® 
immoveable property. several partu^s interested in such property and 

their several rights therein, may issue a corn mission to such persons as it 
thinks fit to make a partition according to such rights. 

The CommissioiKU's shall ascertain and insptmt the property, and shall 

divide the same into as many shares as may be di- 
rected hy the order under which the commission 
issues, and shall allot such shanks to the partir^s, and may, if authorized thereto 
by the said order, award sums to be paid for the purpose of equalizing the 
value of the shares. 

* 

The Cornmi.^sioners shall then prepan' and sign a report, or (if they can- 
not agreb) separate rejmrts, appointing the shan* of each party, and distin- 
guishing each sliare (^if so directc'd hy the said ord(*r) by metes and bounds. 

Buch report or re[)orts shall b(* annex(‘d to the commission, and transmitted to 
the Court ; and the* Court-, after hearing any ohjections which the parties may 
make to the report or rtiports, shall eitluT quash the same and issue a new 
commission, or (where the Comm issioners agree in their report) pass a decree 
in accordance thercjwitli. 

In a suit for partition, the Subordinate Judge ap[)ointed an aram under s. 396 of the 
Civil Procedure Code to elb'ct a partition. The aiiibi made hi.'^ report, which was ob- 
jected to on the lueritN by t he defendant, but ultimately the report was confirmed, the 
defendant having acquiesced iii the })i'ocoodings. On appeal to the District Judge, the 
defendant took an objection, Hint the appointment of the amin was irregular. Keld that, 
having acquie.sced in the ])roceediiigs so far, it was too late for the defendant to take the 
objection. Ver Poiitifex, J. (Field, J., doubting).-— In a suit for partition, it is compe- 
tent to the (-ourt, in its preliminary deeroe, to appoint any one person whom it thinks fit 
to be a Commissioner to make the jiartition under s. 396 of the Civil Procedure Code. 

The section uses the word ‘ (-ommissioncrs,’ but it is not nece.'^sary for the purposes of 
partition that there should be more than one Commi.ssioner, and by force of the General 
Clauses Act, tlie word ‘ Conimis.sioners ’ may bo road in the singular number. The inten- 
tion of s. 396 is, that ui>on the first hearing of a suit, the Court shall determine whether 
th (3 plaintiff is entitled to a partition, and shall ascertain who the several persons entitled 
to the [iroporty are, and shall direct by a preliminary decree or order that Commissioners 
be a])pointed to make the partition. — Gayan Chunder Sen \\ Durga Cliurn Sen, I, L. R., 

7 Cal. 318. [April 7, 1881.] 

In a suit for an account by a princqial against liis agent, the plaintiff should ask in 
his plaint that a proper account may he taken. If tiie defendant is found liable to render 
such account for a certain period, the Court should make an interlocutory (jp(;r (!0 declar- 
ing that he is so liable, and direi^t him t-o file an account in Court within a fixed period. 

This decree may be enforced under s. 260 of the Civil Procedure Code. After an account 
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Jias been filed, the plaintiff should be allowed reasonable time to examine it. If the ob^ 
jections are uunierpus, the procedure prescribed by ss, 394 and 395 and form 157 of sch. 
4 to the Code should be followed. When the accounts have been taken, the Court 
must determine the amount due, and the final decree should be for the payment of this 
amount, and also, if necessary, for the delivery of any papers, vouchers, or other docu- 
ments which have come into the hand.s of the agent in the course of his employment. In 
a suit for an account against A and B as agents, the plaintiff asked for an account as 
figainst A from 1265 (1858) to 1283 (1870), and as against B from 1281 (1874) to 1283 
(1870). Held that there had been no misjoinder. The seven days within which a notice 
of objections to a decree by a respondent under s. 501 of the Code must be given is not a 
period to which the provisions of para. 2 of s. 5 of the Limitation Act can be extend- 
ed, and the Court has no discretion to extend the j>eriod. Forms of keeping accounta 
of joint property in the mufassal considered.— Degamber Mozumdar v. Kallynath Boy, 
I. L. R., 7 Cal. 654. [July 4, 1881.] 

Whkhe in a suit lor partition possession was sought of a definite share of a property 
consisting of a number of liou.scs, that the principle in such ca.'tes is that, if a pro- 
perty can be partitioned without destroying the intrinsic value of the whole projierty or 
of the shares, such partition ought to be made ; but where partition cannot be made with- 
out destroying the intrinsic value of the property, then a money-compensation should be 
given. — AshanulluU r. Kali Kiukur Kur, I. L. R., 10 Cal. G75. [April 17, 1884.] 

An order under s. 396 of the Code of Civil Procedure declaring the rights of the par- 
ties in a partition-suit, but leaving their shares to be determined in execution of the decree, 
is a “ decree” within the meaning of s. 2 of the Code, and an apiioal, therefore, lies from 
such order.— In the Matter of the Petition of Bhloa Nath Lass; Bhola Nath Pass v. 
Sonamoui Pasi, 1. L. R., 12 Cal. 273. [July 30, 1885.] 

The proceedings contemplated by s. 896 of Act XIV. of 1882 are proceedings in a 
suit before decree, and in order to enable the Court in that suit to determine exactly the 
terms of that decree. Where those proceedings, however, were left to be taken in execu- 
tion of the decree, the High Court, treatimr it as an error in point of form, and without 
deciding whether or not an objection, if it had been taken, would have been fatal to the 
proceedings, dealt with the (lase in the same way as was done in Gyan Ohumlor Sen v. 
Poorga Clmrn Sen (I. L. R., 7 Cal. 318) regarding the further proceedings taken after 
decree dwlaring the rights of the several parties as proceedings to obtain a decree on fur- 
ther consideration. Whore in a partition-suit an order w'as made in the course of such 
proceedings by whioh the position of some of the parties to tln^ suit was determined, but 
no de(duration was made of the exact rights of each of the parties. Af?ld, it was a more in- 
terlocutory order, and no ap!»eal would lie from it. Semhle^ such an order is not a decree 
within the terms of s. 2, Act XIV. of 1812. Bholanath Pa'*s v. Souamoni Pasi (1. L. R., 
12 Cal. 272) distinguished,— Bhoobun Moyi Pabea Shurut Sundery Pabea, I. L. R., 
12 Cal 276. [Aug. 12, 1885.] 

"Where an Appeal Court made a decree or order directing a commission to issue 
directed to an amiri to make a f>artitiou of certain pro}>erty into certain specified shares, 
and to allot the shares to the parties to the suit, held that such order amounted to a 
decree within the meaning of s. 2 of the Code of Civil Prooeduro, and that, though called 
a decree, it w:is in fai^t an order in the terms of s. 396 of the Code, and was a proper order 
to make.— Bepin Bohari Moduck v. Lai Mohun Chattopadhaya, 1. L. B., 12 Cal. 209. 
[Aug. 31, 1885.J 

E. — General ProvisionB. 


tending to 
^vincial S. 
Courts, 


Pitto. 


397. Before issuing any commission under this chapter, the Court may 
Expenses of commission to order such sum (if any) at it thinks reasonable for 
be paid into Court. the expenses of the commission to b(*, witliin a time 

to be fixed by the Court, paid into (3ourt by the party at whoso instance or 
for whose benefit the commission is issued. 


Powers of Commissioners. 


398. Any Commissioner appointed under this 
chapter may, unless otherwise directed by the order 
of appointment, 

(a) examine the parties themselves and any witness whom they or anv 
of them may produce, and any other person whom the Commissioner thinks 
proper to call upon to give evidence in the matter referred to him \ 



Secs, 399 . 401 .] 


sum BY PAUPERS, 


309 


(b) call for and examine documents and other things relevent to the sub- 
ject of inquiry ; 

(c) at any reasonable time enter upon or into any land or building men- 
tioned in the order. 


398 . The provisions of this Code relating to the summoning, attendance, 

Attendance, examination, examination of witnesses, and to the remunera- 

and puuiehment of witnetees tiou of, and penalties to be imposed upon, witness- 
before Commisaioner. shall apply to persons required to give evidence 

or to produce documents under this chapter, whether the eoniuussion in exe- 
cution of which they are so required has been issued by a Court situate witlmi, 
or by a Court situate beyond, the limits of British India. 

For the purposes of this section, the Commissioner shall be deemed to be 
a Court of Civil Judicature. 


400 . Whenever a commission is issued under this chapter, the Court 
Court to direct parties to shall direct tliat the parties to the suit shall appear 
appear beiore Coanmssionor. before the Commissioner in person or by their agents 

or pleaders. 

If the parties do not so appear, the Commis- 
sioner may proceed ex parte. 


Procedure ex parte. 


PART III. 

OF SUITS IN PARTICULAR CASES. 


CHAPTER XXVI. 

Suits by Paupers. 

Suits may be brought in 401 . Subject to the following rules, any suit 
formd pauperis. may be brought by a pauper. 

Explanation — A person is a “ pauper ” when he is not possessed of suffi- 
cient means to enable him to pay the fee prescribed by law for the plaint in 
such suit, or where no such fee is prescribed, wiien he is not entitled to pro- 
perty worth one iiuiidred rupees other than iiis necessary wearing apparel and 
the subject-matter of the suit. 

Where the representative of a pauper applies to bring a suit in formd pauperis^ there 
is no necessity for the Court to inquire whether such representative is also a pauper, but 
the Court, if satisfied that he is the legal representative, should allow him to carry on the 
suit.— Bhagbut Boss v. Buloram Bass, 3 W. B. 20. [May 15, 18G5.J 

A NEXT friend, who is a pauper, can bring a suit on behalf of a pauper minor. — 
Golaupmoneo Bossee v. Frosouomoyee Bossee, 11 B. L. K. 373. [July 14, 1873.J 

Where a suit was brought on behalf of a pauper minor by a next friend who was also 
a pauper, it was held that the failure of such suit was no ground for saddling the costs on 
the next friend. — Brijessuree Bossia v. Kishore Doss, 25 W. H. 316. [May 22, 1876.] 

Although Chap. XXVI. of the Civil Procedure Code only provides for suits to be 
brought by a pauper, the Court has power to allow a defen dant to defend iw/omJjoaKjperi#, 
--Boorga Churn Boss u. INittokally Bossee, 1. L. K.., 5 Cal. hill. [Mar. 15, 1880.] 

The rule of English practice which prevents a minor from insituting a suit in formd 
pauperis through his next friend, unless he gives proof not only that he is himself a pauper, 
but that the next friend is a pauper, and that ho cannot get any substantial person to act 
as his next friend, is not to be found in, or deduced from the provisions of, the Civil Pro- 
cedure Code.— Voakatanarasayyu V. Acliemma, 1. L. B., 3 Mad. 3. [Fob. 28, 1881.] 


Extending to 
Provincial S. 
C. Courts. 


Ditto. 


Ditto. 
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The administrator of the estate of a deceased person may apply to sue informd 
pauperis under the provisions of Chap. XXVI. of the Code of Civil Procedure, 1882. — 
In re Bill, I. L. E., 7 Mad. 390. [Mar. 7, 1884.] 

It is competent for the Court to allow a suit not originally instituted informd pauperis 
to be continued in formd pauperis . — Eevji Patil v. Sakharam, I. L. E., 8 Bora. 615. i J uly 
28, 1884.] 


The petitioners prayed to be allowed as paupers to sue the respondent for certaiu 
property specified in the schedule annexed to their petition. At the hearing of the peti- 
tion under ss. 408 and 409 of the Civil Procedure Code (ActXiV. of 1882) the respondent 
appeared and deposited in Court some of the articles claimed by the petitioners to which 
he admitted they were entitled. The value of the articles deposited was Es. 100. The 
petitioners acknowledged that the articles were their property, but declined to take posses- 
sion of them. Held that the petitioners were not paupers as defined by s. 401 of the Civil 
Procedure Code (Act XfV. of 1882), being possessed of pro^ierty worth Rs. 100 other than 
the subject-matter of the suit, and that they could not, therefore, be allowed to sue as 
paupers. The inquiry into pauperism under ss. 408 and 409 takes place before any suit 
is in existence, for, until an application to sue as a pauper is granted, there is no plaint 
and, consequent!}^, no suit (sees. 410). An} property, therefore, found at such inquiry 
not to be really in disimte cannot be regarded as part of the “ subject-matter of the suit,’^ 
although it may be entered in the particulars of the application for leave to sue as a pauper. 
The ground for excluding the “ subject-matter of the suit ” under s. 401 is because such 
property is presumably out of the petitioner’s reach, and cannot be made use of by him to 
carry on his litigation. In the present case the articles deposited in Court were freely at 
the disposal of the petitioners, and could not, therefore, be ex(;Iuded from consideration. — 
Dwarkanath Narayan v. Madhavrav Vishvanath, I. L. E., 10 Bom. 207, [Jan, IG, 188G.} 


Held that an order rejecting an apjdication for permission to sue as a jiauper, and 
striking the case off tlie Court’s tile, on the ground that the a]q)licant had ]ireviously 
withdrawn the application and entered into a new' contract with the defendants, was a 
“decree” within the meaning of s. 2 of the Civil Procedure Code, and appealable as such. 
—Baldeo v. Gula Kuar, I. L. E., 9 All. 129. [Dec. G, 188G.] 


Extending to 
Provincial S. 
Courts. 


402 . No suit shall be brought by a pauper to recover compensation 

^ ^ , for loss of caste, libel, slander, abusive language. 

What suits excepted. , ’ ’ o o » 

or assault. 


Ditto. 


Ditto. 


403 . The application for permission to suo by a pauper shall be in 
Application to be in writ- writing, and shall contain the particulars required 
ing. by section 50 in regard to plaints in suits : a sche- 

Contents of application. dulc of any moveable or immoveable propi^rty be- 
longing to the petitioner, with the estiinated value thereof, sliall be annexed 
thereto; and it shall be signed and verilled in the manner hereinbefore pre- 
scribed for the signing and verilication of plaints. 

The Code of Civil Procedure does not authorize the rejection of an application for 
leave to sue ui formd paupn-ts for want of mcriLs when the applicant is found to be a 
pauper and his allegations disclose a right to .sue. \V hen an application for leave to sue in 
Jormd pauperis is made, the Court should not go into evidence as to the merits of the 
claim.— Koka Uaugana}aka Aminal v. Koka Venkatachellupati ^sayudu, I. L. E., 4 Mad. 
323. [INOV. 25, 1881. J 


An unsuccessful ap}>licatiou of a wife to sue for dower in formd pauperis, though 
opposed by her husband in a counter-petition denying liis liability, is not such a demand 
and refusal of the dower as to con.siitute a cau^e of action. The application merely exjtrosses 
an intention to demand (if allowed to do .so) m a particular way. — Eanee Khajooroo- 
uissa D. Eanee Eyeesoonissa, L. E., 2 lud. Ap. 235. 


404 . Notwithstanding anything contuined in section 3G, the application 

, shall be presented to the Court by the applicant in 

Presentation of application. i ^ i i; • • 

person, unless he is exempted trom appearing m 

Court under section G40 or section 641, in which case the application may be 

presented by a duly authorized agent, who can answer all material questions 
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relating to the application, and who may he examined in the same manner 
as the party represented hy him might have been examined had such p^irty 
attended in person. 

Where the pauper is not exempted from appcarin}:^ in Court, it is imperative that 
he should present his ap]dication in person. — Ex-imrte Devgirguru Sumbhagir, 4 Bom. 
H. C. R. 91. [Peb. 7, 3807.] 

Where the pauper is exempted from appearing in Court under ss. G40 and 641, and 
the application is presouted by a duly authorized agent, it is not necessary that such agent 
should also be a pauper. Bbagbut Doss e. Buloram Boss (3. W. R. 20). But such agent 
may be a ple.jder. Kisliore Moliun Bose Gour Monee Dossoe (15 W. R. 198). And 
such pleader must have a special powcr-ol'-attorney, notan ordinary vakalatnama.— Mussa- 
mut Bhugobutty Ivooer v. Gunesh Butt, 21 W. R. 308. [Mar. 7, 1874.] 

No JUDGMENT Or order passed in a suit to which a minor subject to the provisions of 
Act XL. of 1858 is a party will bind him on bis attaining majority, unless he is represent- 
ed in the suit by some person who lias either taken out a certiiicate, or has obtained the 
permission of the Court to sue or defend on his behalf without a certiJioate. Permission 
granted to sue or defend on behalf of a minor under s. 3 of Act XL. of 1858 should be 
formally placed on tho record. Cha]). XXXI. of the Civil Pro(!edure Code lays down the 
form in w’hich a minor should iip]ie:ir as a party, and this form should be strictly followed. 
— Mrinamoyi Bahia v. Jiigodishhuri Bahia, 1. L. R., 5 Cal. 450. [Dec. 5, 1879.J 


Rejection of application. 


405. If the application be not framed or presented in the manner pre- 
scribed by sections 403 and 404, the Court shall 
reject it. 

406. If the application he in proper form and duly presented, the Judge 

... , ^ may, if he thinks tit, examine the petitioner, or his 

agent, xvhen the applicant is allowed to appear by 
agent, regarding tlie merits of the claim and the property of the applicant. 

When the application is present(‘.d by an agent, the Court may, if it 
If presented by agent, thinks tit, order that the applicant be examined by 
Court may order a[>{)licant to a commission in the manner in which tlie examina- 
be examined by commission. absent witness may be taken under the 

provisions of this Code. 

Under the first clause the Judge himself must examine, and not delegate any other 
person to do so.— Reg. r. Mir 8alieb Kussamia, 1. L. R., 1 Bum. lUO. [Nov. 25, 1863.] 


Rejection of application. 407. If it appimr lo the Court — 

(a) that the applicant is not a pauptm, or 

(b) that ho has, within tlie two months next before the presentation of 
the application, disposed of any property fraudulently or with a view to 
obtain the benefit of this chapter, or 

(c) that his allegations do not show a right to sue in such Court, or 

(d) that he has enteix^d into any agreement wdth reference to the sub- 
ject-matter of the proposed suit under which any other person has obtained 
an interest in such subject-matter, 

the Court shall reject the application. 


An order rejecting an a])[)lication under tho above section is not appealable, nor can 
it be set aside under the Charter Act.— In the Matter of IShaikli Babur Ali, 24 W. R. 62. 
[May 12, 1875.] ; Khojedoonissa, 7 W. R. 486 [May 22, 1867]. 

It is only the petitioner or his agent who is to bo examined under this section, and 
aot his witnesses.— In the Matter of Purkash Ojha, 25 W. R. 74. [Jan. 14, 1876.] 

The Code of Civil Procedure does not authorize the rejection of an application for 
leave to sue in formd pauj)eris ior vvmi of merits when the applicant is found to be a 
pauper and his allegations disclose a right to sue. When an application for leave to sue 
i» J'ormd pauperis is made, the Court should not go into evidence as to the merits of the 
claim.— Koka Ranganijaka Ammal v. Koka Venkatachellapati Nayudu, 1. L. R., 4 Mad. 
323. [Nov. 25, 1881]. 


Extending to 
Provincial S. 
C. Courts. 

Ditto. 


Ditto. 
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Extending to 
“ S. 


Two persona, being about to sue to redeem a certain jdgUr village winch they had 
mortgaged, applied for permission to sue as paupers. It appeared that they had entered 
into ail agreement with a vakil to pay him, a.s remuneration for his services as vakil in the 
case, a lump sum of Rs. 1,500 as soon as the case was decided. In default of payment the 
vakil w'as authorized to recover the money out of the revenue of the said village. Held 
that such an agreement was within the scope of cl. d of s. 407 of tlie Civil Proce- 
dure Code (Act XIV. of 1882), and their applications to sue as paupers were rejected.— 
Manohar Rdmchandra e. Lakshman Mahadev, I. L. R., 9 Bora. 371. [Feb. 26, 1886.] 

Where an application for leave to sue as a pauper w'as rejected with reference to s. 
407 (c) of the Civil Procedure Code on the ground that the claim was barred by limita- 
tion, and therefore the ap])licant had no right to sue, held by the Full Bench that the 
Court had acted within its powers, and that its jurisdiction not having been exercised 
illegally or with material irregularity, the High Court had no power of interference in 
revision under s. 622 of the Civil Procedure Code. Amir Hassan Khan v. Sheo Baksh 
Singh (I. L. R., 11 Cal. 6) referred to. The terms of s. 407 (r) of the Code must not be 
read as limiting the Court’s di.scretion to merely ascertaining whether the “ right to sue ” 
arose within its jurisdiction, hut have a more extended meaning, namely, that an appli- 
cant must make out that he has a good subsisting cause of action, capable of enforce- 
ment in Court, and calling for an answer, and not barred by the law of limitation or any 
other law. Per Mahmood, J, — The word “case” as used in s. 622 of the Civil Proce- 
dure Code should he understood in its broadest and most ordinary sense, including all 
adjudications which might constitute the subject of appeal .subject to the rules governing 
the exerci.'ie of the appellate and revisional jurisdictions respectively; audit compre- 
hends adjudications under s. 4<07, w^hioh fall under the .same general category of adjudi- 
cations as the rejection of an ordinary plaint under s. 53 or s. 54. Phul Singh r. , lagan 
Nath (Weekly Notes, 1882, p. 39), Bhnlneshri Dnt r. Bidiadhis (Weekly Notes, 1882, 
p. 69), and Sital Sahu r. Bachu Ram (Weekly Notes, 1882, p. 92), referred to. Also “per 
Mahmood, J.— The provisions of s. 407 must be interpreted strictly, inasmuch as they 
operate in derogation of the right po'j.ses.sed by every litigant to seek the aid of the Courts 
of Justice ; and an exerci.so of jurisdiction under that section, W'hen such exercise of juris- 
diction is open to the objection of illegality or material irregularity, would form a proper 
subject of revision by the High Court. Har Prasad r. Jafar Ali (I. L. R., 7 All. 845) 
and Ammal r. Navudu (I L. R., 4 Mad. 323) referred to.— Chattarpal Singh t. Raja 
Ram, I. L. R., 7 All. 661. [April 8, 1885.] 

408 . If the Court sees no reason to refuse tlie application on any of 

Notice of dav for receiving' grounds stated in section 407, it shall fix a day 
evidence of applicant’s pau- (of which at least ten days’ previous notice shall 

be given to the opposite party and the Government 
Pleader) for receiving such evidence as the applicant may adduce in proof of 
his pauperism, and for hearing any evidence which may be adduced in disproof 
thereof. 

The petitioners prayed to be allowed, as paupers, to sue the respondent for certain 
property specified in the schedule annexed to their petition. At the hearing of the peti- 
tion under ss. 408 and 409 of the Civil Procedure Code (Act XIV. of 1882) the respondent 
appeared and deposited in Court some of the articles claimed by the petitioners to which 
he admitted tliey were entitled. The value of the articles deposited was Rs. 100. The 
petitioners acknowledged that the articles were Iheir property, but declined to take posses- 
sion of them. Held that the petitioners were not paupers as defined by s. 401 of the 
Civil Procedure Code (Act XIV. of 1882), being possessed of property worth Rs. 100 
other than the subject-matter of the suit, and that they could not, therefore, be allowed 
to sue as paupers. The inquiry int-o'’pauperism under ss. 408 and 409 takes place before 
any suit is in existence, for, until an application to sue as a pauper is granted, there is no 
plaint and, consequently, no suit (see 8.410). Any property, therefore, found at such 
inquiry not to be really in dispute cannot be regarded as part of the “ aubjeot-matter of 
the suit,” although it may be entered in the particulars of the application for leave to sue 
as a pauper. The ground for excluding the “ subject-matter of the suit ” under s. 401 is 
because such property is presumably out of the petitioner’s reach, and cannot be made 
use of by him to carry on his litigation. In the present case the articles deposited in 
Court were freely at the disposal of the j>etitioners, and could not, therefore, be excluded 
from consideration.— I) warkiuath N^riiyan v. Madhavriav Vishvanith, I. L. R., 

207. [Jan. 16, 1886.] 
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409. On the day so fixed, or as soon thereafter as may he convenient, Extending to 
- , . . • the Court shall examine the witnesses (if any) pro- Provincials. 

duced by either party, and may cross-examine the 
applicant or his agent, and shall make a memorandum of the substance of 
their evidence. 

The Court shall also hear any argument which the parties may desire to 
offer on the question whether, on the face of the application and of the evi- 
dence (if any) taken by the Court as herein provided, the application is or is 
not subject to any of the prohibitions specified in section 407. 

The Court shall then either allow or refuse to allow the applicant to sue 
as a pauper. 


The Judge must himself examine. — In the Matter of Eknath bin M^dob4, 1 Bom. 
H. (b R 102. [Dec. 2, 1863.] 

How far a Court has power to review an order refusing a ])ani)er’s application to suo 
is a matter of doubt. — Mahomed Gazeo Chowdry v. Doollub Beeboe, 11 W. B. 22. [Jan. 8, 
1869] ; but see Khodejoonissa, 7 W. R. 486. [May 22, 1867 ] 

Whkbe an application was struck off for want of prosecution, it was held that it 
might be re-admitted.— In the Matter of Rani Umasundari Debi, 5 B. L. B. Ap. 29. 
[May 6, 1870.] 

The examination should extend to all matters referred to in s. 407, and not be limited 
to the question of pauperism alone. — In the Matter of Gunga Adhikaree, Petitioner, 
14 W. R. 281. [Sep. 1, 1870.] ; 11 B. L. R. Ap. 23 [May 8, 1873], 

Where a party successfully opposed an application to sue as a pauper in a Subordinate 
Judge’s Court on the ground of over- valuation, it was held that he could not afterwards 
obje<jt to the Munsif’s jurisdiction.— Brohrao Moyee Dassia v. Anand Cliunder Chatterjee, 
22 W. B. 120, [May 22, 1874,] 

An order made under Act X. of 1877, 8. 409, refusing leave to sue as a pauper, is 
subject to review under s. 638. 'J'he provisions of s. 413 do not affect the right of a person 
against whom such order has been made to obtain a review. A petitioner applying for 
such review must file a copy of the order of which he seeks a review, together with a 
memorandum of objections (ss. 641 and 625). — Adarji Edulji r. Manikji Edulji, I. L. R., 
4 Bom. 414. [July 12, 1880.] 

The petitioners prayed to be allowed as paupers to sue the respondent for certain 
property specified in the schedule annexed to their petition. At the hearing of the peti- 
tion under 88. 408 and 409 of the Civil Procedure Code (Act XIV. of 1882) the respondent 
appeared and deposited in Court some of the articles claimed by the petitioners, to which, 
he admitted, they were entitled. The value of the articles depo'^ifed was Rs. 100. The 
petitioners acknowledged that the articles were their property, hut declined to take posses- 
sion of them. Held that the petitioners were not paupers as defined by s. 40J of the 
Civil Procedure Code (Act XIV. of 1882), being possessed of property w^orth Rs. 100 
other than the subject-matter of the suit, and that they could not, therefore, ho allowed 
to sue aa paupers. The inquiry into pauperism under ss. 408 and 409 takes place before 
any suit is in existence, for, until an application to sue as a pauper is granted, there is no 
plaint and, consequently, no suit (see s. 410). Any property, therefore, found at such 
inquiry not to he really in dispute cannot be regarded as part of the “ subject-matter of 
the suit,” although it may be entered in the particulars of the application for leave to sue 
as a pauper. The ground for excluding the “ subject-matter of the suit ” under s, 401 ia 
because 9U(5h property is presumably out of the petitioner’s reach, and cannot be made 
use of by him to carry on his litigation. In the present case the articles deposited in 
Court were freely at the disposal of the petitioners, and could not, therefore, he excluded 
from consideration.— Dwark4aitth Narayan v, M4dhavrav Vishvanath, I. L. R 10 Bom 
207. [Jan. 16, 1886.] 

Where no day was fixed, and the Judge, on default by non-appearance, struck off 
the application “ for the present,” it was held that, as there l:ad been no refusal to allow 
the applicant to sue as a pauper, he might renew his application.— Rajah Bhoi Sinc-h v 
Maba Koonwer, 3 Agra, Mis. 1. 


0. P. 40. 



SUITS BY PAUPERS. 


£)xtending to 
Provincial S. 
C. Courts. 


Ditto. 


[Secs. 410 , 411 . 

410. If the application be granted, it shall be numbered and registered, 
Procedure if application ad- fti^d shall be deemed tlie plaint in the suit, and the 

suit shall proceed in all other respects as a suit in- 
stituted under Chapter V., except that the plaintiff shall not be liable to any 
court-fee (other than fees payable for service of process) in respect of any 
petition, appointment of a pleader, or other proceeding connected with the 
suit. 

The propriety of an order granting leave to sue as a pauper can be contested if the 
case is appealed. Where a Court gave leave to sue as a pauper (a previous application 
having been rejected), the suit was dismissed on appeal. — Baboo Beshessur Singh t). Maha* 
raja Muliessur Baksh Singh, S. D., N. W., 1864, p. 189. 

A suPEiaoR Court has no iK)wer, on appeal or motion, to set aside an application 
granted under the above section. But if it appears, after the granting of the application, 
that the onler has been improperly obtained, the proper course is to apply to the Court 
whi('li granted tl^e application.— In the Matter of Kliodcjoonissa, 7 W. E. 486. [May 22, 
1867.] 

TffE ])ctitioners prayed to be allowed as p.aupers to sue the respondent for certain 
properly specified in the seliedule annexed to their petition. At the hearing of the peti- 
tion under ss. 408 find 4O0 of the ('ivil Procedure Code (Act XIV. of 1882) the respondent 
appeared and deposited in Court some of the articles claimed by the petitioners, to which, 
he admitted, they v\L'rc entitled. The value of the articles deposited was Es. 100. The 
])etitioner.s acknowledged that, the artiidcs were Ihcir ]iro)»eriy, but declined to take po.S8e8- 
Mon -of them. Held that the ]>eti(iouers were not ))aupers as defined by s. 401 of the 
Civil Procedure Code (Act XIV. of 1882), being jio.ssesved of property r^orth Es. 100 
other than the subject-matter of the suit, and that they could not, therefore, be allowed 
to sue as paupers. The inquiry into ])anperism under ss, 408 and 409 takes jilace before 
ari\ suit is in existence, for, until an ap]»lica(ion to sue a.s a pauper is granted, there is no 
plaint and, oonscijuenlly, no suit (.<ee .s. 4J0). Any ])roperiv, therefore, found at such 
in(|uir\ not to be really in dispute cannot be regarded as ]»art of the “subject-matter of 
the suit,” although it may be entered in the particulars of the apjilication for leave to sue 
as a pauper. The ground for excluding the “ subjcid-matier of the suit ” under s. 401 is 
because such property is jirosninably out of the ]•el■itionor’s reach, and cannot bo made 
use of by him to carry on bis litigation. In the present ease the articles deposited in 
Court were freely at the disposal of the petitioners, and could not, therefore, be excluded 
from consideration.— Bwarkanalh Naniyaa r. Madhavrav Vishvanath, I. L. E., 10 Bom. 
207. [Jan. 16, 1886.J 

411. If the pluiiitiff succeed in the suit, the Court shall calculate the 
Costs when pauper sue- amount of court-fees whicli would have been paid 
eeeds. by the plaintiff if lie had not been permitted to sue 

as a pauper ; and such amount .shall be a first charge on the subject-matter 

of the suit, and shall also be recoverable by the 
Recovery of court-fees. Government from any party ordered by the decree 

to pay the same, in the same manner as costs of suits are recoverable under 
this Code. 

A PAUPER-SUIT for possession was decreed w'ilh mesne-profits to be ascertained in exe* 
cution, costs being also awarded, including the value of stamps due to Government, which 
was to be paid by plaintiff and defendant in shares projiotionatc to tboir ultimate success 
when the amount of wasilat should be ascertained. As the parties did not choose to go 
into the inquiry as to the mc.sij e-pro fits, the Court, on a motion by Government, called up- 
on the parties to appear, and, on their refusing to do so. altered its original order with 
respect to the payment of the stamp-duty, and declared that it should be realized from 
both the parties jointly, ffeld that the Court had no authority to make the second order 
in favour of Government, and that the proceedings taken in execution thereof were with- 
out legal foundation. — 8hostce Churn Eoy v. Collector of Chittagong, 13 W. E. 165. 
[Feb. 9, 1870.] 

Where Government, after attaching a pauper plaintiff’s decree in order to recover the 
value of stamps, consents to the sale of the deoron in execution of another decree against 
‘the pauper, and obtains an order by which, it .‘■oeni the chance of any surplus arising 
from such sale, it cannot afterwards, whou the sale is found to yield no surplus, be hoard 
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to say, as against the purcha<«er, that the decree was sold subject to its claim for stamj^s. 
The amount of stami)8 in a p-iupor case cannot be claimed as a lien or charge upon the 
decree in favour of (Government, but is recoverable in the same manner as costs of suit ; 
Government being, as regards its claim in such a case, in no liigher position than an ordi- 
nary judgment-creditor. — Praiikristo Roy v. Collecter of Moorsliedabad, 15 W. 11. 205, 
[Peb. 28, 1871.] 

A CLAIM for fees would be looked upon as a public claim, and is not subject to the 
ordinary rules for limitation in execution of dcK^rees under Act XIV, of 1850. — Shami 
Mohammed v. Munshi Moliammed Ali Khan (2 B. L, R. Ap. 22) ; Collector of South 
Arcotv. Thatha (Jliarry (8 Mad 11. C. R. 40). In Bengal, liowevcr, it has been ruled that, 
under the new Limitation Act, the ordinary period for execution applies. — Collector of 
Beerbhoom v. Sreehurry Cliuckorbutty, 22 \V. R. 512. [Sep, 7, 1874. j 

N WAS allowed to bring a suit as a pauper. Ilis suit was dismissed, the decree direct- 
ing that he should pay the costs of the defendanls. On the defendants’ application cer- 
tain immoveable property belonging to N was attached in crxecution of this decree, and 
was sold. Held thiit the Crown was entitled to bo paid first out of the proceeds of such 
sale the amount of the court-fees N would have had to ])ay if he liad not been allowed ta 
sue as a pauper. The princijile of the ruling in Ganpat Rutaya -v. Collector of Canara 
(I. L. R., 1 Bom. 7) followed.— Gulzari Lai i\ Collector of Bareilly I. L, R., 1 All. 506. 
[Peb. 15, 1878.] 

With a view to recover the amount of court-fees which J would have had to ])ay 
had he not been permitted to bring a suit as a pauper, the Government caused certain pro- 
perty belonging to B, the defendant in such suit, who had been ordered by tlm decree in 
such suit to pay such amount, to be attached. This })roperty vv^as sul)sei]uently attaclied 
by the holder of a decree against B, which doebared a lien on the property created by a 
bond. The property was sold in the execution of this decree. JFeld that tlie Government 
was entitled to be paid first out of the proceeds of such sale the amount of tlie court-fees 
J would have had to ])ay had lie not been allowed to sue ns a f)au])er, the principle that 
the Government takes precedence of all other creditors not being liable to an exception in 
the case of lien-holdors. The decision in Gatipat Putaya r. Collector of Canara (I. L. R., 

1 Bom. 7) applied in this case. — Collector of Moradabad r. Muhammad l)uim Khan, I. L. R., 

2 All. 196. [Mar. 20, 1879.] 

Government is not entitled to any exemption from the provisions of the Indian Li- 
mitation Act, 1877, relating to ap]dications. Held, therefore, that an apiilieation by 
Government under s. 411 of the’Code of Civil Procedure to recover the amount of court- 
fees from a party ordered by the decree to pay the same w’as subject to the provisions of 
art. 178 of the Indian Limitation Act, 1877. — Appaja Collector of Vizagapatam, 1. L. R., 
4 Mad. 155. [Sep. 13, 1881.] 

Held that a Collector aj>)>lying on behalf of Government, under s. 411 of the Civil 
Procedure Code, for recfnery of court-fees by attachment of a sum of money payable under 
a decree to a plaintiff suing in forma panpms^ might ho deemed to liave been a party to 
the suit in w'hich the decree was passed, wdthin the meaning of s. 241 (c) of the Code, and 
that an appeal would, therefore, lie from an order granting siudi applit^ation. A plaintiff 
suing informd paiqieris to rccov-'r property valued at 1 ^||b 60,001> obtained a decree for Rs. 
1,439. The Court, with reference t j tin' provisions of 8^11 of the Civil Procedure Co le, 
directed that the plaintiff should pay its. 1,190 as the amount of court-fees whicdi would 
have been paid by him if he had not been permitted to sue as a pauper. The Collector 
having applied under s. 411 to recover tlii-^ amount by attachment of the Rs. 1, J39 ])ayablo 
to the plaintiff, the defendant objected that (i) certain costs ])ayable to her by the plaintiff 
under the same decree, and (ii) a sum of money payable to her by the ])lainliff under a 
decree which she had obtained in a cross-suit in the same Court, should be set-off against 
the Rs. 1,439 payable by her to him with reference to ss. 246 and 217 of the Code, and 
that thus nothing would remain duo by her which tlie Government could recover. No 
application for execution waft' made by the plaintiff for his Rs. 1,4.39, or by the defendant 
for her costs. In appeal from an order allowdiig the Collector’s application, it was con- 
tended that the subject-matter of the suit” in s. 411 of the Code meant the sum which 
the successful pauper-plaintiff is entitled to get as a result of his success in the suit ; but 
that in the suit and the cross-suit taken together, the plaintiff ultimately stood to lose a 
small sum, the defendant being the holder of the larger sum awarded altogether. Held 
that the contention had no force, as execution had not been taken out by the plaintiff or 
the defendant or both, and it could not be said tint the Government had been trying to 
execute the plaintiff’s decree, or was a reiwosentative of the plaintiff as holder of the de- 
cretal order in his favour for Rs, 1,439, so as to bring into operation the special rules of 
SJ9, 346 and 247 of the Code between him and the defendant. Held also that the plaintiff 
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was one who, in the sense of s. 411, had succeeded in respect of part of the “ subject-mat- 
ter ” of his suit, and on that part therefore a first charge was by law reserved and secured 
to the Government, which was justified in recovering it in these proceedings from the de- 
fendant, who was ordered by the decree to pay it in the same way as costs are ordinarily 
recoverable under the Code. Held that the decree in the suit and the cross-suit not hav- 
ing reached a stage in which the provisions of ss, 246 and 247 of the Code would come 
into play, no questions of set-olf and consequent reduction or other modification of the 
subject-matter ” of the suit decreed against the defendant as payable by her to the 
plaintiff had arisen or could be entertained. — Janki v. Collector of Allahabad, I. L. R., 
9 All. 64. [Nov. 15, 1886.] 

412. If the plaintiff fails in the suit, or if he is dispaupered, or if the 
Procedure when pauper Suit is dismissed under section 97 or 98, the Court 
fails. shall order the plaintiff, or any person made, under 

section 32, co-plaintiff to the suit, to pay the court-fees which would have 
been paid by the plaintiff if he had not been permitted to sue as a pauper ; 

and if it find that the suit was frivolous or vexatious, it may also punish 
the plaintiff with fine not exceeding one hundred rupees, or with imprison- 
ment for a term which may extend to a month, or with both. 


413. An order of refusal made under section 409 to allow the applicant 

Refnsal to allow appli. ant ^ P“"Pe'' 

to sue as pauper to bar hu Use- application of the like nature by him in respect of 

quent application of like na- the same right to sue ; but the applicant shall be 

at liberty to institute a suit in the ordinary man- 
ner in respect of such right, provided that he first pays the costs (if any) in- 
curred by Government in opposing his application for leave to sue as a 
pauper. 


Whebe a Court ha? not refused an application, but has simply returned it in order 
that the questions of pauperism may be tried by a Court of concurrent jurisdiction (Skin- 
ner V. Ordo (I. L. R., 1 All. 230) ; or where a Court strikes off, “ for the present,” the appli- 
cation for non-appearuiK^e (Rajah Blioj Singh v. Ram Maha Koonwer (3 Agra, Mis. 1) ; or 
where a Court disrai^'^o's the application for want of prosecution (In the Matter of Rani 
Umasundari (5 B. R. Ap 29), the al)ove section does not apply, but the application may 
be renewed. [May 0, 1870.] An 

An order made under Act X. of 1877, s. 409, refusing leave to sue as a pauper, is sub- 
ject to review under s. 623. The provisions of s. 413 do not affect the right of a person 
against whom such order has been made to obtain a review. A petitioner nlying for 
such review must file a copy of the order of which he seeks a review, to rwith a 
memorandum of objections (ss, 541 and 625).— Adarji Bdulji a. Manikji EdlRj/’,^^. L. R., 
4 Bom. 414. [July 12, 1880 ] 


414. The Court may, on motion by the defendant, or by the Govem- 

m^t Pleader, of which one week’s notice in writ- 
ispaupenng. in^as been given to the plaintiff, order the plaint- 

iff to be dispaupered — 

(a) if he is guilty of vexatious or improper conduct in the course of the 


luit ; 


(f>) if it appears that his means are such that he ought not to continue 
to sue as a pauper, or 

(c) if he has entered into any agreement with reference to the subject- 
matter of the suit, under which any other person has obtained na 
interest in such subject-ynatter. 


This is a new section. In the matter of Khodejoonissa (7 W. R. 486) it was held 
that where it was discovered, after leave was granted to sue in formd pauperis, that the 
applicant should not be permitted to continue to carry on bis suit as a pauper, the proper 
course was to proceed under this section, and not by motion or appeal in the superior Courts. 


CotU. 


416. The costs of an application for permission to sue as a pauper 

and of an inquiry into pauperism are costs in th» 
suit. 
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S*c. 416.] sum BY OR AGAINST GOVERNMENT, ic. 

CHAPTER XXVII. 

Suit by or against Govbrnmknt or Public Officers. 

416. Suits by or against the Government shall he instituted by or Extending to 
Suits by or against Secre- again.st (a‘^ the case may be) the Secretary of State Provincials. 
Ury of State in Council. for India in rinnncil 

The acts of a Government oflieer birnl the Government only when he is acting in the 
discharge of n certain duty witliin thclimilv of hi« authority, or, if he exceed that author- 
ity, when the Government in fact or in law, dirc<‘tlv or by implication, ratifies the excess.— 
rollector of Masulipatam d. Cavalv Vencata Narninapah, 2 W. R., P. C., 61. [Dec. 21, 

1861 .] 

A SUIT will not lie in the High Court aLOiinst the Collector of Madras, residinir and carry- 
ing on business at Svdapot, in respoc^ of matler- arising in Chingleput, though his Deputy 
Collector carried on business within the lor*;d limits, and the orders and proceodinirs in 
reference to the matters in question were in his name of office as Collerdor of Madras. — 

Subbaraya Mudali r. Government and CnnlifTe, 1 Mud. H. C. R. 286 ; Rundle n. Secretary 
of State in Council, 1 Hyde, 37 ; Hearsay v. Secretary of State, I. L. R., 6 All. 46. 

[Mar. 27, 1863.1 

No suit will lie against Government for damages sustained by reason of a public ferry 
being taken up by a Magistrate.— Collector of Patna v. Romanath Tagore, 7 W. R. 191. 

[Feb. 25, 1867.1 

A SUIT against an agent to the Governor-General, on the part of Government, is sub- 
stantially asuit against Government,, and ought, under s. 9, Act XI. of 1865, to be brought 
in a Court having jurisdiction at the seat of Government.— Roopun Tewaree d. Buckle 
(W. B.), 10 W. R, 1 12 [July 11, 1868.1 

^ A SUIT will lie against Government for damages for wrongful di.smissal of a servant.- - 

[^Hughes r. Secretary of State for India in Council, 7 B. L. R. 688. [June 26, 18710 

" ^ Where damages were sustained by reason of negligence in the carriage of goods by 
the Government Bnllm'k Train, the Secretary of State was held liable. — Deputy Postmaster 
of Bareilly c. Earle, 3 N. W. P. 195. [Aug. 1, 1871.] 

The Government is not bound by a contract entered into by an officer in the Public 
Works Department in excess of his authority. — Beer Kishore Sahoy r. Government of 
Bengal, 17 W. R. 497. [April 6, 1872.] 

Under s, 521 of the Criminal Pro(?eduro Code (Act X. of 1872), a First-class Magis- 
trate in charge of a talnka made an order, dcidaring certain land to he part of a public 
thoroughfare, and directing the ])luintiff to remove the obstruction caused by him to it. The 
plaintiff sued the Magistrate to establish his riglit to the laud, alleging that it was his pro- 
perty, and that the Magi, strafe’s order wa« wrong. The Assistant Judge, who tried the 
suit, dismissed it, holding that it did not lie against the Magistrate. On appeal to the High 
Court, it was held that the Assistant Judge might have properly permitted the plaintiff to 
amend the suit by striking out the name of the First-class Magistrate as defendant, and 
substituting in that capacity the Secretary of 8tate for India in Council. The High Court, 
accrordingly, reversed the decree of the Assistant .Judge, and remanded the suit for re-trial 
on the merits, after making the amendment directed. — Nilkanthapa v. Magistrate of 
Shohipur, I. L. R., 6 Bom. 670. [April 13, 1880.] 

On the 11th August 1879, the defendant, a.s a Magistrate in charge of a taluka, made 
an order under ss 523 and 526 of the Criminal Procedure Code (Act X. of 1872), direi^t- 
ing the plaintiff to remove a certain d/Irt, on the ground that it had been built upon a public 
thoroughfare. The plaintiff thereupon sued the Magistrate for a declaration that the 6fa 
and site belonged to him, and prayed for a rcwrsal of the Magistrate’s order. The Assistant 
Judge who tried the suit dismissed it, holding that it did not lie against the defendant. 

On appeal, the High Court, following the deci.sion in Nilkanthapa Malkapa v. Magistrate 
(First Class) in (diarge of Sholapur M^aluka (I. L. R., 6 Bom. 670), reversed the decree of 
the Assistant Judge, and remanded the case, in order that the plaintiff might amend his 
suit by striking out the name of the First-clas'« Magistrate as defendant, and substituting 
in that capacity the Secretary of State for India in Council, and directing the lower Court 
to determine tne suit upon its merits after the above amendment and due service of pro- 
cess.— B414r4m Chatrukalal v. Magistrate of Igatpuri, I. L. R,, 6 Bom. 672. [June 20, 

1882 .] 

A slHT will lie Hgiftinst Government for any breach of contract. —Ross Johnson v. Sec- 
retiiry of State, 2 Hyde, 153, 
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UmDEE 8. 9, Act I., 1877, no suit will lie against Government for possession of immove- 
able property without proof of title. 

Where certain Government coolies let fall an iron funnel while carrying it from ther 
Kidderpur Dockyard to a steamer in the river, and the noise startled a horse, which rushed 
over it, and injured itself, it was held that the ISecretary of State was liable.— P. and Or 
Co. V, Secretary of State for India, Bourke, 167. 


417 . Persons being, ex officio or otherwise, authorized to act for Govern- 
Persons authorized to act i^ent in respect of any judicial proceeding, shall be 

for Government. deemed to be the recognized agents by whom ap- 

pearances, acts, and applications under this Code, may be made or done on 
behalf of Government. 

418 . In suits by the Secretary of State for India in Council, instead of 
Plaints in suits by Secretary inserting in the plaint the name and description 

of State in Council. and place of abode of the plaintiff, it shall be suffi- 

cient to insert the words, “The Secretary of State for India in Council.” 

419 . The Government Pleader in any Court shall be the agent of the* 
Agent for Government to Government for the purpose of receiving processes 

receive process. against the said Secretary of State in Council issu- 

ing out of such Court. 

420 . The Court, in fixing the day for the said Secretary of State in 
Appearance and answer by Council to anwer to the plaint, shall allow a reason- 

Secretaryof State in Council, able time for the necessary communication with the- 
Government through the proper channels, and for the issue of instructions to 
the Government Pleader to appear and answer on behalf of the said Secretary 
of State in Council or the Government, and may extend the time at its dis- 
cretion. 

421 . The Court may also, in any case in which the Government Pleader 

Attendance of person able is not accompanied by any person on the part of 
to answer questions relating the said Secretary of State in Council, who may 
to suit against Government. to answer any material questions relating 

to the suit, direct the attendance of such a person. 


422 . Where the defendant is a public officer, the Court may send a 

« . copy of tlie summons to the head of tlie office in 

Service on public officer. 1 - 1.1 i r 1 • i ^ e .1 

which the defendant is employed, for the purpose 

of being served on him, if it appear to the Court that the summons may be 

most conveniently so served. 

423 . If the public officer, on receiving the summons, considers proper 

Extension of time to enable to a reference to tlie Government Imfore 

officer to make reference to answering to the plaint, he may apply to the Court 
Government. grant such extension of the tiiiHi fix(*d in the 

summons as may be necessary to enable him to make such reference and to 
receive orders thereon through the proper channel ; 

and the Court, upon such application, may extend the time for so long 
as appears to be requisite. 

424 . No suit shall be instituted against the said Secretary of State in 

Notice previous to suing Council, or against a public ofiicer in re.spect of 
Secretaiy of State in Council an act purporting to be done by him in his oflicial 
or public officer. capacity, until the expiration of two months next 

after notice in writing has been, in the case of the Secretary of State in 
Council, delivered to, or left at the office of, a Secretary to the Local Govern- 
ment or the Collector of the District, and, in the case of a public officer,. 
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delivered to him or left at his office, stating the cause of action, and the name 
and place of abode of the intending plaintiff ; and the plaint must contain 
a statement that such notice has been so delivered or left. 


A Collector, when acting? under s. 204 of Act XIX. of 1873 as the agent of the 
Court of Wards in respect of the estate of a disqualified person, is a public officer within 
the meaning of ss. 2 and 424 of Act X. of 1877, and consequently, when sued for acts 
done in that capacity, is entitled to the notice of suit required by the latter section. — 
Collector of Bijnor t). Munwar, I. L. R., 8 All. 20. [June 11, 1880,] 

The Official Trustee is a public officer within the definition given in s. 2 of the Civil 
Procedure Code. The cases in which a public officer is entitled to notice of suit under 
s. 424 of the Code are those in which he is sued for damages for some wrong inadvertently 
committed by him in the discharge of Ins official duties, and the object of giving notice 
is, that if a public body or officer entrusted with powers happens to commit an inadvertence, 
irregularity, or wrong before any one has a right to require payment in respect of that 
wrong, he shall have an opportunity of setting himself right, making amends, restoring 
what lie has taken, or paying for the damages he has done. The Official Trustee, there- 
fore, is not entitled to notice of suit, when the question ta be decided relates to the rights 
of the ceHius que trmtent in respect of the trust-fund, and not to a wTong committed by 
him.— Shahebzadee Shahunshah Begum v. Fergusson, I. L. B., 7 Cal. 490. [Aug. 4, 
1881.] 

The Secretary of State is not a necessary party to a suit to set aside a sale for arrears 
of revenue, but the Government have such interest as would, on their application, entitle 
them to be made a party. S. 424 of the Civil Procedure Code does not preclude a Court 
from adding the Secretary of State as a necessary ])arty under s. 32 of the Code. — Bal 
Mokoond Lull v, Jirjudhum Roy, I. L. R., 9 Cal. 271. [June 23, 1882.] 


Arrests in such suits. 


425. No w'arrant of arrest shall be issued in ExtenditK^ to 
such suit without the consent in writing of tho Provimi.d s. 


District Judge. 


I 

C. Com ts, 


426. If the Government undertakes the defence of a suit against a pitto. 
Application where Govern- public officer, the Government Pleader, upon being 

ment undertakes defence. furnished with authority to appear and answer to 
the plaint, shall apply to the Court ; and upon such application the Court 
shall cause a note of his authority to be entered in the register. 

427. If such application is not made by the Government Pleader on pitto. 

Procedure where no such 0^ before the day fixed in the notice for the defend- 

application made. ant to appear and answer to the plaint, the case 

^shall proceed as in a suit between private parties, except that the defendant 
Defendant not liable to shall not be liable to arrest, nor his property 
arrest before judgment. to attachment, otherwise than in execution of a 

decree. 


428. In a suit against a public officer in respect of such act as afore- Ditto. 

Eiompiion of offi- the Court shall exempt the defendant from 

cers from personal appear- appearing in person when he satisfies the Court 
ance. • that he cannot absent himself from his duty with- 

out detriment to the public service. 

429. When the decree is against the said Secretary of State in Council 

Procedure where decree ^g^nst a public officer in reject of such act 
against Government or public as aforesaid, a time shall he specified in the decree 
officer. within which it shall he satisfied ; and, if the decree 

is not satisfied within the time so specified, the Court shall report the case 
for the orders of the Local Government. 

Execution shall not issue on any such decree unless it remains unsatis- 
fied for the period of three months computed from the date of the report. 
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Sdit3 by Aliens, and by or against Foreign and Native Rulers. 
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430. Alien enemies residing in British India with the permission of the 

Governor-(ienerul in Council, and alien friends, 
When aliens may sue. Courts of British India as if they 

were suhjc^cts of Her Majesty. 

No alien enemy residing in British India without such permission, or 
residing in a foreign country, shall sue in any of such Courts. 

Explanation . — Every person residing in a foreign country, the Govern- 
ment of wliieh is at war with the Unitt‘d Kingdom of Great Britain and 
Ireland, and carrying on business in that country without a license in that 
behalf under the hand of one of Her Maje.sty’s Secretaries of State or of a 
S(‘cretary to the Government of India, shall, for the purpose of the second 
paragrapii of this section, be deemed to be an alien enemy residing in a 
foreign country. 

431. A foreign State may sue in the Courts 


When foreign state may 


sue. 


of British India, provided that — 


{a) it has been recognized by Her Majesty or the Governor-General in 
Council, and 

[h) the object of the suit is to enforce the private rights of the head or 
of the subjects of the foreign State. 

The Court shall take judicial notice of the fact that a foreign State has 
not been recognized by Her Majesty or by the Governor-General in Council. 


Ditto. ^ 432. Persons specially appointed by order of Government at the re- 

Person, .specially appoint- Sovereign Prince or ruling Chief, 

ed by Government to prose- whether i?) subordinate alliance with the British 
j defend for Princes or Government or otherwise, and whether residing 

within or without British India, to prosecute or 
defend any suit on his behalf, shall be deemed to be the recognized agents by 
whom appearances, acts, and applications under this Code, may be made or 
done on behalf of such Prince or Chief. 


S. 432 of the Civil Procedure Code does not prevent the institution by an indepen- 
dent prince of a suit in a Court in British India in his own name, and through a recog- 
nized agent other than one appointed under that section. — Beer Chunder Manikya v, Ishan 
Chunder Burdhun, I. L. R., 10 Cal. 136. [Sep. 10, 1883.] 

The desai of Patadi, a talukdar of the fifth class in the provinoe of Kiithi^w^r, in vir- 
tue of his bciug the proprietor of seven villages within the British Political Agency of 
Kathiawar, i.s a ruling chief within the meaning of ss 432 and 433 of the Code of ftivil 
Procedure (Act XIV. of 1882), and can only he sued with the consent of the Government 
in a competent Court not suborainate to the District Court.— Kkmbhai Ajubhki v. Himat- 
saugi Joravarsangji, I, L. R., 8 Bom. 415. [May 9, 1884.] 

The “private rights” spoken of in s. 431 (cl. h) of the Code of Civil Procedure do 
not mean individual rights as opposed to those of the body politic or State, but those 
private rights of the State which must be enforced in a Court of justice, as distiu- 
guished from its political or territorial rights, which must, from their very nature, be 
made the subject of arrangement between one State and another. They are rights which 
may be enforced by a foreign State against private individuals as distinguished from rights 
which one State in its political capacity may have as against another state in its political 
pa])acity. The Emperor of Austria v. Day (30 L. J. Ch. 690; 2 Giff. 628), United States 
pf America v. Wagner L. R., 2 Ch. Ap. 582), approved of. There is nothing to prevent 
|i foreign or feudatory State from holding immoveable property in British India, and to 
such property the rule of intestate succession laid down in s. 5 of the Succession Act 
(Act X. of 1865) does not apply. The State luost be regarded as a ^uon-corporatioit 
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which continues to exist as a State so long as it is recognized as such by Her Majesty, 
whatever the rule of succession to it may be, and whatever may be its form of Government. 
Case in which it was found on the facts that certain immoveable property situated in 
British India, which had formerly belonged to the State of Cherrapoonjee, having been 
granted by a former Raja of that State to the defendant, was still the property of the 
State, on the ground that the Raja was not competent to alienate it, and that the defend* 
ant’s plea of adverse possession and limitation was not supported by the evidence. — Hajon 
Idanick u. Bur Singh, I. L. R., 11 Cal. 17. [July 30, 1884.] 


433. Any such Prince or Chief, and any ambassador or envoy of a Extending to 
Suits against Sovereign foreign State, may, with the consent of Govern* Provincial S* 
Princes, &c. ment, certified by the signature of one of its Secre* IgxSpt^*" 

taries (but not without such consent), be sued in any competent Court not para..) 
subordinate to a District Court 


Such consent shall not be given unless — 

(a) the Prince., Chief, ambassador, or envoy, has instituted a suit in such 
Court against the person desiring to sue him ; or 

(b) the Prince, Chief, ambassador, or envoy, by himself or another, trades 
within the local limits of the jurisdiction of such Court ; or 

(c) the subject-matter of the suit is immoveable property situate within 
the said local limits and in the possession of the Prince, Chief, ambassador, 
or envoy. 


No such Prince, Chief, ambassador, or envoy, shall be arrested under this 

Soverolffn Princes, &c., ei- 5 ^ executed against 

©mnt from arrest. the property of any such Prince, Chief, ambassador, 

when their property may or envoy, unless with consent of Government cer- 
be attached. J aforesaid. 


The Rajah of Hill Tipperah is a Sovereign Prince within the meaning of Chapter 
XXVIII. of Act X. of 1877, and cannot be sued personally in the Courts of British India 
except under the conditions specified in s. 433 of that Act. The fact of a defendant 
not subject to the jurisdiction of a Court having waived his privilege in previous 
suits brought against him does not give the Court jurisdiction to entertain a suit 
against him in which he pleads that he is not subject to such jurisdiction. A suit 
for maintenance which seeks to have maintenance made a charge on immoveable pro- 
perty is not a suit for immoveable property within the meaning of cl. c, a. 433, 

Act X. of 1877, nor is it a suit for “ benefits to arise out of land ” within the mean- 
ing of the definition of the words “ immoveable property” contained in Act I. of 1868, 

8. 2, cl. 5. A claim for maintenance is not a charge upon immoveable property. A mem- 
ber of the royal family of Hill Tipperah brought a suit against tlie Rajah to have it de- 
clared that with respect to certain land situate within British India, and forming portion 
of the possessions of the Rajah, he was entitled to the post of jubraj, and to succeed to 
such land on the death of the Rajah, and also claimed maintenance, and sought to have it 
declared that such maintenance should be a charge on the revenue of the land situate in 
British India. Held that the British Courts had no jurisdiction to entertain the suit, it 
not being one for immoveable property. — Beer Chuuder Manikkja v, Raj Coomar Nobo- 
deep Chunder Deb Burmono, 1. L. R., 9 Cal. 535, [Feb. 23, 1883.] 

Execution in British India 434. The Governor-General in Council may, Extending to 

of decrees of Courts of Native from time to time, by notification in the (raaeife Provincial Sk 
States. of India, 

(a) declare that the decrees of any Civil or Revenue Courts situate in 
the territories of any Native Prince or State in alliance with Her Majesty, 
and not established by the authority of the Governor-General in Council, may 
be executed in British India, as if they had been made by the Courts of 
British India, and 

(b) cancel any such declaration. 

So long as such declaration remains in force, the said decrees may be 
executed accordingly. 


0. P. 41. 
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SUITS BY AND AGAINST TRUSTEES, <i;c. [Skcs. 435-43r- 

Jso suit is maintainable in any Court in British India founded upon the judgment 
of a Court situate in a Native State. The Courts of British India cannot enforce the de- 
crees of any Native Courts, except as provided by s. 434 of the Civil Procedure Code (Act 
X. of 1877). Under that section the decrees of certain Native Courts may be executed in 
British India, as if they had lieen made by the Courts of British India. A suit will not 
lie in the Courts of India upon the judgment of any Court in British India. The only 
exception to this rule is in the case of judKments of a Court of Small Causes on which 
suits are permitted to be brought in the High Court in order to obtain execution against 
immoveable property. A foreign judgment creates an obligation belonging to the class of 
implied contracts. A Court which entertains a suit on a foreign judgment cannot insti- 
tute an inquiry into the merits of th(‘ original action or the propriety of the decision. 
Quit re - -Whither suits on foreign judgments are maintainable in the Civil Courts of 
India? -Bhavanishankar Shevakram i\ Pursadri Kalidas, 1. L. K,, 6 Bom. 292. [Feb. 
14, 1882.J 

A STIT cannot generally be maintained in any British Court upon the judgment of a 
Native Court. Qutpre . — Whether it could where there had been a notification by the 
Oovernor-Ceneral of India under s. 434 of the Civil Procedure Code (Act XIV. of 1882) ? — 
Hiramatlal r. Shivajirdv, 1. L. R., 8 Bom. 593. [July 16, 1884.] 


CHAPTER XXIX. 


Suits by and against Corporations and Companies. 


Extending to 
Provincial ts. 
C, Courts. 


436. In suits by a Corporation, or by a Company authorized to sue 
Subscription and verifica- aud be sued in the name of an othcer or of a trus- 
tion of i>laint. tee, the plaint may be subscril>ed and verified on 

behalf of tine Corporation or Company, by any director, secretary, or other 
principal othcer of the Corporation or Company, who is able to depose to the 
facts of the case. 


Ditto, 436. When the suit is against a Corporation or against a Company 

Service on Corporation or authorized to sue and be sued in the name of an 
Company. officer or of a trustee, tlie summons may be served — 

(a) by leaving it at the registered office (if any) of the Corporation or 
Company, or 

(b) by sending it by post in a letter addressed to such officer or trustee 
•at the office (or, if there be more offices than one, at the principal office in 
British India) of the Corporation or Company, or 

(c) by giving it to any director, secretary, or other principal officer of 
the Corporation or Company : 

And the Court may require the personal appearance of any director, 
secretary, or other principal officer of tlie Corporation or Company who may 
be able to answer material questions relating to the suit. 


Fob the purposes of summons, a Railway Company must be deemed to dwell at its 
principal office. An executive engineer of such a Company is not an officer on whom 
service may be made under cl. c of the above section.— Hanlon v. India Branch Railway 
Company, 1 Hyde, 197. 


CHAPTER XXX. 

Suits by and against Trustees-, Executors, and Administrators. 

437. In all suits concerning property vested in a trustee, executor, or 

Representation of beneflei- administrator, when tho contention is between the 
aries in suits concerning pro- persons beneficially interested in such property and 
perty vested in trustees, &c. a third person, the trustee, executor, or adminis- 
trator shall represent the persons so interested, and it shall not ordinarily ' 
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necessary to make them parties to the suits. But the Court may, if it thinks 
fit, order them or any of them to be made such parties. 

The will of a P&FMi testator in Bombay affecting lands in the mofussil, made befor.? 
the Ist January 1866, when the Indian Succession Act (X. of 1865) came into force, and 
proved subsequently, viz., on the 25th day of January 1866, but before Act XXIV. of 
1867 came into operation, is governed by Act XXVII. of 1860. Held that such probate 
has the same effect as probate in respect of the property of British subjects, but for the 
purpose only of collecting debts. It did not confer a title on the executrix to represent 
the testator’s estate, except for the above-mentioned limited purpose, or to exercise the 
usual powers of an exec.utrix where the testator’s intention, to bo gathered from the whole 
of the will, was to vest his property, with the entire management of, and control over it, 
in a series of persons in succession as trustees, the first of whom was the executrix. Held 
also that, having regard to s. 437 of the Code of Civil Procedure, the persons acting as 
Buoh trustees in succession under the said will adequately represented all persons benefi- 
cially interested in the e.state in all suits relating to it. — Ardesir Jehangir v. Hirabdi, I, 

L. E., 8 Bom. 474. [May 8, 1884.] 

438 . When there are several executors or administrators, they shall all Extending to 

Joinder of executors and be made parties to a suit against one or more of S* 

administrators. them : '-«>urt8. 

Provided that executors who have not proved their testator^s will, and 
executors and administrators beyond the local limits of the jurisdiction of 
the Court, need not be made parties. 

439 . Unless the Court directs otherwise, the husband of a married Ditto. 

Husband of married oxecu. administratrix or executrix shall not he a party to 

trix not to join. a suit by or against her. 


CHAPTEE XXXI. 


Suits by and against Minors, and Persons op Unsound Mind. 

440 . Every suit by a minor shall be instituted in his name by an adult 

Minor must sue by next pereon, who, in such suit, shall he called the next 
friend, friend of the minor, and may he ordered to pay 

any costs in the suit as if he were the plaintiff. 

Act XX. of 1864 is not superseded by Act X. of 1877. Where, therefore, a widow 
claimed to h'lve charge of pro]ierty in tru.st for her minor sons, it was held necessary, 
under s. 2 of Act XX. of 1864. lliul she should obtain a certificate of administration, if 
the whole estate was of greater .jd.ne than its. 250, and that it was competent to the 
Court, if there was any pressing necessity (owing to the ojieration of the law of limita- 
tion) that a suit should be brought at once, to accept the plaint and stay proceedings 
until the mother had obtained a certificate under Act XX. of 1864. Vijker r. Jijibhai 
(9 Bom. H. C. R. 310) followed.— Murlidhar v. Supdu, I. L. R., 3 Bom. 149. [Jan. 
21, 1879.] 

A VOLUNTEER guardian has no right to sue on behalf of a minor ; the accord or refusal 
of permission to sue is a matter iu the discretion of the Court. Where a suit is brought 
in violation of s. 440 of the Code of Civil Procedure, or of the provisions of Act XL. of 
1868, the proper course for a Court to pursue is to return the plaint, in order that the 
error may be rectified. — Russick Das Bairagy v. Preonath Misree, I. L. R., 10 Cal. 102. 
[Sep. 6, 1883.] 

The effect of s. ,S of Act XL. of 1858 read with s. 440 of the Code of Civil Procedure 
is, that a minor plaintiff must not only always sue by his next friend, but when the suit 
relates to the minor’s estate, the persons representing the minor must either hold a certi- 
cate under the Act, or must obtain the sanction of the Court for the suit to proceed. The 
mere admission of a plaint by the Court does not sufficiently indicate that sanction is ac- 
corded. — Durga Churn Shaba v. Nilmoney Dass, I. L. R., 10 Cal. 134. [Sep. 6, 1883.] 

Although the proper and regular manner of giving permission to sue on behalf of a 
minor ia by an order recorded in the order-sheet, there is, nevertheless, nothing in th# 


Ditto. 
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Eitendlog t< 
Provincial S 
C. Courts. 


Ditto. 


nature of the sanction provided by the s. 8 of Act XL. of 1858 which takes it out of the 
general rule of evidence, that sanction may be proved by express words or by implication. 
Where on a construction of the plaint and the pleadings it is found that the minor is the 
real plaintiff, the mere fact of his not having l^en properly described in accordance with 
8. 440 of the Civil Procedure Code is no ground for setting aside a decree passed in the 
6uit.~Bhaba Pershad Khan v. Secretary of State for India, 1. L. B., 14 Cal. 159. [Aug. 
14, 1886.] 

441. Every application to the Court on behalf of a minor (other than 

Application, tobe made by application under section 449) shall be made 
next friend or guardian ad by his next friend, Of his guardian for the 
Hum. suit. 

442. If a plaint be filed by or on behalf of a minor without a next 
Plaint filed without next friend, the defendant may apply to have the plaint 

friend to be taken off file. taken off the file, with costs to be paid by the pleader 
Coats. or other person by whom it was presented. Notice 

of such application shall be given to such person by the defendant ; and the 
Court, after hearing his objections (if any), may make such order in the mat- 
ter as it thinks fit. 

8. 442 of the Civil Procedure Code refers to a case where the plaint on the face of it 
appears to have been filed by a person who was a minor. Where, in a suit, the plaintiffs 
described themselves as adults, and on the objection of the defendants an issue was raised 
and inquired into on the question of age, held that the order passed under the circum* 
stances, although it professed to have b^n made under s. 442 of the Procedure Code, 
must be treated as one rejecting the plaint or dismissing the suit on the ground that the 
suit was instituted by persons who were established on the evidence to be minors, and waa 
appealable as a decree within the meaning of s. 2 of the Code. The words, “ rejecting the 
plaint,” in s. 2, are not limited to the cases provided for in se. 53, 54. ffeld also that the 
defendant, not having taken an objection to the suit on the ground of the minority of 
the plaintiffs, whilst it was pending in appeal to the High Court, were precluded from 
raising it on remand. — Beni Bam Bhutt v. Bam Lai Dhukri, I. L. B., IS Cal. 189. 
[Mar. 30, 188G.] 

44a Where the defendant to a suit is a minor, the Court, on being sa- 
Guardian ad fjiew to be ap. tisfied of the fact of his minority, shall appoint a 
pointed by Court. proper person to be guardian for the suit for such 

minor, to put in the defence for such minor, and generally to act on his be- 
half in the conduct of the case. 

A guardian for the suit is not a guardian of person or property within 
the meaning of the Indian Majority Act, 1875, section 3. 

If no friend or relative of a minor defendant is willing to take out a certificate under 
Act XL. of 1858, and appear as guardian for the infant, the Judge should appoint an 
officer of the Court, or some respectable nominee or nominees of the minor, guardian to 
defend the suit. Babajiban Kasaji v. Maruti (11 Bom. H. C. B. 182) and Dhoviba 
Lakshman t. Kusa (6 Bom. H. C. E. 219) cited and followed. — Issur Chunder Gupto v. 
Kobo Kristo Gupto, 1 C. L. B. 407. [Sep. 15, 1880.] 

Whbee no administrator of the estate of a miner is appointed under Act XX. of 
1864, there is no objection to the appointment of a giiardian ad litem under s. 443 of the 
Civil Procedure Code (Act X. of 1877) as amended by Act XII. of 1879 for the purpose 
of defending a suit against a minor. Act XX. of 1864, s. 2, has no bearing on the case of 
e next friend or guardian ad litem not claiming charge of the minor’s estate. Neither 
Act XX. of 1864, nor the Civil Prooedurd Code (Act X. of 1877) as amended by Act XII. 
of 1879, empowers any Court to appoint a person, against his or her will, to be a next 
friend, guardian ad litem, administrator of the estate, or guardian of the person of the 
minor. 8. 458 of the Civil Procedure Code (Act X. of 1877) is not, so far as regards pay- 
ment or costs, applicable to any person appointed to act as guardian ad litem without hie. 
previous assent. 8. 3, cl. h, of Act XV. of 1880, preserves jurisdiction to a Court to try a 
suit against a minor, notwithstanding the appointment of one of its officers to be the 
mmoris guardian ad litm. The decision in Mohao Ishwar v. Haku Bupa (I. L. B., 4 
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Bom. 788) is siroerseded by Act XV. of 1880, s. 3, cl. ft, in so far os that decision affected 
officers of the Court appointed ^uardiaFis ad litem under s. 45G of Act X. of 1877 as 
amended by Act XII. of 1879. Inconvenience pointed out, of introducing into acts relat- 
ing, and instituted afl relating, to special jurisdiction only, provisions affecting civ’l 
procedure generally, — Jadow Mulji v. Ciihagan Uaichand, I. L. B., 5 Bom. 306. [Mar. 8, 
1881.] 

A CHEQUE was indorsed in blank by a European British subject who, at that time, 
was under twenty years of age and was temporarily residing, and not domiciled, in British 
India. It was subsequently dishonoured, and a suit was then brought by the Bank which 
had cashed the cheque to recover the amount from the indorser and the drawer. The for- 
mer alleged that the drawer had requested him to sign his name to the cheque, saying 
that it was a mere matter of form, and he would not be liable for the amount, and that 
the Bank would only cash the cheque when indorsed by him, and in consequence he con- 
sented to indorse it, but that he did so without any intention of incurring liability as in- 
dorser, that he received no consideration, and that his endorsement was in blank and not 
in favour of the Bank, and was converted into a 8i)ecial indorsement without his know- 
ledge and consent. The Court held that at the time of indorsement the indorser was a 
minor under English law, and dismissed the suit on the ground of minority. Held that, 
if the Court was satisfied of the fact of the defendant's minority, it should have complied 
with the provisions of s. 443 of the Civil Procedure Code. Held that, assuming the in- 
dorser to have been sui juris ^ the indorsement, taken in conjunction with the facts proved, 
established a contract b}*^ which the indorser was bound to pay the cheque. Per straight, 
Offg. C.J., and Duthoit, J., that it wa'^ by no means clear or certain that there was any 
rule of international law recognizing the lex loci contractus as governing the capacity of 
the person to contract ; but that, assuming such a rule to be established, the specific limi- 
tation of the Indian Majority Act (IX. of 1875) to “ domiciled persons " necessarily ex- 
cluded its application to European British subjects not domiciled in British India ; that 
8. 11 of the Contract Act must be interpreted as declaring that the capacity of a person 
in point of age to enter into a binding contract was to be determined by his own personal 
law, wherever such law was to be found ; that this rule was not affected by the Majority 
Act, so far as concerned persons temporarily residing but not domiciled in British India, 
whose contractual capacity was still left to be governed by the personal law of their per- 
sonal domicile ; and that such law, in the case of Euroi>ean British subjects, was the com- 
mon law of England, which recognized twenty-one as the age of majority. Per Oldfield, 
J., that by the rule of theyws gentium as hitherto understood and recognized in England, 
the lex loci would govern in respect to the capacity to contract, but that in framing tha 
Indian Majority Act, which was the lex loci on the subject in India, the Legislature 
would appear not to have adopted that rule, but, by limiting the operation of the Act to 
persons domiciled in British India, to have intentionally excluded from its operation per- 
sons not domiciled there, and tC have left such persons to be governed by the law* of their 
domicile. Per Brodhurst, J., that Act IX. of 1875 was intended by the Legislature to 
be applicable, and in fact was applicable, only to European British subjects domiciled in 
those parts of India referred to in s. 1, and that to any other Euroi>ean British subject 
whose domicile was in England, but who was temporarily residing in any part of India 
above alluded to, the privileges and disabilities of minority attached until he had attained 
the age of twenty-one years. — Ilohilkhand and Kumaon Bank v. Row, I. L. R., 7 All. 490, 
[Aug. 16, 1884.] 

Ilf a suit intended to be brought against some minors, the defendants were set out 
in the heading of the plaint as “ Sharoda Sunderi Bebya, widow of Chuudra Kanta Chuck- 
erbutty, deceased, mother and guardian of the minors” (setting out their names). At 
the filing of the plaint, the plaintiff applied for and obtained an order, making Sharoda 
guardian of the minors for the purposes of the suit. She was not, however, guardian of 
the property and persons of the minors under Act XL. of 1858. PLeld that the minors 
were not parties to the suits ; that the order making Sharoda guardian ad litem was not 
made in a suit in which the minors were defendants ; and that the suit must be dismissed 
as a^inst the minors. Meld also that neither the Code of Civil Procedure, nor the 
proviso of s. 3 of Act XL. of 1858, gives a plaintiff any power to institute a suit against a 
person named by himself as guardian ad litem on behalf of a minor, nor do they give to 
the Court the power of transferring, by a mere order made ex partcj an irregular pro- 
ceeding, such as the one above mentioned, into a suit against the minor. — Guru Cbura 
Chuokerbutty t>. Kali Kissen Tagore, I. L. E., 11 Cal. 402. [Mar. 19, 1885.] 

A SUIT was brought against a mother “ for self and as guardian of A and B, minor 
sons of C, deceased,” at a period when Act VIII. of 1859 was in force. The mother had 
not taken out a certificate under Act XL. of 1858, and no permission was recorded by the 
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Court allowing the mother to defend on behalf of the infants under the provisions of s. 5 
of that Act. A decree was made in the suit, and in execution thereof certiiin property 
belonging to A and B was sold and purchased by X, the decree-holder. Subsequently, ou 
A's coming of age, A and B, by A as his next friend, instituted a suit against X and their 
mother to recover the property so purchased by X. Held that, under the provisions of 
Act VIII. of 1859, it was not necessary to formally record sanction to the mother to de- 
fend under s. 1 of Act XL. of 1858; and that the fact of sanction having been giveu 
might be presumed by the Court, and that on the facts of the case such presumption was^ 
warranted. Held also that though A and B were not properly described in the previous- 
suit, it was a mere defect in form, and did not affect the merits of the case, being in ac- 
cordance with the prevailing practice at the time when the suit was brought, and that 
there is no authority for saying that, when minors have been really sued, though in a 
wrong form, a decree against them would not be valid.—Jogi Singh v. Kunj Behari 
Singh, I. L. E., 11 Cal. 509. [April 24, 1885.] 

The plaint in a suit described one of the defendants thus : “ N C, guardian on be- 
half of her own minor sou S C.” Upon the presentation of the plaint the Court direct- 
ed the plaintiff to produce an affidavit to the effect that the mother of the minor defend- 
ant was his guardian, and an affidavit having been made that the “ minor defendant” wjw^ 
under the guardianship of the mother, ordered a suit to be registered and summons to be- 
issued on the defendants. N C then filed a written statement, alleging that she held the- 
land in suit on behalf of the minor. Held that, having regard to the orders of the’ 
Court and the allegations made in the plaint and w'ritten statement, the suit was sub- 
stantially brought against the minor, and the error of description in the plaint being one- 
of mere form, could not, without proof of prejudice, invalidate a decree against him in the- 
suit. Held also that the want of a formal order appointing a guardian ad litem was not 
fatal to the suit, when it appeared on the face of the proceedings that the Court bad sanc- 
tioned the appointment. Held (O’Kinealy, J., dissenting) that tlio fact that an order 
appointing a guardian ad litem at the instance of the plaintiff was made ex 'parte was not 
necessarily fatal to the suit, unless it could bo shown that the minor had in any manner 
been prejudiced thereby. Per Mitter, J (Petheram, C.J., concurring), that, although 
the matter of the appointment of a guardian ad litem is left to the discretion of the Court, 
it is always desirable that the appointment at the instance of the plaintiff should not be 
made, unless the minor, or his friends and relatives in whose care he may be, failed to 
move the Court for that purpose within a reasonable time after receiving notice of the- 
institution of the suit.— Suresh Chunder Wum Chowdhry v. Jugut Chunder I>eb, I. L. 
R., 14 Cal. 204. [Aug. 14, 1886.] 


Ix tending to 
ro^incial S. 

. Courts. 


44 4 . Every order made in a suit or on any application before the- 

Order obtained without next Court, in or by which a minor is in any way con- 
friend or guardian may be cerned OF affected, without such minor being re- 
discharged. presented by a next friend or guardian for the suit,, 

as the case may be, may be discharged, and, if the pleader of the party at 
whose instance such order was obtained knew, or might reasonably have 
p . known, the fact of such minority, with costs to 

be paid by such pleader. 


Ditto. 445. Any person being of sound mind and full age may act as next 

friend of a minor, provided his interest is not ad- 
Who may be next friend. verse to that of such minor, and he is not a 

fendant in the suit. 


Ditto. 


446. If the interest of the next friend of a minor is adverse to* that 


Removal of next friend. 


of such minor, or if he is so connected witii a de- 
fendant whose interest is adverse to that of the 


minor as to make it unlikely that the minor’s interest will be properly pro- 
tected by him, or if he does not do his duty, or, pending the suit, c(‘ases to 
reside within British India, or for any other sufficient cause, application may 
be made on behalf of the minor or by a defendant for his removal ; and the 
Court (if satisfied of the sufficiency of the cause assigned) may order the 
next friend to be removed accordingly. 
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cations, under sections 451, 

452. 


Costs. 


Ditto. 


Ditto. 


Ditto. 


Ditto. 


447. Unless otherwise ordered by the Court, a next friend shall not Extendinp: to 

retire at his own request without first procuring 

Betiremont of next friend, a fit person to be put in his place, and giving Sf- 

curity for the costs already incurred. 

The application for the appointment of a new next friend shall be 

Application for appointment supported by affidavit showing the fitness of the 
'Of new next friend. person proposed, and also that he has no interest 

adverse to the minor. 

448. On the death or removal of the next friend of a minor, further 

Stay of proceeding on death proceedings shall be Stayed until the appointment 

or removal of next friend. of a next friend in his place. 

449. If the pleader of such minor omits, within reasonable time, to 

Application for appointment take steps to get a new next friend appointed, any 
of new next friend. person interested in the minor or the matter at 

issue may apply to the Court for the appointment o£ one, and the Court may 
appoint such person as it thinks fit. 

460. A minor plaintiff, or a minor not a party to a suit, on whose be- 

Course to be followed by ^^If an application is pending, on coming of age, 
minor plaintiff or applicant on must elect whether he will proceed with the suit 
coming of age. application. 

461. 'If he elects to proceed with it, he shall apply for an order dis- 

Where he elects to proceed, f barging the next friend, and for leave to proceed 

in his own name. 

The title of the suit or application shall, in such case, be corrected so 
as to read thenceforth thus : 

“ A By late a minor by C 2), his next friend, but now of full age.” 

462. If he elects to abandon the suit or application, he shall, if a sole 

Where he elects to aban- Pjaintiff, or sole applicant, apply for an order to 
^on. dismiss the suit or application on repayment of 

the costs incurred by the defendant or respondent, 
or which may have been paid by his next friend. 

463. Any application under section 451 or 
Making and proving appH- section 452 may be made ex parte ; and it must be 

proved by affidavit that the late minor has attaind 
his full age. 

464. A minor co-plaintiff, on coming of age, and desiring to repudiate 

When minor co-pkintiff the suit, must apply to have his name Struck out 
coming of age desires to repu- as co-plaintiff ; and the Court, if it finds that he is 
diatesiiit. 0 ^ necessary party, shall dismiss him from the 

suit on such terms as to costs or otherwise as it thinks fit. 

Notice of the application shall he served on the next friend, as well as 
on the defendant ; and it must be proved by affidavit that the late minor has 

attained his full age. The costs of all parties of 
such application, and of all or any proceedings 
theretofore had in the suit, shall be paid by such persons as the Court directs. 

If the late minor be a necessary party to the suit, the Court may direct 
him to be made a defendant. 

466. If any minor, on attaining majority, can prove, to the satisfaction 

When suit unreasonable or of the Court, that a suit instituted in his name by 
improiier. a next friend was unreasonable or improper, he 

may, if a sole plaintiff, apply to have the suit dismissed. 


Ditto. 


Ditto. 


Ditto. 


Ditto, 
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Ditto. 
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Notice of the application eball be served on all the parties concerned l 
and the Court, upon being satisfied of such unreasonableness or improprietyj 
may grant the application, and order the next friend to pay the costs of all 

parties in respect of the application and of any- 
thing done in the suit. 

466. An order for the appointment of a guardian for the suit may be 
Petition for appointment of obtained upon application in the name, and on be- 
guardian ad litem. half, of the minor or by the plaintiif. Such appli- 

cation must be supported by an affidavit verifying the fact that the proposed 
guardian has no interest in the matters in question in the suit adverse to 
that of the minor, and that he is a fit person to be so appointed. 

Where there is no other person fit and willing to act as guardian for the 
suit, the Court may appoint any of its officers to be such guardian : Provided 
that he has no interest adverse to that of the minor. 


A Subordinate Judge, who, under Act X. of 1877, s. 456, as amended by Act XIL 
of 1879, 8. 73, ai)poiuts the nazir or any other officer of his Court to act as guardian of a 
minor plaititiff or defendant in a suit in his Court, has no jurisdiction to hoar it, and pass 
a decree against that officer as guardian ad litem of the minor. — Mohan Ishwar v, Huku 
Bupa, I. L. R., 4 Bom. 638. [July 13, 1880.] See the following ruling. 

Where no administrator of the estate of a minor is appointed under Act XX. of 1864, 
there is no objection to the appointment of a guardian ad litem under 8. 443 of the Civil 
Procedure Code (Act X. of 1877), as amended by Act XII. of 1879, for the purpose of 
defending a suit against a minor. Act XX. of 1864, s. 2, has no bearing on the case of a 
next friend or guardian ad litem not claiming charge of the minor’s estate. Neither Act 
XX, of 1864, nor the Civil Procedure Code (Act X. of 1877) (as amended by Act XII. of 
1879), empowers any Court to appoint a person, against his or her will, to be a next friend, 
guardian ad litem, administrator of the estate, or guardian of the person of the minor. 8, 
458 of the Civil Procedure Code (Act X. of 1877) is not, so far as regards payment of costs, 
applicable to any person appoint^ to act as guardian ad litem without his previous assent. 
S. 3, cl. i of Act XV. of 1880, preserves jurisdiction to a Court to try a suit against a 
minor, notwithstanding the appointment of one of its officers to be the minor’s guar- 
dian ad litem. The decision in Mohan Ishwar v. Haku Bupa (I. L. R., 8 Bora. 638) is 
superseded by Act XV. of 1880, s. 3, cl. in so far as that decision affected officers of the 
Court appointed guardians ad litem under s. 456 of Act X. of 1877 as amended by Act 
XII. of 1879. Inconvenience, pointed out, of introducing into Acts relating, and insti- 
tuted as relating, to special jurisdiction only, provisions affecting civil procedure generally. 
— Jadow Mulji v. Chhagan Eaichand, I. L. B., 6 Bom. 306. [Mar. 8, 1881.] 

467. A co-defendant of sound mind and of full age may be appointed 
Who may be guardian ad guardian for the suit, if he has no interest adverse 

to that of the minor ; but neither a plaintiff, nor 
a married woman, can be so appointed. 

In a suit brought by minor sons against their father, their mother cannot act as next 
friend.- Guru Persaud Singh v. Gossain Munraj Puri, I. L. B., 11 Cal. 783. [June 23, 
1885.] 

468. If the guardian for the suit of a minor defendant does not do hia 
Guardian neglecting his duty, or if other sufficient ground be made to ap- 

duty may be removed. pear, the Court may remove him, and may order 

him to pay such costs as may have been occasion- 
ed to any party by his breach o£ duty. 

Where no administrator of the estate of a minor is appointed under Act XX. of 
1864, there is no objection to the appointment of a guardian ad litem under s. 448 of the 
Civil Procedure Code (Act X. of 1877), as amended by Act XII. of 1879, for the purpose 
of defending a suit against a minor. Act XX. of 1864, s. 2, has no bearing on the case of 
a next friend or guardian ad litem not claiming charge of the minor’s estate. Neither 
A(;t XX. of 1864, nor the Civil Procedure Code (Act X. of 1877), as amended by Act 
XII. of 1879, empowers any Court to appoint a person, against his or her will, to be a 
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next friend, {i^uardian ad lUmy administrator of the estate, or j?uardian of the person of 
the minon S. 458 of the Civil Procedure Code (Act X. of 1877) is not, so far as regards 
payment of costs, applicable to any person appointed to act as guardian ad litem without 
his previous assent. S. 3, cl. 5, of Act XV. of 1880, preserves jurisdiction to a Court to 
try a suit against a minor, notwithstanding the appointment of one of its officers to be the 
minor’s guardian ad litem. The decision in Mohan Ishwar v. Haku Uupa (1. L. R., 4 Bom. 
638) is superseded by Act XV. of 1880, s. 3, cl. 5, in so far as that decision affected officers 
of the Court appointed guardians ad litem under s. 456 of the Act X. of 1877 as amended 
by Act XII. of 1879. Inconvenience, pointed out, of introducing into Acts relating, and 
instituted as relating, to special jurisdiction only, provisions affecting civil procedure gene- 
rally. — Jadow Mulji e. Chhagan Raichand, I. L. R., 5 Bom. 306. [Mar. 8, 1881.] 

The Civil Procedure Code does not authorize a Court to decree costs against the guar- 
dian of a defendant except in the case referred to in s. 458. — Narasimha Rdu v. Likshmi- 
pati Rau, I. L. R., 3 Maid. 263. [Sep. 6, 1881.] 


Appointment in place of 459. If the guardian for the suit dies pend- Extending to 
guardian dying fng such suit, or is removed by the Court, 

Court shall appoint a new guardian in his place. . 

460. When the enforcement of a decree is applied for against the heir Ditto* 

Guardian Od ittem of minor Of representative, being a minor, of a deceased 
repreaentativo of deceased party, a guardian for the suit of such minor shall 
judgment-debtor. appointed by the Court, and the decree-holder 

shall serve on such guardian notice of such application. 

461. No sum of money or other thing shall be received or taken by a DittOa 

Before decree, next friend friend Or guardian for the suit on behalf of a 

orguardiaufwf/tVm not tore- minor, at any time before decree or order, unless 
oeive money without leave of he has first obtained the leave of the Court, and 
Court an give secunty. given security to its satisfaction that such money 

or other thing shall be duly accounted for to, and held for the benefit of, such 
minor. 


462. No next friend or guardian for the suit shall, without the leave 
Next friend or guardian ad Court, enter into arty agreement or compro- 

not to compromise with- raise On behalf of a minor, with reference to the 
out leave of Court. which he acts as next friend or guardian. 

Any such agreement or compromise entered into without the leave of 
Compromise without leave the Court shall be voidable against all parties other 
voidable. than the minor. 


The conditions of s. 462 of the Civil Procedure Code, requiring the sanction of the 
Court to compromises entered into by the guardian ad litem of an infant suitor, are not 
sufficiently complied with by the Court passing a decree in the terras of a corapromi.sd 
presented by the guardian ad litem. A decree passed under such circumstances should 
be set aside. — Rijagopal Takkaya Naiker v, Muttupalem Chetti, I. L. R., 3 Mad. 103. 
[Jan. 14, 1881.] 

463. The provisions contained in section 440 to 462 (both inclusive) 

Application of sections 440 mutandis, apply in the case of persons 

to 462 to persona of unaound of unsound mind, adjudged to be so under Act No. 

XXXV. of 1858, or under any other law for the 
time being in force. 


A OUAEDIAN ad litem cannot be appointed under Chap. XXXI. of the Code of Civil' 
Procedure for a lunatic defendant to whom Act XXXV. of 1858 applies, until the defend*^ 
ant has been adjudged a lunatic under the provisions of the said Act. — Subbaya v. Buthaya^ 
I. L. R,, 6 Mad. 380. [Mar. 16, 1883.] 


464. Nothing in sections 442 to 462 applies to any minor or person 
of Court unsound mind, for whose person or property a 

guardian or manager has been appointed by the 
Court of Wards, Or by the Civil Court under any local law. 


DithN 


C. P. 
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Ditto. 


Ditto. 


Ditto. 


sum BY AND AGAINST MILITARY MEN. [Ss. 465468, 

In a suit intended to be brought against some minors, the defendants were set out in the 
heading of the plaint as “ Sharoda Sunderi Debya, widow of Chundra Eanta Chuckerbut- 
ty, deceased, mother and guardian of the minors ” (setting out their names). At the fil- 
ing of the plaint, the plaintiff applied for and obtained an order, making Sharoda guardian 
of the minors for the purposes of the suit. She was not, however, guardian of the pro- 
perty and persons of the minors under Act XL. of 1858. Held that the minors were not 
parties to the suit ; that the order making Sharoda guardian ad litem was not made in a 
suit ill which the minors were defendants ; and that I lie suit must be dismissed as against 
the minors. Held also that neither the Code of Civil Procedure, nor the proviso of s. 3 
of Act XL. of 1858, gives a plaintiff any power to institute a suit against a person named 
by himself as guardian ad litem on behalf of a minor, nor do they give the Court the power 
•of transferring, by a mere order made ex partCy an irregular proceeding such as the one 
above mentioned into a suit against the minor.— Guru Churn Chuckerbutty v. Kali Kissen 
Tagore, I. L. 11., 11 Cal 402. [Mar. 19, 1885.] 


1 


CHAPTER XXXIT. 

Suits by and against Military Men. 

465. When any officer or soldier actually serving the Government in a 

Officers or soldiers who can- Capacity is a party to a suit, and cannot 

not obtiiin leave may authorize obtain leave of absence for the purpose of prosecut- 
foi^th^nr** defend or defending the suit in person, he may author- 

ize any person to sue or defend in his stead. 

The authority shall be in writing, and shall be signed by the officer or 
soldier in the presence of (a) his commanding officer, or the next subordinate 
officer, if the party be himself the commanding officer, or {b) where the officer 
or soldier is serving in military staff employment, the head or other superior 
•officer of the office in which he is employed. Such commanding or other 
officer shall countersign the authority, wffiich shall be filed in Court. 

When so filed, the countersignature shall be sufficient proof that the 
authority was duly executed, and that the officer or soldier by whom it was 
granted could not obtain leave of absence for the purpose of prosecuting or 
defending the suit in person. 

Explanation . — In this cliapter the expression “commanding officer’^ 
means the officer in actual command for the time being of any regiment, corps, 
detachment, or depOt to wliich the officer or soldier belongs. 

466^ Any person authorized by an officer or a soldier to prosecute or 

Person so authorized may a suit in his stead may prosecute or defend 

act personally or appoint it in person in the same manner as the officer or 
pleader. soldier could do if present ; or he may appoint a 

pleader to prosecute or defend the suit on behalf of such officer or soldier. 

467. Processes served upon any person authorized by an officer or a 

Service on person so au- ®oldier, as in section 465, or upon any pleader ap- 
thorized, or on his pleader, pointed as aforesaid by such person to act for, or 
to be good seivice. behalf of, such officer or soldier, shall be as effec- 

tual as if they had been served on thp party in person or on his pleader. 

468. When an officer or a soldier is a defendant, the Court shall send 

Service on officori and a copy of the summons to his commanding officer 

soldiers. fQj. purpose of being served on him. 

The officer to whom such copy is sent, after causing it to be served on 
the person to whom it is addressed, if practicable, shall return it to the Court 
with the written acknowledgment of such person endorsed thereon. 
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If, from any cause, the copy cannot be so served, it shall be returned to 
the Court by which it was sent, with information of the cause which has 
prevented the service. 

469. If, in the execution of a decree, a warrant of arrest or other pro- Extending to 
Execution of warrant of cess is to be executed within the limits of a can- 
arrest in cantonments, &c. tonment, garrison, military station, or military ‘ ^ 

b4zdr, the officer charged with the execution of such warrant or other process 
shall deliver the same to the commanding officer. 

The commanding officer shall back the warrant or other process with his 
signature, and, in the case of a warrant of arrest, if the person named there- 
in is within the limits of his command, shall cause him to be arrested and 
delivered to the officer so charged. 


CHAPTER XXXIIf. 


Interpleader. 


470. When two or more persons claim adversely to one another the 
When interpleader-suit may same payment or property from another person, 
be instituted. whose only interest therein is that of a mere stake- 

holder, and who is ready to render it to the right owner, such stakeholder 
may institute a suit of interpleader against all the claimants for the purpose 
of obtaining a decision as to whom the payment or property should be made 
or delivered, and of obtaining indemnity for himself : 

Provided that, if any suit is pending in which the rights of all parties 
can properly be decided, the stakeholder shall not institute a suit of inter- 
pleader. 

471. In every suit of interpleader the plaint 
must, in addition to the other statements necessary 
for plaints, state— 

(a) that the plaintiff has no interest in the thing claimed otherwise than 
as a mere stakeholder ; 

(b) the claims made by the defendants severally ; and 

(c) that there is no collusion between the plaintiff and any of the defen- 
dants. 


Plaint in such suit. 


472. When the thing claimed is capable of being paid into Court or 
Payment of thing claimed placed in the custody of the Court, the plaintiff 
into Court. must SO pay or place it before he can be entitled 

to any order in the suit. 

Procedure at first bearing. 473. At the first hearing the Court may — 

(a) declare that the plaintiff is discharged from all liability to the defen- 
dants in respect of the thing claimed, award him his costs, and dismiss him 
from the suit ; 

or, if it thinks that justice or convenience so require, 

(h) retain all parties until the final disposal of the suit ; 
and, if it finds that the admissions of the parties or other evidence en- 
able it, 

Ic) adjudicate the title to the thing claimed : or else it may 
(d) direct the defendants to interplead one another by filing statements 
and entering into evidence for the purpose of bringing their respective claims 
before the Court, and shall adjudicate on such claims. 


Ditta. 


Ditto. 


Ditto. 


Ditto. 
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474^ Nothing in this chapter shall be taken to enable agents to sue 

When agents and tenants principals, or tenants to sue their landlord^ 

may institute interpleader, for the purpose of compelling them to interplead 

with any persons other than persons making claim 
through such principals or landlords. 

lUmtraiicm. 

(a.) A deposits a box of jewels with B as his agent. C alleges that the jewels 
were wrongfully obtained from him by A, and claims them from B. B cannot in- 
stitute an interpleader-suit against A and C. 

(6.) A deposits a box of jewels with B as his agent. He then writes to C for 
the purpose of making the jewels a security for a debt due from himself to C. A 
afterwards alleges that C’s debt is satisfied, and C alleges the contrary. Both claim 
the jewels from B. B may institute an interpleader-suit against A and C. 

476. When the suit is properly instituted, the Court may provide for 

Charge of plaintiff’s costs, plaintiffs costs by giving him a charge on the 

thing claimed or in some other enectual way. 

476. If any of the defendants in an interpleader-suit is actually suing 

Procedure where defendant the stakeholder in r^pect of the subject of such 
is suing stakeholder. suit, the Court in which the suit against the stakes 

holder is pending shall, on being duly informed by the Court which passed 
the decree in the interpleader-suit in favour of the stake-holder that such de- 
cree has been passed, stay the proceedings as against him ; and his costs in 

the suit so stayed may he provided for in such 
suit ; but if, and so far as, they are not provided 
for in that suit, they may be added to his costs incurred in the interpleader- 
suit. 


PART IV. 

PROVISIONAL REMEDIES. 

CHAPTER XXXIV. 

Of Arrest and Attachment before Judgment. 

A. — Arrest before Judgment 

477. If at any stage of any suit, other than a suit for the possession 
When plaintiff may apply of immoveable property, the plaintiff satisfies the 
that security be taken. Court by affidavit or otherwise — 

that the defendant, with intent to avoid or delay the plaintiff, or to 
avoid any process of the Court, or to obstruct or delay the execution of any 
decree that may be passed against him, 

(a) has absconded or left the jurisdiction of the Court, or 
ih) is about to abscond or to Ipave the jurisdiction of the Court, or 
(c) has disposed of or removed from the jurisdiction of the Court his 
property or any part thereof, or 

that the defendant is about to leave British India under cironmstances 
affording reasonable probability that the plaintiff will or may thereby be ob- 
structed or delayed in the execution of any decree that may be ipassed 
against the defendant in the suit, 
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the plaintiff may apply to the Court that security be taken for the ap- 
pearance of the defendant to answer any decree that may be passed against 
him in the suit. 


Order to bring up defend- 4-78. If the Oourt, after examining the ap- Extending to 

ant to show cause why he pHcant, and making such further investigation as Provincial S. 
should not give seonrity, jt thinks fit, is satisfied— LSpt m 

that the defendant, with any such intent as aforesaid, regards 

(а) has absconded or left the jurisdiction of the Oourt, or immovable 

(б) is about to abscond or to leave the jurisdiction of the Court, or v|. 

(c) has disposed of or removed from the jurisdiction of the Court his 

property or any part thereof, or 

that the defendant is about to leave British India under the circum- 
stances last aforesaid, 

the Oourt may issue a warrant to arrest the defendant and bring him 
before the OourJ to show cause why he should not give security for his ap- 
pearance. 


479 . If the defendant fail to show such cause, the Oourt shall order Ditto* 

If defendant fail to show money or other pro- 

cause, Court may order him perty sufficient to answer the claim against him, 
to make deposit or give se- or to give security for his appearance at any time 
’ when called upon while the suit is pending, and 

until execution or satisfaction of any decree that may be passed against him 
in the suit. 

The surety shall bind himself, in default of such appearance, to pay any 
■ura of money which the defendant may l>e ordered to pay in the suit, 

Procedum in ense of nppli- , , ^0- ^he surety for the appearance of the viiio. 
cation by surety to bo dis- defendant may at any time apply to the Court m 
charged. which he became such surety to be discharged from 

his obligation. 

On such application being made, the Oourt shall summon the defendant 
to appear, or, if it thinks fit, may issue a warrant for his arrest in the first 
instance. 

On the appearance of the defendant pursuant to the summons or war- 
rant, or on his voluntary surrender, the Oourt shall direct the surety to be 
discharged from his obligation, and shall call upon the defendant to find fresh 
security. 

481 . If the defendant fail to comply with any order under section 479 Ditto. 

Prooodure whe.^ defendant 4®?-. ““7 

fails to give security or find until the decision of the Suit, or, if judgment be 

fresh security. given against the defendant, until the execution 

of the decree : Provided that no person shall be imprisoned under this sec- 
tion in any case for a longer period than six months, nor for a longer period 
than six weeks when the amount or value of the subject-matter of the suit 
does not exceed fifty rupees : 

Provided that no person shall be detained in prison under this section 
after he has complied with such order. 


The defendant was arrested before judgment, and, on the 6th February 1883, com- 
mitted to jail under s. 481 of tbe Civil Procedure Code. On the 6th March following, a 
decree in the suit was passed against him. On the 28th July, the defendant being then 
still in jail under the order of the 5th February, the plaintiff took out a fresh warrant of 
arrest in execution of the decree, and sought to have the defendant further imprisoned for 
the full period of six months limited by s. 342 of the Code. Held that the defendant 
could be re-coraraitted to jail, in execution of t he decree, only for such a ]>eriod as, together 
with the period of imprisonment that had elapsed since the passing of the decree, would 
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complete a period of six months, and that, onnsequently, he would be entitled to be liber- 
ated on the 5th September 1883. Imprisonment under s. 4S1 becomes, after decree, im- 
prisonment in execution of the decree, and the imprisonment suffered after that date must 
consequently be taken into consideration in calculating the period of six months which, 
by 8. 342 of the Code, is the limit allowed for an imprisonment in execution of a decree.— 
Ghanushamd^s Goors^mull c. Johdrimull Keddrinath, I. L. E., 7 Bom. 431, [Aug. 31, 
1883.] 


Extending to 
Provincial S. 
C. Courts 
(except as 
regards 
ini moveable 
property). 

Ditto, 


482 . The provisions of section 339 as to allowances payable for the 
Subsistence of defendants subsistence of judgment-debtors shall apply to alt 
arrested. defendants arrested under this chapter. 


B, — Attachment before Judgment, 


Application before judg- 
ment for security from defend- 
ant to satisfy decree, and, 
in default, for attachment of 
property. 


483 . If at any stage of any suit, the plaint- 
iff satisfies the Court by affidavit or otherwise that 
the defendant, with intent to obstruct or delay 
the execution of any decree that may be passed 
against him, 


(а) is about to dispose of the whole or any part of his property, or to 
remove the same from the jurisdiction of the Court in which the suit is pend- 
ing, or 

(б) has quitted the jurisdiction of the Court, leaving therein property 
belonging to him, 

the plaintiff may apply to the Court to call upon the defendant to fur- 
nish security to satisfy any decree that may be passed against him in sucb 
suit, and, on his failing to give such security, to direct that any portion of 
his property within the jurisdiction of the Court shall be attached until tho 
further order of the Court. 


The application shall, unless the Court otherwise directs, specify the 

* ^ ^ ^ property required to be attached, and the csti- 

Contents of application. 5 . i r 

mated value thereof. 


A CHEDITOB attached before judgment certain of his debtor’s property. Between the 
date of attachment and the date of the decree Hubsequently obtained by the creditor, the 
property of the debtor became varied in the Official Assignee under a vesting order. The 
Official Assignee brought a suit to remove the attachment, and for an injunction restrain- 
ing the sale of the property. The Court of first instance decreed the suit in favour of 
the Official Assignee. On the case coming up before a Full Bench, Ath/ (7Vr McDonoll, 
Tottenham, and Prinsep, JJ.) that, where there has been an attachment prior to decree, 
and the property of a judgment-debtor subse^iucntly becomes vested in the Official As- 
signee in insolvency previous to the decree, the vesting order will prevent such an attach- 
ing creditor from executing his decree against the property. Per Garth, C.J., and Mitter, 
J., contra^ that, under the 34th chapter of Act XIV. of 1882, the Court had no power 
to remove the attachment before judgment, or stay the sale at the instance of the Official’ 
Aiisignee. — Shib Kristo Shaba Chowdhry r. Miller (A. B.), I. L, E., 10 Cul. 150. [Sop. 13, 
1883.] 

Under the provisions'of ss. 483 and 484 of the Code of Civil Procedure, 1882, pro- 
perty of the defendant, which is not within the jurisdiction of the Court, cannot be attached 
before judgment.— Krishuasami v, Engel, I. L. E., 8 Mud. 20. [Nov. 7, 1884.] 


Ditto. 484 . If the Court, after examining the applicant, and making any fur- 

Court may call on defend- investigation which it thinks fit, is satisfied 

ant to furnish security orshow that the defendant is about to dispose of or re- 

move his property with intent to obstruct or delay 
the execution of a*ny decree that may bo passed against him in the suit, or 
that he has, with such intent, quitted the jurisdiction of the Court, leaving 
therein property belonging to him, the Court may require him, within a time 
to be fixed by the Court, cither to furnish security, in such sum as may be 
specified in the order, to prodttce and place at the disposal of the Court, when 
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required, the said property or the value of the same, or such portion thereof 
Bs may be sufficient to satisfy the decree, or to appear and show cause wLy 
he should not furnish security. 

The Court may also, in the order, direct the conditional attachment of 
the whole or any portion of the property specified in the application. 

The defendants were, on the 10th of March 1881, called upon, under s. 484 of the 
Civil Procedure Code (Act X. of 1877), to furnish security for the satisfaction of a decree 
that the plaintiff might obtain against them, or to show cause, on the 28th March 1881, 
why security should not be furnished. To this direction the order was appended, which 
is provided by the form at the end of the Code of Civil Procedure, for a provisional attach- 
ment, under s. 484. The defendants, to avoid the attachment, gave security, on the 12th 
March 1881, for satisfaction of the decree, and the attachment was not carried out. On 
the 28th Mar(5h 1881, they showed cause why security should not be furnished ; but the 
Bubordinate Judge, as security had been furnished, thought the matter was at au end, and 
that he could not cancel the security- bond. Held that the Subordinate J ndge was wrong ; 
the security so given was really not the security expressly provided under s. 484, and did 
not preclude the defendants from showing cause why no security should be furnished. — 
Lotlikar v. Lotlikar, I. L. R., 5 Born. G43. [July 26, 1881.] 

Under the provisions of ss. 483 and 484 of the Code of Civil Procedure, 1882, pro- 
perty of the defendant, which is not within the jurisdiction of the Court, cannot be attached 
before judgment. — Krishnasami v. Engel, I. L. R., 8 Mad. 20. [Nov. 7, 1884.] 


486. If the defendant fail to show cause why he should not furnish 

Attachment if cause not Security or fail to furnish the security required, 
^hown or security not fur* within the time fixed by the Court, the Court 

may order that the property specified in the 
application, or such portion thereof as appears sufficient to satisfy any decree 
which may be passed in the suit, shall be attached. 

If the defendant show such cause or furnish the required security, and 
Withdrawal of attach- the property specified in the application or any por- 
«iont. tion of it has been attached, the Court shall order 

the attachment to be withdrawn. 


Extending to 
Provincial 9. 
C, Courts 
(except as 
regards 
immoveable 
property). 


486. The attachment shall be made in the manner herein provided for 

Mode of making attach- the attachment of property iu execution of a de- 
cree for money. 

487. If any claim be preferred to the property attached before judg- 

Investigation of claims to investigated in the man- 

property attached before ner hereinbefore provided for the investigation of 
judgraont. claims to property attached in execution of a de- 

cree for money. 

488. When an order of attachment before judgment is passed, the Court 

Removal of attachmont ‘he order shall remove the attach- 

when security furnished or ment whenever the defendant furnishes the secu- 
suit dishiissed. required, together with security for the costs 

of the attachment, or when the suit is dismissed. 


489. Attachment before judgment shall not affect the rights, existing 

Attachment not to affect P"®'' ‘'‘C attachment, of persons not parties to 

rights of strangers, or bar the suit, nor bar any person holding a decree against 
decree-holder from applying the defendant from applying for the sale of the 

^ property under attachment in execution of such 

decree. 

490. Where property is under attachment by virtue of the provisions 
Property attached under 

chapter not to be ro-attach- the plaintiff, it shall not be necessary to re-attach 
od in execution of decree. the property in execution of such decree. 


Ditto. 


Ditto, 


Ditto. 


Ditto, 


Ditto, 
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C. — Compensation for improper Arrests or Attachment, 


fixtendin^^ to 
Provincial S. 
C. Courts 
(except as 
regards 
immoveable 
property). 


491 . K, in any suit in which an arrest or attachment has been 
. ht • . effected, it appears to the Court that such ar- 
ing ar^resrJrTttachniLt 'on rest or attachment was applied for on insufficient 
insufficient grounds. grounds, 

or if the suit of the plaintiff fails, and it appears to the Court that there 
was no probable ground for instituting the suit, 

the Court may, on the application of the defendant, award against the 
plaintiff in its decree such amount, not exceeding one thousand rupees, m it 
deems a reasonable compensation to the defendant for the expense or injury 
caused to him by the arrest or attachment : 

Provided that the Court shall not award under this section a larger 
_ . amount than it might decree in a suit for com- 

Proviso. .. 

pensation. 

An award under this section shall bar any suit for compensation in re- 
spect of such arrest or attachment. 


CHAPTER XXXV. 

Of Temporary Injunctions and Interlocutory Orders. 

A — Temporary Injunctions, 

Cases in which temporary ^92. If, in any suit, it is proved by affidavit 
injunction may be granted. or otherwise — 

(a) that any property in dispute in a suit is in danger of being wasted, 
damaged, or alienated by any party to the suit. Or wrongfully sold in execu- 
tion of a decree, or 

{b) that the defendant threatens, or is about, to remove or dispose of his 
property with intent to defraud his creditors, 

the Court may, by order, grant a temporary injunction to restrain such 
act, or give such other order, for the purpose of staying and preventing the 
wasting, damaging, alienation, sale, removal, or disposition of the property, 
as the Court thinks fit, or refuse such injunction or other order. 

Where a Court made an order granting a temporary injunction under s. 492 of the 
Civil Procedure Code, without directing notice of the application for injunction to be 
issued to the other side, and its order directing stay of sale of property in execution was 
passed ex parte, without the other side being given an opportunity to show cause, hsld that 
the order was irregular. Where ancestral property was attached in execution of a decree, 
and a son of the judgment-debtor instituted a suit to establish his right to the property, 
and made an application for a temporary injunction directing stay of sale pending the 
decision of the suit, held that, inasmuch as what was advertised to be sold was the nghts 
and interests of the plaintiff’s father in the property, and it could not be said that the 
property was being “ wron^ully sold in execution of a decree ” and the application on the 
face of it disclosed no sufficient ground to warrant an order under s. 492 of the Civil Pro- 
cedure Code being made as prayed, the temporary injunction ought not to have been 
granted.— Amolak Earn v. Sahib Singh, I. L. R,, 7 All. 660. [Feb. 27, 1885.] 

A CLAIM by E to certain property which had been attached by B in the course of 
execution-proceedings in the Court of the First Subordinate Judge of Dacca having been 
rejected, E instituted a suit in the Court of the Second Subordinate Judge to establish his 
title to the property. In that suit he applied to the Court in which his suit was brought 
for an injunction under s. 492 of the Civil Procedure Code to stay the sale of the property 
attached by B in the execution-proceedings; but that application was rejected, and R 
thereu] on applied for and obtained from the Court of the First Subordinate Judge an order 
playing the sale of the attached property until the hearing of the suit brought by him to 
establish his right to it, Beld, in an application under p. 622 of the Code, to set the latter 
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order aside, that s. 492 of the Code of 1882 has, and was intended to have, a wider appli- 
cation than 8. 92 of Act VIII. of 1869 had, and provides a remedy where property is “ i% 
of being wrongfully sold;” if the circumstances justified it, an' order could ha\i 
been obtained under that section from the Court of the Second Subordinate Judge to stay 
the sale. There being this alteration in the law, and such a remedy provided, and no ex- 
press provision in the Code for stay of execution by a Court executing a decree on the 
application of a third party, the order of the First Subordinate Judge was made without 
jurisdiction, and should be set aside. — In the Matter of the Petition of Brojeudra Kumar 
Eai Chowdhuri ; Brojendra Kumar Eai Chowdhuri v, Eup Lall Doss, I. L. E., 12 Cal. 
615. [Feb. 1, 1886.] 

In granting or withholding an injunction, a Court should exercise a judicial dis- 
cretion, and should weigh the amount of substantial mischief done or threatened to the 
plaintiff, and compare it with that which the injunction, if granted, would inflict upon the 
defendant. There is no such broad proposition as that one co-owner is entitled to an in- 
junction restraining another co-owner from exceeding his rights, absolutely and without 
reference to the amount of damage to be sustained by the one side or the other from the 
granting or withholding of the injunction. — Shamnugger Jute Factory Co. «. Earn Narain 
Chatterjee, I. L. E., 14 Cal. 189. [April 20, 1886.] 


493. In any suit for restraining the defendant from committing a 

Injunction to restrain re- breach of contract or other injury, whether com- 
petition or continuance of pensation be claimed in the suit or not, the plaint- 
breach. jfp may, at any time after the commencement of 

the suit, and either before or after judgment, apply to the Court for a tem- 
porary injunction to restrain the defendant from committing the breach of 
contract or injury complained of, or any breach of contract or injury of a 
like kind arising out of the same contract or relating to the same property 
or right. 

The Court may, by order, grant such injunction on such terms as to the 
duration of the injunction, keeping an account, giving security, or otherwise, 
as the Court thinks fit, or refuse the same. 

In case of disobedience, an injunction granted under this section or sec- 
tion 492 may be enforced by the imprisonment of the clf^feiidant for a term 
not exceeding six months, or the attachment of his property, or both. 

No attachment under this section shall remain in force for more than 
one year, at the end of which time, if the defendant has not obeyed the in- 
junction, the property attached may be sold, and out of the proceeds the 
Court may award to the plaintiff such compensation as it thinks fit, and may 
pay the balance (if any) to the defendant. 

494. The Court shall in all cases, except where it appears that the ob- 

Before granting injunction, granting the injunction would be defeated 

Court to direct notice to op- by the delay, before granting an injunction, direct 
posite party. notice of the application for the same to be given 

to the opposite party. 


Where a Court made an order granting a temporary injunction under s. 492 of the 
Civil Procedure Code, without directing notice of the application for injunction to be 
issued to the other side, and its order directing stay of sale of property in execution was 
passed ex parte^ without the other side being given an opportunity to show cause, held that 
the order was irregular. Where ancestral property was attached in execution of a decree, 
and a son of the judgment-debtor instituted a suit to establish his right to the property, 
and made an application for a temporary injunction directing stay of sale pending the 
decision of the suit, held that inasmuch as what was advertised to be sold was the rights 
and interests of the plaintiff’s father in the property, and it could not be said that the 
property wm being wrongfully sold in execution of a decree,” and the application on the 
face of it disclosed no sufficient ground to warrant an order under a. 492 of the Civil Pro- 
cedure Code being made as prayed, the temporary injunction ought not to have been grant- 
ed. — Amolak Earn «. Sahib Singh, I. L. E., 7 All. 560. [Feb. 27, 1885.] 

O. P. 43. 
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496. An injunction directed to a Corporation or public Oottipany is 

Injunction to Corporation binding not only on the Corporation or Company 
binding on its members and itself, but also on all members and ofl&cers of the 
officers. Corporation or Company whose personal action it 

seeks to restrain. 


Order for injunction may 
be discharged, varied, or set 
aside. 


496a Any order for an injunction may be dis- 
charged, or varied, or set aside by the Court, on 
application made thereto by any party dissatisfied 
with such order. 


Compensation to defend- 
ant for issue of injunction on 
insufficient grounds. 


497. If it appears to the Court that an injuno 
tion which it has granted was applied for on insuffi- 
cient grounds, or 

if, after the issue of the injunction, the suit is dismissed, or judgment is 
given against the plaintiff hy default or otherwise, and it appears to the Court 
that there was no probable*, ground for instituting the suit, 

the Court may, on the application of the defendant, award against the 
plaintiff in its decree such sum, not exceeding one thousand rupees, as it 
deems a resonable compensat ion to the defendant, for the expense or injury 
caused to him by the issue of the injunction : 


Proviso. 


Pro\ ided that the Court shall not award under 
this section a larger amount than it might decree 
in a suit for compensation. 


An award under this section shall bar any suit for compensation in re- 
spect of the issue of the injunction. 


J5. — Interlocutory Orders. 


498. The Court may, on the application of any party to a suit, order 

Power to order interim sale the sale, by any person named in such order, and 
of perishable articles. in such tuanner, and on such terms as it thinks tit, 

of any moveable property being the subject of such suit, which is subject to 
speedy and natural decay. 


Power to make order for 
detention, &c., of subject- 
matter, and to authorize en- 
try, taking of samples and 
experiments. 


499. The Court may, on the application of 
any party to a suit, and on such teruis as it thinks 
fit, 


(a) make an order for the detention, preservation, or inspection of any 
property being the subject of such suit ; 

(h) for all or any of the purposes aforesaid, authorize any person to enter 
upon or into any land or building lu the possession of any other party to such 
suit, and 

(c) for all or any of the purposes aforesaid, authorize any samples to be 
taken, or any observation to be made or experiment to be tried, which may 
seem necessary or expedient for the purpose of obtaining full information or 
evidence. 

The provisions hereinbefore contained as to execution of process shall 
apply, mutatia mutandis, to persons authorized to enter under this section. 

application for an order under 8. 499 of the C'ode of CHvil Procedure can only 
"be made by a plaintiff after wummonB has been 8erve<I arul after reasonable notice ef the 
intention to apply for the order has been given in writing to the defendant.— 9engatha #. 
rnmisimi, I. L. R., 7 Mad. 241. [Oct. 19, 1883.] 
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600. An application by the plaintiff for an order under section 498 or 
Applications for such or- section 499 may be made after notice in writing to 

dors to be after notice. the defendant at any time after service of the sUiU- 

mons, 

An application by the defendant for a like order may be made after 
notice in writing to the plaintiff, and at any time after the applicant has 
appeared. 

601. When land paying revenue to Government, or a tenure liable to 

When party may be put in ** 

imraediate possession of land sion of such land or tenure neglects to pay the Go- 

the subject of suit. vernment-revenue or the rent due to the proprietor 

of the tenure, as the case may be, and such land or tenure is consequently 
ordered to be sold, any other pai ty to the suit claiming to have an interest 
in such land or tenure may, upon payment of the revenue or rent due pre- 
viously to the sale (and with or without security at the discretion of the 
Court), be put in immediate possession of the land or tenure ; 

and the Court in its decree may award against the defaulter the amount 
so paid, with interest thereupK)u at such rate as the Court thinks fit, or may 
charge the amount so paid, with interest thereupon at such rate as the Court 
orders, in any adjustment of accounts which may be directed in the decree 
passed in the suit. 

502. When the subject-matter of a suit is money or some other thing 
Deposit of money, &c., in capable of delivery, and any party thereto admits 

that he holds such money or other thing as a trustee 
for another party, or that it belongs or is due to another party, the Court 
may order the same to be deposited in Court or delivered to such last-named 
party, with or without security, subject to the further direction of the Court 


CHAPTER XXXVI 

Appointment of Receivers. 

603. Whenever it appears to the Court to be necessary for the realiza- Eitandinv to 
Powers of Court to ap- tion, preservation, or hotter custody or manage- Provincial S. 
point lleceivers. ment of any property, movealile or immoveable, the 

subject of a suit, or under attachment, the Court may, by order 

(а) appoint a Receiver of such property, 

and, if need be, 

(б) remove the person in whose possession or custody the property may 

be from the possession or custody thereof ; r r j j 

(c) commit the same to the custody or management of such Receiver • 
and ’ 

W grant to such Receiver such fee or commission on the rents and profits 
of the property by way of remuneration, and all such powers as to brincina 
and defending suits, and for the realization, management, protection, preserva- 
tion, and improvement of the property, the collection of the rents and profits 
thereof, the application and disposal of such rents and profits, and the exe- 
cution of instruments in writing, as the owner himself has, or such of those 
powers as the Court thinks fit. 



340 


APPOINTMENT OF RECEIVERS. 


[Seo. 503. 


R«oeiver’8 liabilities. Every Receiver so appointed shall — 

{e) give such security (if any) as the Court thinks fit duly to account 
for what he shall receive in respect of the property ; 

(/) pass his accounts at such periods and in such form as the Court 
directs ; 

{g) pay the balance due from him thereon as the Court directs ; and 

Qi) be responsible for any loss occasioned to the property by his wilful 
default or gross negligence. 

Nothing in this section authorizes the Court to remove from the posses- 
sion or custody of property under attachment any person whom the parties 
to the suit, or some or one of them, have or has not a present right so to 
remove. 

By a decree in an administration -suit, A was appointed receiver “ to manage the 
estate.” A died, and by a subsequent order B was appointed receiver. One of the defend- 
ants in the suit applied to have B removed from the office of receiver on the ground of 
his alleged mismanagement of the estate. The application was refused. Held that the 
order of refusal was appealable, whether the former Code or the present Code of Civil 
Procedure was deemed to bo applicable, being an order made in respect of a question 
arising between the parties to a suit relating to the execution of the decree.— Mithibai v. 
Limji Nowroji Banaji ; Harrivullubhd^s Calliandas v Ardasar Pramji Moss, I. L. B., 5 
Bom. 45. [Dec. 3, 1880.] 

No appeal lies from an order d under s. 605 of the Civil Procedure Code by a 
Court subordinate to a District Court, submitting the name of a person sought to be ap- 
pointed a receiver, together with the grounds for the nomination, such being only a pre- 
liminary order or expression of opinion, and not an order under s. 503. Nor does an ap- 
peal lie from the order of the District Court confirming such nomination, but the District 
Court ought, when the question is raised, to decide on the necessity for the appointment 
of a receiver, the words “ or pass such other order as it thinks fit” in s. 505 being suffi- 
cient to include that question, and not merely to decide the fitness or otherwise of the per- 
son nominated to the office of receiver. — Birajan Kooer v. Bam Churn Lall Mahata, I. L. 
B., 7 Cal. 719. [July 20, 1881.] 

A MANAGER appointed under s, 243 of the Act VITI. of 1859 is appointed merely to 
collect rent and other receipts and profits of the land, to carry on the existing state of 
affairs as the proprietor himself had been doing, and he has no power to issue notice of 
enhancement. — Khetter Mohun Dutt v. Wells, I. L. B., 8 Cal. 719. [April 4, 1882.] 

A SERVANT of a firm, the business of which is being managed by a receiver appoint- 
ed under s. 503 of the Code of Civil Procedure, 1877, has no preferential claim over the 
attaching creditor, on the assets of the firm for wages due before the appointment of the 
receiver. — Short v. Pickering, I. L. B., (5 Mad. 138. [Dec. 8, 1882.] 

An order refusing to appoint a receiver under s. 503 of the Code of Civil Procedure 
is not appealable. — Subramanya v, Appasami, I. L. B., 6 Mad. 355. [April 18, 28, 1883.] 

The powers conferred by s. 603 of the Civil Procedure Code are not to be exercised 
as a matter of course, and it is not a reason for allowing an application for the appoint- 
ment of a receiver, that it can do no harm to appoint one. The discretion given by that 
section is one that should be used with the greatest care and caution. Because a plaintiff 
in his plaint makes violent and wholesale charges of waste and malversation against a de- 
fendant in possession of property as executor under a will or as the tenant for life, and 
upon this basis applies for a receiver to be appointed, it is not a necessary consequence 
t^t such appointment should be made. Held in this case, where the sons of a Hindu 
widow, in possession of her husband’s estate under a will, sued their mother, as rever- 
sioners under the will, for possession /)f the estate, on the ground of mismanagement and 
waste, and on the same grounds applied for the appointment of a receiver under s. 608 of 
the Civil Procedure Code, that a receiver had been appointed on insufficient grounds. — 
Srimati Prosonomoyi Devi v, Beni Madhab Bai, I. L. B., 5 All. 556. [May 16, 1883.] 

In a suit brought in 1880 by the widow of a deceased partner, to wind up a partner- 
ship, the surviving partner was prohibited by the Court, at the instance of the plaintiff, 
from collecting debts due to the firm ; but leave was given to apply for the recovery of 
debts which might become barred by limitation. After decree, on the application of the 
plaintiff, a receiver was appointed under s. 503 of the Code of Civil Procedure to collect' 
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outstanding debts for the purpose of executing the decree. The receiver having sued in 
1888 to recover a debt which was due to the firm in 1879, the suit was dismissed (1) on 
the ground that the appointment of a receiver after decree was vim ; (2) becatse 
the debt was barred by limitation. Held (1) that the appointment of the receiver was 
valid ; (2) that under s. 15 of the Limitation Act the suit was not barred.— Shunmugam 
V. Moidin, I. L. R., 8 Mad. 229. [Dec. 9, 1884.] 

Although, having regard to the provisions of ss. 23 and 62 of Bengal Act VIII. of 
1868, 8. 503 of the Civil Procedure Code would not apply to a suit brought under Bengal 
Act VIII. of 1869 merely for arrears of rent, there is no provision in that Act which 
excludes the operation of s. 603 when a suit is brought for recovery of the tenure itself. 

When, therefore, a suit was brought under Bengal Act VIII. of 1869 for arrears of rent 
and for ejectment of the defendant, held that a receiver of the rents and profits of the 
tenure might properly be appointed under the provision of s, 503 of the Civil Procedure 
Code.— Kartic Nath Pandy v. Padmanund Singh, I. L. R., 11 Cal. 496. [Mar. 31, 1886.] 

In 1879 a zamind4r granted a lease of part of the zammd^ri for twenty years, re- 
serving a rent of 18,000 rupees per annum. In 1881, the zamindari having been attached 
by a creditor, the zamindar granted a new lease in perpetuity in lieu of the former lease, 
reserving a rent of Rs. 12,000 a year. A receiver of the zamindari, having subsequently 
been appointed with full powers under the provisions of s. 503 of the Code of Civil Pro- 
cedure, sued the lessee to recover rent at the rate reserved in the first lease from 1881. 

Held that the receiver was entitled to recover the rent claimed. The provisions of s. 508 
of the Code of Civil Procedure were intended to declare that the receiver, in respect of 
all property which was or could be attached, had the powers of the owner as they existed 
at the time the property was brought under the orders of the Court by attachment, pro- 
vided that'they have not ceased by operation of law. — Gop41as4mi v. Sankara, I. L. R., 8 
Mad. 418. [Mar. 31, 1885.] 

A ZAMINDARI was attached in execution of certain decrees against the zammdfir, and 
the plaintiff was appointed receiver with full powers, under s. 603 of the Code of Civil 
Procedure, to manage the zamindari. Before the appointment of the receiver, the 
zamindar had expended certain sums at the defendants’ request to repair a tank for the 
irrigation of lands held by them in common with him. This suit was brought to recover 
the sums so expended. It was objected that the receiver could not maintain the suit on 
the ground that the sum sued for was neither the subject of a suit against the zaminddr, 
nor property attached in execution of a decree against him. Held that the receiver 
could maintain the suit. It was also contended that the suit, whether viewed as one 
for contribution or upon a contract, was barred by limitation in respect of all payments 
made by the zamindar more than three years before the suit ; and, further, that the 
receiver could only sue the defendants severally for their proportionate shares of the sum 
claimed. Held that the suit being for work and labour done at their request was not 
barred by limitation, and that the defendants were jointly and severally liable for the 
sum sued for. — Sundaram v. Sankara, I. L. R., 9 Mad 334. [April 5, 1886.] 

D WAS appointed receiver in a partition-suit pending in the High Court by an order 
which, amongst other things, gave him power to let and set the immoveable property, 
or any pari thereof, as he should think fit, and to take and use all such lawful and 
equitable means and remedies for recovering, realising, and obtaining payment of the 
rents, issues, and profits of the said immoveable property, and of the outstanding debts 
and claims by action, suit, or otherwise, as should be expedient. D, without special leave 
of the Court, served a notice to quit on certain tenants of the estate, who claimed to 
hold a permanent lease, and afterwards instituted a suit to eject them, also without 
special leave of the Court. Held that the order appointing him did not give him power 
to serve such notice or to institute such suit without the special leave of the Court, and 
that as he was appointed under the provisions of s. 603 of the Code of Civil Procedure, 
and not vested with the general powers referred to in that section, but only with the 
power referred to in the order appointing him, and as a receiver is not otherwise author- 
ised to institute such suits without special leave of the Court, the suit must be dismissed, 

— Drobomoyi Gupta v. C. T. Davis, I. L. R., 14 Cal. 323, [Jan. 24, 1887.] 

504. Where the property is land paying revenue to Government, or Extending to 
When Collector may be ap- land of which the revenue has been assigned or ^ 

pointed Receiver. redeemed, and the Court considers that the inter- 

ests of those concerned will be promoted by the management of the Collector, 
the Court may appoint the Collector to be receiver of such property. 



Extending i 
Provincial S, 
C. Courta. 


Ditto. 


842 REFERENCE TO ARBITRA TION [Secs 505, 506?, 

No appeal lies from an order passed under s, 605 of tlio Civil Procedure Code by » 
Court subordinate to a District Court, submittinf:^ the name of a person sought to be ap- 
pointed a receiver, together with the grounds for the nomination, such l)eing only a pre- 
liminary order or expression of opinion, and not an order under s. 503, Nor does an ap- 
peal lie from the order of the District Court confirming such nomination, but the District 
Court ought, when the question is raised, to decide on the necessity for the a])pointment 
of a receiver, the words “ or pass such other order as it thinks fit” in s. 505 being sufti- 
oient to include that question, and not merely to decide the fitness or otherwise of the per- 
son nominated to the office of receiver. — Birajan Kooer v. Ram Churn ball Mahata, I. L, 
B., 7 Cal. 719. [July 20, 1881.] 

605. The powers conferred by this chapter shall he exercised only by 

Courts empowered under Oourts and District Courts ! Provided that} 

this chapter. whenever the Judge of a Court subordinate to a 

District Court considers it expedient that a Receiver should be appointed in 
any suit before him, he shall nominate such person as he considers fit for 
such appointment, and submit such personas name, with the grounds for 
the nomination, to the District Court, and the District Court shall author- 
ize such Judge to appoint the person so nominated, or pass such other order 
as it thinks fit. 

No appeal lies from an order passed under s. 505 of the Civil Procedure Code by a 
Court subordinate to a District Court, submitting the nnme of ji person sought to be ap- 
pointed a receiver, together with the grounds for the nomination, such being only a pre- 
liminary order or expression of opinion, and not an order under s. 503. Nor does an ap- 
peal lie from the order of the Distri(d Court confirming .such nomination, hut tlie District 
Court ought, when the question is raised, to decide on the necessity for the appointment 
of a receiver, the w'ords or pa^s such other order as it thinks fit” in s. 505 b(M'ng suffi- 
cient to include that question, and not merely to decide the fitness or otherwise of the 
person nominated to the office of receiver. — Birajan Kooer v. Ram Churn Lall Mahata, 
I. L. R., 7 Cal. 719. [July 20, 1881.] 

Although, having regard to the provisions of ss. 23 and 52 of Bengal Act VTTI. of 
1869, s. 503 of the Civil Procedure Code would not apply to a suit brought under Bengal 
Act VIII of 1869 merely for arrears of rent, there is no provision in that Act which 
excludes the operation of s. 503 when a suit is brought for rec.ovcry of the tenure itself. 
When, therefore, a suit was brought under Bengal Act VIIL of 1869 for arrears of rent 
and for ejectment of the defendant, that a receiver of the rents and profits of the 
tenure might oroperly he appointed under the provision of s. 503 of the Civil Procedure 
Code.— Kartic Nath Pandy v. Padmanund Singh, 1. L. R,, 11 Cal. 49G. [Mar. 31, 1885.] 


PART V. 

OF SPECIAL PROCEEDINGS. 

CHAPTER XXXVI. 

Reference to Arbitration. 

606. If all the parties to a soit desire that any matter in difference 
Parties to suit may apply between them in the suit he referred to arbitra- 
tor order of reference. tion, they may, at any time before judgment is 

pronounced, apply in person, or by their respective pleaders specially author- 
ized in writing in this behalf, to the Court for an order of reference. 

Every such application shall be iu writing, and shall state the particular- 
matter sought to be referred. 
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Application for reference to arbitration must be made to the Court in writing by 
parties in person or by pleaders specially authorized. — Eanee Roshun Jehan v. Syed Enayuf 
Hossein and others, W. R. Sp. 41. [Sep. 9, 1862.] 

A MERE agreement to refer to arbitration, if it contain no acknowledgment of the 
plaintiff’s right or possession, does not save limitation ; but the time during which the case 
was before the arbitrators, and the plaintiff was trying in another form to enforce the 
award, may be deducted from the period of limitation. — W. R. Sp. 283. (L. R. 65). 

[June 18, 1864.] 

A EEQULAE (and not a summary) appeal lies to set aside an award of arbitration 
passed under s. 313 of Act VIII. of 1859 (corresponding with s. 606, Act X. of 1877).— 
W. R, Sp. Mis. 83. [July 20, 1864.] And should be on the full stamp.— Wolee Alum 
V. Bibee Misrun, 12 W. R. 50. [June 15, 1869.] See Lalla Ishuree Pershad and others 
c, Hur Bhunjun Tewaree and others, 15 W. R., F. B., 9. [May 23, 1871.] 

A PLAINTIFF must show special authority to assent to an arbitration on behalf of an- 
other plaintiff. — Gour Chunder Puteetundo u. Joogul Chunder alias Shama Churn Ghose 
and others, 1 W. R. 80. [Sep. 7, 1864.] 

The Court cannot legally allow a case, as regards an absent plaintiff to be decided by 
reference to arbitration. — Gour Chunder Puteetundo v. Joogul Chunder alias Shama Churn 
Ghose and others, 1 W. R. 80. [Sep. 7, 1864.] 

A PARTY, by appearing before arbitrators appointed without his consent, and in spite 
of his repeated remonstrance, does not forfeit his right to question the validity of the 
award. — Sheonath alias Burray Kaka d. Ramnath alias Chotay Kaka, 5 W. R., P. C. 21. 
[Deo. 22, 18^5.] (P. C. 616). See also Rash Beharee Boy and others v. Doorgabur 

Roy and others, 14 W. R. 211. [Ang. 8, 1870.] 

Both the Code of Procedure and the Panjab Code require the consent of the parties 
to a reference to, and the appointment of, arbitrators. — Sheonath alias Burray Kaka v. 
Ramnath alias Chotay Kaka, 5 W. R., P. C. 21. [Dec. 22, 1865.] (P. C. B. 616). See 

also Rash Beharee Roy and others v, Doorgabur Roy and othars, 14 W. B. 211. [Aug 8 
1870.] ' 

Where all the parties did not agree to an arbitration, the award is legal against those 
who did. — Ram Soondur Mookerjee and others v. Ram Shurn Mookerjee and others 
6 W, R. 25, [June 18, 1866.] See also Rash Beharee Roy and others v. Doorgabur Boy 
and others, 14 W. R. 211. [Aug. 8, 1870.] And cannot be converted into a final decree 
under Act VIII. of 1859, though it is evidence against any party who agreed to the refer- 
ence. — Beejoy Chunder Bauerjee v. Bhyrub Chunder Banerjee, 15 W. R. 427. [April 
21, 1871.] 

When a case which has been referred in the Principal Sudder Ameen’s Court to ar- 
bitration is withdrawn by the Judge for trial in his own Court the Judge is not bound to 
refer it to arbitration. — Aboo Mahomed and others v. Kishen Mohun Surma and others 
6 W. R. 290. [Dec. 6, 1866,] 

Under this section all parties materially interested must concur in the reference to 
arbitration. — Bykuntnath Chatterjee a. Shaikh Nuzurooddeen, 10 W. B. 171. [Julv 16 
1868.] • 

It is very doubtful whether a Judge has power, under Act X. of 1869, to refer a case 
to arbitration. — Moonshee Gazee v. Hameed Buksh, 16 W. R. 160. [July 17, 1871.] 

Reference to arbitration cannot be made except on the recorded and expressed con- 
sent of both parties. — 2 Hay 583 (Marshall 617). The consent of the pleaders is not suffi- 
cient. — Moonshee Gazee v. Hameed Buksh, 16 W. B. 160. [July 17, 1871.] 

An Appellate Court is competent to refer cases to arbitration.— Russool Bibee v. Shaikh 
Jan Ali Chowdry, 17 W. R, 31. [Deo. 1, 1871.] But see Sreemutty Hachun Banoo 
and another v. Abdool Hakim and another, 19 W. B. 321. [Mar. 20, 1873.] Also Surjoo 
Pershad v, Kashee Rawut and another, 21 W. B. 121. [Dec. 22, 1873.] 

A reference to arbitration made under an order of Court cannot be revoked at the 
instance of a party. — Nil Monee Bose v. Mohima Chunder Dutt, 17 W. R. 616. [April 12 
1872.] 

No presumption can be raised against a party to a suit from his refusal to withdraw 
from the determination and submit to arbitration. — Mohabeer Singh and others e, Dhujioo 
Singh, 20 W. R. 172. [June 14, 1873.] 
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Ax Appellate Court has no power to refer a case to arbitration, even on consent of thi 
parties. — Juggeshur Dej v, Kiritartha Mojee Dossee, 21 W. R. 210. [Jan. 24, 1874J 
feut see Russool Bebee v. Shaikh Jan Ali Chowdry, 17 W. R. 81. [Deo* 1, 1871.] 

Nob can the first Court, by consent of parties, refer so much of the matter in dispute 
which it has already determined, and which is pending in appeal. — Gossain Dowlut Geer e, 
Bissessur Geer, 22 W. R. 207. [June 12, 1874.] 

An Appellate Court, in remanding a case, cannot direct the first Court to call upon 
the parties to agree to arbitration, or on their failing to do so, to appoint arbitrators.— 
Puna Bibee v. Khoda Buksh Beparee, 22 W. R. 396. [July 80, 1874. J 

Where an Appellate Court directed the first Court to call upon the parties to agree 
to arbitration, and the parties waived the irregularity, and consented to the matter being 
tried by arbitrators, held that they could not afterwards, on special appeal, object to the 
proceedings. — Puna Bibee «. Khoda Buksh Beparee, 22 W. R. 396. [July 30, 1874.] 

Where, after a reference of certain suits to arbitration, the parties withdrew the firdt 
submission, and agreed to submit the same suits with other matters to arbitration, and 
before the arbitrators so appointed had arrived at a final conclusion, the parties by eolehnct^ 
mah compromised the whole of the subjects of dispute, and an award was drawn up ac- 
cording to this compromise, a decree corresponding with the award was at first made only 
in those suits which had been originally referred, and afterwards on the application of 
some of the parties, the effect of a decree was given to the remainder of the award, held 
that this application to give effect to the unenforced portion of the award ought to have 
been dismissed, but that as the parties concerned did not take steps to set the lower Courts 
right in this matter {inter alia), the High Court could not interfere, and that the effect 
of the lower Court’s decision was to dispose of the award altogether, and not to divide it 
into two parts, of which one might form the foundation of a future judgment. — Nem 
Roy V. Bharut Boy and another, 22 W. R. 129. [May 26, 1876.] 

Under ss. 523 and 525 of the Civil Procedure Code (Act X. of 1877) parties to a suit 
as well as persons not engaged in litigation may agree to refer matters in dispute between 
them to private arbitration without the intervention of the Court, and may apply to have 
the agreement filed ; and the mere fact that a suit is pending with respect jto the matters 
in dispute is not of itself a sufficient reason to induce the Court to refuse to file the agree- 
ment. — Harivalabdas Kalliandas v. Utam Chand, Manek Chand, I. L. R., 4 Bom. 1, 
[Feb. 13, 1879.] 

Notwithstanding that Chap. XXXVII. of Act X. of 1877 (in reference to arbitra- 
tion) does not refer specially to suits brought under Act X. of 1859. Yet if both parties 
to a suit for a kahuliat brought under the latter Act agrees to refer the matters m dis- 
pute between them to certain arbitrators named by them, and file a joint petition in the 
Couft of the Deputy Collector, stating that they had so agreed, and praying that the case 
may be referred to such arbitrators, neither of them will be afterwards at liberty to ob- 
ject to a decree made, embodying the award of the arbitrators, on the ground that the 
reference to arbitration was irregular, and not warranted by any of the provisions of Act 
X. of 1877. When a ca.se has been so referred, the arbitrators arc at liberty to determine 
what appears to them to be a fair and equitable rate of rent, and notwithstanding the 
amount so found is less than that demanded by the plaintiff in his plaint, the Court out of 
which the referrence i.ssued is not at liberty on that ground to dismiss the suit, but is bound 
to order the defendent (with the alternative of eviction) to execute a kahuliat in favour 
of the plaintiff at the rate determined by the arbitrators to be fair and equitable. — Khemna 
Gowala v. Budoloo Khan, I. L. R., 6 Cal. 251. [July 8, 1880.] 

The Court has no power under the provisions of the Code of Civil Procedure to sanc- 
tion an order passed by tlie arbitrators to whom a matter has been referred, making the 
payment of their fees a condition precedent to their hearing the reference. — Roberts (H.) 
«. Steel (O.), 8 C. L. B. 439. [April 4,^1881.] 

Where the parties agreed to refer a suit to arbitration, but no provision was made 
that a decision by the majority of arbitrators should be binding, and two of five arbitrators 
withdraw, held a decision by the majority was invalid. — Gurup4thapp4 t). Narasingap- 
p6,, I. L. B., 7 Mad. 174. [Sep. 24, 1883.] 

An appeal was preferred against a decree of an Original Court dismissing a suit, and 
the Appellate Court sent the case back for the purpose of certain evidence being taken, 
and certified to it. Pending that being done the parties applied to the Appellate Court 
to refer the case to arbitration, and that Court referred that application to the Original 
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Court for disposal, although tho case was still pending on its own file for disposal . Sub* 
"Sequently another application was made to the Original Court to refer the case to arbit^ 
lion, and on the 10th May the record was sent to the arbitrator with directions to submit 
his award within seven days. On the 12th September, as the award had not been sent in/ 
the Original Court passed an order recalling the record, and subsequently the award of th« 
arbitrator, dated the 12th September, was filed. The Original Court thereupon forwarded 
the record to the Appellate Court for its decision. Objections were taken to the award, 
but overruled, and the Appellate Court passed an order directing the case to be sent baofc 
to the Original Court, with orders to pass a formal decree in accordance with the award of 
the arbitrator. Reid that a second appeal lay against the last*mentioned order, inasmuch 
as it amounted to a decree under the provisions of s. 2 of the Civil Procedure Code. R$ld 
also that tho award was bad in law, because the time within which it was directed to be 
made had never been enlarged, and tho Court’s order of the 12th September recalling the 
record could not be taken as an indication that the time was enlarged. Semble, an Ap^ 
pellate Court has the power to refer a case to arbitration at the instance of the parties 
under s. 582 of the Code of Civil Procedure, 1882. In re Sangaraliiigam Pillai (1. L, E., 
8 Mad. 78) cited; Jugessur Dey r. Kritartho Moyee Bossee (12 B. L. R. 266) cited and 
distinguished. — Bhugwan Bass Marwari r. Nund Lall Sein, I. L. E., 12 Cal. 173. [Aug, 
10, 1885.] 

On the 19fch June 1884, an application for an order of reference was made, under 
s. 506 of the Civil Procedure Code (Act XIV. of 1882) by both parties to a suit. It 
was signed by both defendants and by the plaintiff’s pleader. As the plaintiff’s pleader 
had not been “specially authorized in writing” to join in the application, the Court 
postponed making any order of the application till the 23rd idem. On that day the first 
defendant did not attend the Court, but the plaintiff’s pleader produced the requisite 
iuthority, and the Court made au order referring the suit to the decision of the arbitrator 
lominated in the application of the 19th. On the 27th June, the first defendant made an 
ipplication to the Court to revoke the authority of the arbitrator, and appoint a new arbi- 
trator in his place, on the ground that, after signing the application of the 19th, he had 
)ecome aware of certain circumstances connected with the arbitrator which showed that 
le Was not worthy of the confidence reposed in him. No final order was made upon this 
ipplication till after the submission of the award, when it was rejected, on the ground 
hat the charges of misconduct and partiality imputed to the arbitrator were not made 
ut. Reid, first, that the first defendant not having objected to the appointment of th« 
rbitrator on or before the 23rd June 1884, when the order of reference was made, must 
•e taken to have tacitl}'^ acquiesced in the course adopted by the Court, and that such ac- 
uiescence amounted to a fresh submission. The objections raised by the first defendant 
ould only be considered after the submission of the award, and then only to the extent 
ermitted by s, 521 of the Code of Civil Procedure (Act XIV. of 1882). When once a 
latter is referred to arbitration, it is not competent to the Court, under the second paragraph 
f 8. 608 of the Code of Civil Procedure (Act XIV. of 1882), to “ deal with the matte? in 
iffereuce between the parties, except as provided in Chapter XXXVII. of the Code, 
'here is no section of that chapter which authorizes the Court to revoke the authority 
inferred on an arbitrator, and to appoint a new one, except in cases falling strictly within 
tie purview of s. 510 of the ('ode, where “ the scope and object of the reference cannot be 
icecuted.” It is only in those cases, apparently, that tho authority conferred on arbitra-f 
)rs can be revoked “ for good cause,” the cause being such as is contemplated in that 
sctiori, as where “ an arbitrator refuses, or neglects, or becomes incapable to act, or leaves 
ritish India under circumstances showing that he will probably not return to India at 
1 early date.” The enactment of the second paragraph of s. 608 of the Code of 1882, 
hich does not occur in the corresponding section (315) of Act VIII. of 1859, has the effect 
' rigidly restricting the Courts to the exact procedure laid down when dealing with casei 
which the appointment of a new arbitrator becomes necessary. — Halimbhii Karimbhif 
Shankar Sai, I. L. E., 10 Bom. 381. [Bee. 12, 1885.] 

R M, PA.RTV to a suit, having authorized his agent to conduct the suit, the agent 
nsented to tho case being referred to arbitration by the Court. The arbitration was 
rried on to the knowledge and with the assent of R M. On an application by R M, 
ider s. 622 of the Code of Civil Procedure, to set aside the award made by the arbitra* 
rs on the ground (1) that his pleader had not been authorized in writing, as required by 
606 of the Code, to apply for arbitration, and (2) that he himself had not consented to 
e reference, held that, under the circumstances, R M was not entitled to relief.— 
aniraman o. Chathan, I. L. R., 9 Mad. 451. [July 12, 1886.] 


Nomination of arbitrator. 


607. The arbitrator shall be nominated by Extending 
the parties in such manner as may be agreed upon 
betweeu them. 


P. 44. 
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If the parties cannot agree with respect to such nomination, or if the 
When Court to nominate person whom they nominate refuses to accept the 
♦rbitratoi . arbitration, and the parties desire that the nomi- 

j^ation shall be made by the Court, the Court shall nominate the arbitrator. 


Before a J udge refers a case to arbitration, ho should ascertain whether the parties 
nominated are willing to act : and till he has done so, any nomination of an arbitrator by 
him, without the approbation or consent of the parties, is illegal. But when a case has 
been referred to arbitration, after the preliminary steps have been properly taken, the 
Judge has the sole power of appointing fresh arbitrators in the room of such as refuse to 
aot.—W. R. Sp, 838. [July 9, 1864.j [L. ll. 113.] 

’Where b(ith parties could not agree in nominating an arbitrator, and tbe Judge 
oominatod one under the section, it must be inferred that be did so at their desire. — Suroop 
Ram Deb r. Gobind Bam Deb, 7 W. 11, JS. [Jan. 4. 1867.] 

S. 622 -of the Code of ('i\il PiH)codurc, 1877, which provides that no appeal shall lie 
from- a dwree nj»on an award, except in so far as the decree is in excess of, or not in accord- 
ance with, the award, assumes that the award has been regularly and properly passed by 
arbitrators duly appointed. U’hore two of five arbit^•:^tors nominated by the parlies to a 
suit, and appuiuted b^' the Court, had imt consented before, and, after appointment, 
clinod to act, and the Court appointed two arbitrators in tlieir place against the consent o’ 
one of the parties to the suit, that, uivler the circumstances, the appointment of the 
new' arbitrators was not warranted by the provissions of s. 510 -of tiie Code of Civil Pro- 
cedure, and tbe order of reference to such arbitrators, the award made by them, and the 
decree pn.ssed upon the awaid, were illegal also that the High Court could set aside 

the decree under the powers given bv s. Glt2 of 1 he Code of Civil Procedure. — Pugardin 
Moidin, I. L. B., 6 Mad, 4J4. [April 13, 1882.] 
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£08. The Court shall, by order, refer to the arbitrator the matter in 

^ , diflerence w'hirh he is required to determine, an<i 

r ero re orence. Ume as it thinks reasonable for the 

delivery of the award, and specify such time in the cider. 

When once a matter is referred to arbitration, the Court shall not deal 
with it in thfC same suit, except as hereinafter provided. 


'W’here the reference fixes no time for the award t© be made, oitber party may hasten 
the proceedings by giving notice to the arbitrators t hat the award must be made, and an 
umpire appointed, within ii reasoniiblc time^ but whcji Uie time elapsing after the notice 
has been actively employed by the arbitrators, and the delay has been owing to necessity 
which they could not control, the parties cannot recede from their submissiOB by reason 
of the notice.— Pestonjee Nusserw.iujee r. D. Manockjee and C-o., 10 W. ft. 61 (P. C.). 
[July 17, 1868.] 

Where a reforonce to arbitration fixes no time for the nrbilint-ors to make the award, 
the award itsdf falls to the ground.— Gunga GuUiud Nuek and others e. Kalee Prosunno 
Ilaek and others, 10 W. ft. 206. [July 2.1, Ckil- 


An award cannot be set aside by tbe Court en the mere BariAi.se that the arbitrator 
has been partial. After the parties to a suit have agreed to refer to arbitration, and the 
order ef reforeuce has been made by the Court under s. 508 of the Civil Procedure Code, 
neither of them can arbitrarily and on no sufTiciont ground withdraw from the agreement, 
Pestomjee M ussurwanjee 0 . Manockjee 4 Co. (12 M'X). 1. A. 180) followed. — Naiosukh 
Bai V. Umadai, I. L. ft., 7 All. 273. [Deo. 22, 1884.] 

On tdie 19th June 1884, an application for an order of reference was made, under 
e. 506 of Uie Civil Procedure Code (Act XIV. of 1882), by both parlies to a suit. It W'as signed 
by both defendants ajid by the plaintiff’s ]dcador. As the plaintiff’s pleader had not been 
“ specially authorized in w'riting ” to join in the a])plicalion, the Court postponed making 
any order of the applicalion till the 23rd idem. On that day the first defendant did not 
attend tbe (^)urt, but the plaintill’s pleader produced the requisite authority, and tho 
Court made an order referring the suit to the deebion of tlic iirbitrator nominated in the 
application of the On the 27th June, the first defendant made an application to the 

Court to revoke the authority of the arbitrator, and ap]>oinl a new arbitrator in his place, 
on the ground tliat, after signing the application of tlie 19th, he had become aware of 
certain circmiistanves connected with the arbitrator which showed that he was not worthy 
of the confidence reposed in him. No fiual .order was made U 2 )on this application till after 
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the Bubmission of the award, when it was rejected, on the ground that the charges of mis- 
oonduct and partiality imputed to the arbitrator were not made out. Reid, first, tha ) the 
first defendant not having objected to the appointment of the arbitrator on or before the 
23rd Juno 18B1, when the order of reference was madie, must be taken to have tacitly ac> 
quiesced in the course adoiited by the Court, aj>d that such acquiescence amounted to a 
fresh submission. The objections raised by the first defendant could only be considered 
after the submiRsion of the award, and then only to the extent permitted by s. 621 of the 
Code of Civil Procedure (Act XIV. of 1882). When once a matter is referred toarbitratiotty 
it is not competent to the Court, under the second paragraph of s. 508 of the Code of 
Civil Procedure (Act XIV. of 1882), to “ deal with the matter in difference between the 
parties, except as provided in Chapter XXXVII. of the Code. There is no section of that 
chapter which authorizes the Court to revoke the authority conferred on an arbitrator, and 
to appoint a new one, except in mses fulling strictly within the purview of s. 510 ot the 
Code, where “ the scope and object of the reference cannot be executed.”^ It is only iix 
those cases, apparently, that the authority conferred on arbitrators can be revoked “ for 
good cause,” the cause being such as is contemplated in that section, as vrliere “ an ar- 
bitrator refuses, or neglects, or becomes incapable to act, or leaves British Iixlia under 
circumstances showing that ho will probably not return to India at an early dale/^ The 
enactment of the second paragraph of a. 608 of the Code of 1882, which does not occur iix 
the corresponding section (315) of Act Vlil. of 1859, has the effect of rigidly restricting 
the Courts to the exact procedure laid down when dealing with cases in which the appoint- 
ment of a new arbitrator becomes necessary. — Halimbhai Karimbhai v. Shankar Sai, I. Lu 
K., 10 Bom. 881. [Dec. 12, 1885.] 

In an agreement to refer certain matters to arbitration, which was filed in Court 
under s. 523 of the Civil Procedure Code, and on which an order of reference was made by 
the Court, no provision W'as made for difference of opiinon between the arbitrators, by ap- 
pointing an umpire or otherwise. The arbitrators being unable to agree upon the matters' 
referred, the Court, on the application of one of them, appointed an umpire, and directed 
that the award should be submitted on a particular date. An award was made by the 
umpire and one arbitrator, without the concurrence of the other arbitrator, and submit- 
ted to the Court, \vhich passed a decree in accordance with its terms. On appeal by the 
defendant in the case, the District Judge reversed the decree. Held that an appeal 
would lie to the Judge from the decree of the first Court, where there had been no legal 
award such as the law contemplated. Lachman Dass v. Brijpal (I. L. H., G All. 174) re- 
ferred to. Held that in the present case there had been no legal award such as the law 
contemplated, inasmuch as the agreement to refer gave the Court no power to appoint uu 
uiujjire, and required that the award should be made by the arbitnitors named by the 
parties. Reid that s. 509 and other sections pre<;ediug s. 523 of the Civil Procedure Code, 
relating to the power of the Court to provide for difference of opinion among the arbitra- 
tors, were only made applicable to cases coming under s. 523, so far as their provisions 
w'ere coiisigJtent with the agreement filed under tliat .section. Held also that the defend- 
ant was not precluded from ajjpealing to the Judge from the first Courtis decree because 
he had not applied to set aside the award within the ten duys allowed by art. 158, .sch. ii, 
of the Limitation Act, inasmuch as that article applied to applications referred to in 
8 522 of the Civil Procedure Code, i. applications to set aside an award on any of the 
grounds mentioned in s, 521, and the defendant did not contest the award on any of those^ 
ground.s.— Aiuhammad Abid o. Aluhammad Asghar, I. L. K., 8 All. 64. [Dec. 14, 1885.] 

An order of reference to arbitration was made on 21st January. Six weekvs’' time ^ 
was allowed for the return of tlie award. No application was made for extension of time. 
The award having been returned on 8th Alaj, the Court refused to give judgment iri 
accordance with it under s. 522 of the Code of Civil Procedure on the ground that it was- 
not valid. The plaintiffs now petitioned the High Court under s. 622 of the Code of CiviV 
Procedure. Meld that the award was invalid, and the Court had not failed to exercise 
jurisdiction within the meaning of s. 622 of the Code of Civil Procedure. — 8imson v» 
Veukatagopalara, I. L. B., 9 Mad. 475. [April 12, 1886.] 

The law contained in ss 508 and 514 of the Civil Procedure Code requires that 
there shall bo an express order of the Court fixing the time for delivery of the award or 
for extending or enlarging such time ; and the mere fact that the Court has passed a., 
decree in accordance with the award cannot be taken us affording a presumption tiiat atir 
extension of time was given. An award which is invalid under s. 621 of tiie Civil Proce- 
dure Code, because not made within the period allowed by the Court, is not an award 
upon which the Court can imike a decree, and a decree passed in accordance with such 
an award is not a decree in accordance with an award from which no appeallies with refefr- 
©nce to the ruling of the Pull Bench in Lachmau Das o. Brijpal (I. L. R., 6 All. 
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Where objection to the ralidity of the sward on the ground that it was made beyond the 
time allowed was not taken by the defendant in the first Court, held that he was not 
thereby estopped from raising the objection for the first time in appeal, inasmuch as it 
was not shown that in the first Court he was aware of the defect, or had done anything 
to imply consent to extension of the time.-'Chuha Mai v, Hari Earn, 1. L. E., 8 All. 54B. 
JJuly 9, 1886.] 

When reference i» to two 609. If the reference be to two or more arbi- 
or more, order to provide for trators, provision shall be made in the order for 
^fference of opinion. difference of opinion among the arbitrators, 

(а) by the appointment of an umpire, or 

(б) by declaring that the decision shall be with the majority, if the 
major part of the arbitrators agree, or 

(c) by empowering the arbitrators to appoint an umpire, or 

(d) otherwise, as may be agreed between the parties ; or, if they cannot 
agree, as the Court determines. 

If an umpire is appointed, the Court shall fix such time as it thinka 
reasonable for the delivery of his award in case ho is required to act. 

Paetial disagreement of two arbitrators does not nullify their award as a whole. — 
Bheik Ponaoollah and others e. Sheikh Tumeezooddoen and others, 2 W. E. 32. [Jan. 10, 
1865.] 

An osoee of reference to arbitration should, as required by this section, provide for 
difference of opinion among the arbitrators and for decision by a majority.— Putteh Singh 
and others e. Gango, 4 W. E. 4. [Aug. 25, 1865.] See also Haradhun Putt v. Eadha- 
Uath Shaha and others, 10 W. R. 898 [Nov. 23, 1868] ; Nem Roy v. Bharut Roy and 
another, 22 W, R. 129 [May 26, 1874]. 

Whebe parties do not agree to be bound by the act of the majority, the award must 
he unanimous.— Baboo Surubjeet Naraiu Singh v. Baboo Gouree Pershad Narain Singh 
and another, 7 W. R. 269 [Mar. 14, 1867] ; Jungleo Ram v. Ram Meet Sahoy, 19 W. R, 
47 [Jan. 3, 1873] ; Nem Roy v, Bharut Roy and another, 22 W. R. 129 [May 26, 
1874]. 

A CASE cannot, in special appeal, be sent back to the arbitrators with a provision for 
difference of opinion, where the arbitrators having given in different awards, the case wa» 
tried anew by the first Court, whose decision has been affirmed by the lower Appellate 
Court. — Thaioor Pass Chuckerbutty v. Ram Jeobun Chuckerbutty, 14 W. R. 150. [July 
19, 1870.] 

When a case is referred to the award of three arbitrators, an award signed by two it 
null and void, and ought not to be read as evidence in the case.— Sev. 479. See also Rash 
Beharee Roy and others v. Poorgabur Roy and others, 14 W. K. 211 [Aug. 8, 1870 ] ; 
Nem Roy v. Bharut Roy and another, 22 W. R. 129 [May 26, 1874]. 

The mere absence of a clause in the order of reference to arbitration, providing for a 
difference of opinion between the arbitrators, cannot vitiate the award where there is no 
such difference of opinion.— Gour Chunder Bhuttacharjee r. Sodoy Chunder Nundee and 
others, 17 W. R. 30. [Pec. 1, 1871.] 

What a party must do who contests the validity of an award on the ground that it 
was not completed within the time fixed by the Court.— Russool Bibee v. Shaik Jan Ali 
Chowdhry, 17 W. R. 31. [Pec. 1, 1871,] But see Sreemulty Hachun Banco and another 
Abdool Hakim and another, 19 W. R. 321. [Mar. 20, 1873.] 

In an agreement to refer certain matters to arbitration, which was filed in Court 
under s. 523 of the Civil Procedure Code, and on which an order of reference was made by 
the Court, no provision was made for difference of opinion between the arbitrators, by ap- 
pointing an umpire or otherwise. ^The arbitrators being unable to agree upon the matters 
referred, the Court, on the application of one of them, appointed an umpire, and directed 
that the award should be submitted on a particular date. An award was made by the 
umpire and one arbitrator without the concurrence of the other arbitrator, and submit- 
ted to the Court, which passed a decree in accordance with its terms. On appeal by the 
defendant in the case, the Pistrict Judge reversed the decree. Jffeld that an appeal would 
lie to the Judge from the deoree of the first Court, where there had been no legal award 
mich If the law contemplaUd, Lachman Pas v. Brijpal (1. L. R., 6 All. 174) referrU 
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to. Seld that in the present case there had been no legal award such as the law contem- 
plated, inasmuch as the agreement to refer gave the Court no power to appoint an umpire, 
and required that the award should be made by the arbitrators named bj the parties. Held 
that 8. 609 and the other sections preceding s. 523 of the Civil Procedure Code, relating 
to the power of the Court to provide for difference of opinion among the arbitrators, were 
only made applicable to cases coming under s. 523, so far as their provisions were consist- 
ent with the agreement filed under that section. Held also that the defendant was not 
precluded from appealing to the J udge from the first CourPs decree because he had not 
applied to set aside the award within the ten days allowed by art. 158, sch. 2 of the Limi- 
tation Act, inasmuch as that article applied to applications referred to in s. 622 of the Civil 
Procedure Code, i. e., applications to sot aside an award on any of the grounds mentioned 
in 8. 621, and the defendant did not contest the award on any of those grounds. — Muham- 
mad Abid V. Muhammad Asghar, 1. L. R., 8 All. 64. [Dec. 14, 1885.] 

610 . If the arbitrator, or, where there are more arbitrators than one, Extending to 
Death, incapacity, &c., of any of the arbitrators, or the umpire, dies, or re- ® 

arbitrators or umpire. fuses, or neglects, or becomes incapable to act, or 

leaves British India under circumstances showing that he will probably not 
return at an early date, the Court may, in its discretion, either appoint a newr 
arbitrator or umpire in the place of the person so dying, or refusing, or neg- 
lecting, or becoming incapable to act, or leaving British India, or make an 
order superseding the arbitration, and in such case shall proceed with the 
suit. 

An arbitrator has full powers to retract his resignation of office before it is accept- 
ed. Maharajah Joy Mungul Singh v. Mohun Ram Marwaree, 15 W. R. 37. [Jan. 18, 

1871.] Held by the Privy Council that an arbitrator who first tendered and then with- 
drew his resignation did not formally divest himself of his character of arbitrator, and was 
thereof not functus officio when he signed the award. — Maharajah Joymuugul Singh 
Bahadoor t>. Mohun Ram Marwaree, 23 W. R. 429 (P. 0.). [Mar. 11, 1875.] 

Whesb an arbitration failed, and the record came back to the Court, the Court was 
held to have no power to dismiss the suit without giving notice to the parties or fixing, a 
date for the hearing of the suit. — Sookram Doss Mohunt and others v, Nund Kishore Doss 
Mohuut and others, 22 W. R. 21. [Mar. 16, 1874.] 

S. 522 of the Code of Civil Procedure, 1877, which provides that no appeal shall lie 
from a decree upon an award, except in so far as the decree is in excess of, or not in accord- 
ance with, the award, assumes that the award has been regularly and properly passed 
by arbitrators duly appointed. Where two or five arbitrators nominated by the parties 
to a suit, and appointed by the Court, had not consented before, and, after appointment, 
declined to act, and the Court appointed two arbitrators in their place against the con- 
sent of one of the parties to the suit, held that, under the circumstances, the appointment 
of the new arbitrators was not warranted by the provisions of s. 510 of the Code of Civil 
Procedure, and that the order of reference to such arbitrators, the award made by them, and 
the decree passed upon the award, were illegal. Held also that the High Court could set 
wide the decree under the powers given by s. 622 of the Code of Civil Procedure. — 

Pugardin Ravutau v. Moidinsa Ravutan, I. L. R., 6 Mad. 414. [April 13, 1882.] 

It is an essential principle of the law of arbitration that the adjudication of disputes 
by arbitration should be the result of the free consent of the arbitrators to act ; and the 
finality of the award is based entirely upon the principle that the arbitrators are judges 
chosen by the parties themselves, and that such judges are williug to settle the disputes 
referred to them. Where certain matters were referred to arbitrators who refused to act, 
and the Court of first instance passed an order directing them to proceed and to make an 
award, and they, on the passing of such order, made an award, held that all proceedings 
taken by the arbitrators in obedience to the order of the Court directing them to arbitrate 
against their will were null and void.-Shiboharan t?. Ratiram, I. L. R., 7 AU. 20. I July 
17, 1884.] * 

A CouET of first instance to which issues have been remitted under s. 666 of the 
pvil Procedure Code bj the Appellate Court has only jurisdiction to try the issues remit- 
ted, and is functus officio in other respects, and caunot make a reference of the ease to 
arbitration, which is only within the jurisdiction of the Appellate Court. Gossain Dowlut 
Geer V. Bissessur Geer (22 W. R. 207) referred to. When a ease has been referred to ar- 
bitration, the presence of all the arbitrators at all meetings, and, above all, at the last 
Bieeting when the final act of arbitration is done, is essential to the validity of the award. 
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Where a case was referred by a Court to the arbitration of three persons, and the partiei 
to the reference agreed to be bound as to the matters in dispute by the decision of a ma- 
jority of the arbitrators, and one of the arbitrators subseqaeutly refused to act, and with- 
drew from the arbitration, held tliat the Court could not pass a de(;rec on the award of 
the remaining arbitrators, and could onl}^, under s. 510 of the Civil Procedure Code, ap- 
jioint a new arbitrator, or supersede the arbitration, and proceed wdth the suit. "Kazee 
•S} ud Nasir Ali u. Musaraiual Tinoo Dossia (6 W. R. 95) and Rohilkhuad and Kuniaun 
Rank tJ. Row (I. L. R., 0 All. 408) referred to.— Nand Ram i\ Fakir Chaud, 1. L. R., 7 
All. 523. [Jan, 14, 1885.] 


On the 19th June 1884, an application for an order of reference was made, under 
&. 506 of the Civil Procedure Code (Act XIV, of 1882) by both parties to a suit. It was si^Mied. 
by both defendants and by tiie plaintiff's pleader. As the plaintill’s pleader had not boeuj 
“specially authorized in writing” to join in the application, the Court po'^tponed making 
any order of the application till the ‘i3rd idem. On that day the first defendant did not 
attend the Court, but the plaintiff’s pleader produced the requisite authority, and tlio 
Court made an order referring the suit to the decision of the arbitrator nominated in tlie 
application of the 19th. On the 27th June, the first defendant made an application to tho- 
Court to revoke the authority of the arbitrator, and appoint a new arbitrator in. his place, 
on the ground that, after signing the application of the 19th, he had become . w ire o£ 
certain circumstances connected with the arbitrator which showed that he was uol worthy 
of the confidence reposed in him. No final order was made upon this applicantion till after 
the submission of the award, when it was rejected, on the ground that tiie charge'^ of luis- 
(•.onduct and partiality imputed to the arbitrator were not made out. MelkL first, that the- 
fiist defendant not having objected to the ai»pointinent of tlie arbitrator on or before the 
23rd June 188 1, when the order of reference was made, must be taken to have tacitly ac- 
quiesced in the course adopted by the Court, and that such acquiescence amounted to a 
flesh submission. The objections raised by the first defcmlant could only be considered 
!\fter the submission of the award, and then only to the o.xtent permitted by s. 521 of the 
Code of Civil Procedure (Act XIV. of KS82). When once n niatfer is referred loai bitralion-, 
iris not competent to tlie Court, inulor the second paragnijdi of .'A)8 of the Code of 
Civil Procedure (Act XIV. of JS82), to “deal with the matter in difi'erenee between the 
jurties, except as provided in Chapter X.XXVII. of the ('ode. There is no section of that 
chapter which authorizes the Court to revoke the authority couferred ou an 'arbitrator, aud- 
io appoint a new one, e.xcept in cases falling strictly within tlie purview of s. 510 of the- 
Code, where “ the scope and object of the leference cannot be e.xeciiled.” It only in- 
lliose cases, ajiparently, that the authority conferred on arbitrators can be revoked ” fur 
imod ccuse,” the cau.se being such as is contemplated in that .section, as where “an ar- 

b. trator refu.ses, or neglects, or becomes incapable to act, or leaves Untisli India under 

c. icumstances showing that he will probabI\ not retuaii- to India at an earl> date.” Tho 
enactment of the second paragraph of s. 508 of the Code of 18vS2, whiidi does not occur iih 
the corresponding section (315) of A(;t VITI of 1859, has the effect of rigidly restricting 
tne Courts to the exact procedure laid down when dealing with cases in wliicli tlie appoint- 
iiiont of a new arbitrator becomes necessary. — Halimbhai Kaidmbhai e. !81ia«ikar 8ai, I. L. 
j:., 10 Bom. 381. [Dec. 12, 1885.] 


Extending to 
Provincial 8. 
C. Coiiri<. 


511 . Where the arbitrators are empowered by the order of reference- 
Appointment of umpire by to appoint an urapiie, and fail to do so, any of tlie 

parties may serve the arliitrators with a writteii 
notice to appoint an umpire, and if, within seven days after such notice has. 
been served, or such further time as the Court may in each ca.se allow, no 
umpire bo appointed, the Court, upon the ap[)licatic>n of the party who has 
served such notice as aforesaid, may appoint an umpire. 


The appointment of an umpire under this section is rerxinrcd, v/here there are two 
or more arbitrators, to provide for any difference of opinion ainongsl. them ; but not where, 
uith the consent of the Court, only uno arbitrator has been appw4nted. Mahubur Mi.sser 
and others v. Juggur Xatli Misser amkothers, 25 W. R, 11. [Dec. 6, 1875.] 

In an agreement to refer certain matters to arbitration, wlmdi wu^ hied in (.’ourt 
under s. 523 of the Civil Procedure (mde, and ou which an order of reforewee wa.** made by 
Ine Court, no provision wa.s made for ditt'orenoe of opinion between the 'aibiliatov.s, by ap- 
}>uiutiug an umpire or otherwi.‘«e. The arbitrators being nmible to agree upon the mutters 
i-eCerred, the Court, on the application of one of them, aj»pointed an umpire, and directed 
that the award should be submitted on a particular date. An award was made by the- 
umpire and one uibitrator without Iho tuncurreucc of the other arbitrator, and submitted 
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to the Court, which passed a decree in accordance with its terms. On appeal by the de- 
fendant in the oa/»e, the District Judge reversed the decree. Meld that an appeal would 
lie to the Judge from the decree of the first Court, where there had beeu no legal award 
«uoh as the law contemplated. Lachman Das t\ Hrijpal (I* L. R., 6 All. 174) referred to. 
Seld that in the present case there had been no legal award such as the law contem- 
plated, inasmuch as the agreement to refer gave the Court no power to appoint an umpire, 
•and required that the award should be made by the arbitrators named by the parties. Eeld 
:that 8. 609 and the other sections preceding s. 523 of the Civil Procedure Code, relating 
do the power of the Court to provide for difference of opinion among the arbitrators, were 
only made applicable to cases coming under s. 523, so far as their provisions were consist - 
^ent with the agreement filed under that section. Held also that the defendant was not 
.precluded from appealing to the Judge from the first Court’s decree because be had not 
applied to set aside the award within the ten days allowed by art. 158, sch. ii. of tlic 
Jjimitatiou Act, inasmuch as that article applied to applications referred to in s. 622 of 
»the Civil -Procedure Code, i, <?., applications to set aside an award on any of the grouniN 
^mentioned in s. 521, and the defendant did not contest the award on any of those grounfK. 
— Muhammad Abid v. Muhammad Asghar, I. L. R., 8 All. 64. [Dec. 14, 1885.] 


812. Every -arbibra tor or umpire appointed under section 509, sectioT^ Extending to 


Powers of arbitrator or 510, Or section 511, shall have the like powers n.s 
mmpire appointed under sec- if bis name had been inserted in the order of ru- 
/tions 509, 610, 511. ference, 

613. The Court shall issue the same processes to the parties and witnesses 
t, - . whom the arbitrators or umpire desire or desire s 

to examine, as the Court may issue m suits tried 
before it. 


Piovinoial S. 
U. Courts. 


Ditto. 


Persons not attending in accordance with such process, or making any 
Punishment for default, Other default, or refusing to give their evidence, or 

guilty of any contempt to the arbitrator or umpiie 
■during the investigation of the matters referred, shall be subject to the liki^ 
■disadvantages, penalties, and punishments, by order of the Court, on the 
representation of the arbitrator or umpire, as they would incur for the like 
offences in suits tried before the Court 


514. If, from the want of the necessary evidence or information, or from 
Extension of time for any other cause, the arbitrators cannot completr 
making award. award within the period specified in the order, 

•the Court may, if it thinks tit, either grant a further time, and from time 
to time enlarge the period for the delivery of the award, or make an order 
Suporsession of arbitra- superseding the arbitration, and in such case shall 

proceed with the suit. 

this section the time for delivery of an award may be extended at the discretion 
of the Court without the consent of the parties.— Auund Mohuti Paul Chowdhiy v. Ram 
Kishen Paul Ohowdhry aud others, 2 W. R. 297. [April 28, 1866.] 

Applications for the exteusion of the period for the submission of an award and 
orders thereon should be made in writing and recorded. When a party has been pre- 
judiced by having the time allowed for taking objections to an award curtailed by the CourU 
no appeal lies, but a review should be granted by the Court of first instance. — Monjt 
Premji Set v, xVIaliyakel Koyiissan Koya Haji, I. L. R., 3 Mad. 59. [Jan. 27, 1880.] 

An appeal was preferred against a decree of an Original Court dismissing a suit, and 
the Appellate Court sent the case back for the purpose of certain evidence being taken, 
and certified to it. Pending that being done, the parties applied to the Appellate Court 
to refer the case to arbitration, and that Court referred that application to the Original 
Court for disposal, although the case was still pending on its own file for disposal. Sul - 
sequently another application was made to the Original Court to refer the case to arbitra- 
tion, and on the 10th May the record was sent to the arbitrator with directions to submit 
hiis award within seven days. On the 12th September, as the award had not been sent iu, 
the Original Court passed an order, recalling the record, and subsequently the award of 
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the arbitrator, dated the 12th September, was filed. The Original Court thereupon for» 
warded the record to the Appellate Court for its decision. Objections were taken to the 
award, but overruled, and the Appellate Court passed an order directing the case to be 
sent ba<jk to the Original Court, with orders to pass a formal decree in accordance with 
the award of the arbitrator. Held that a second appeal lay against the last-mentioned 
order, inasmuch as it amounted to a decree under the provisions of s. 2 of the Civil Pro* 
cedure Code. Held also that the award was bad in law, because the time within which 
it was directed to be made had never been enlarged, and the Courtis order of the 12th 
September recalling the record could not be taken as an indication that the time was 
enlarged. Semble, an Appellate Court has the power to refer a case to arbitration at the 
instance of the parties under s. 582 of the Code of Civil Procedure, 1882. In re San* 
garaliugam Pillai (L L. H., 3 Mad. 78) cited ; J ugessur Dey v. Kritartho Moyee Dossee, 
(12 B. L, R. 266) cited and distinguished.— Bhugwan Dass Marwari v, Nund Lall Seiu, 
I. L. R., 12 Cal. 173. [Aug. 10, 1885.] 

The law contained in ss. 508 and 514 of the Civil Procedure Code requires that 
there shall be an express order of the Court fixing the time for delivery of the award, or 
for extending or enlarging such time ; and the mere fact that the Court has passed a 
decree in accordance with the award cannot be taken as affording a presumption that an 
extension of time was given. An award which is in valid under s. 521 of the Civil Pro- 
cedure Code, because not made within the period allowed by the Court, is not an award 
upon which the Court can make a decree, and a decree pa.ssed in accordance with such an 
award is not a decree in accorda?ice with an award from which no appeal lies with refer- 
ence to the ruling of the Full Bench in Luchrnan Das v. Brijpal (I. L. R., 6 All. 174). 
Where objection to the validity of the award on the ground that it was made beyond the 
time allowed was not taken by the defendant in the first Court, keld that he was not thereby 
estopped from raising the objection for the first time in appeal, inasmuch as it was not 
shown that in the first Court he was aware of the defect, or had done anything to imply 
con-^ent to extension of the time.— Chuha Mai «. Hari Ram, I. L. R., 8 All. 548. [Julv 9, 
1886. J 

When umpire may arbi- 51B. When an umpire has been appointed, he 
trate in lieu of arbitrators, niay enter on the reference in the place of the 

arbitrators. 

{a) if they have allowed the appointed time to expire without making 
an award, or 

(6) when they have delivered to the Court or to the umpire a notice in 
writing, stating that they cannot agree. 

As IN the case of an abritrator so in the case of an umpire a Court has power to extend 
the period within which Uie award is to be submitted. Where the parties prayed the Court 
to appoint tw'o arbitrators and an umpire and to refer the case to them for decision, and 
undertook to abide by such decision as might be passed by them unanimously^ or by the 
majority of them, held that an aw'ard by the umpire alone, the arbitrators being unable to 
decide, was valid. Held also that the plaintiff, having appeared before the umpire, and 
taken no objection to the procedure of the umpire from March to August, was estopped 
from raising the objection, that an award of the umpire alone was invalid. The Court can 
extend the time allowed to an umpire under s. 509 of the Code.— Kupu Edu v. Veukata- 
rfiraayyar, I. L. R,, 4 Mad. 311. [Oct 31, 1881,] 

616. When an award in a suit has been made, the persons who made 
Award to be signed and shall sign it, and cause it to he filed in Court, 
filed. together with any depositions and documents which 

have been taken and proved before them ; and notice of the filing shall be 
given to the parties, 

* 

A Cmii Court’s judgment cannot affect the rights of partiesas declared in an award. — 
Anund Mohun Paul Chowdhry v. Ram Kishen Paul Cowdhry and others, 2. W, R. 297. 
[April 28, 1865.] 

A Court cannot reserve permission to a plaintiff to bring a fresh suit for the matter 
of an arbitration-award, except under s. 97, Act VlII., 1859 (corresponding w'ith ss. 878 
and 614, Act XIV., 1882). — Anund Mohun Paul Chowdhry v. Ram Kishen Paul Chow- 
dhry and others, 2 W. R, 297. [April 28, 1866.] 
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Abbitbatobs should give separate awards in a case referred to them by the J udge, 

and on other matters referred to them by the parties, instead of bringiii>( them all up and 
giving a general award. —Roghoo Nundua Lall Sahoo v. Bunwaree Lali Sahoo, 3 W, R., 
Mis., 27» [Aug. 7, 1865.] 

A Civil Court acts illegally in deciding a case on itn merits after an arbitration- 
award. — Shitanath Biswas and others i\ Kishen Mohun Mookerjee and otiiers, 5 W. R. 
380. [Mar. 6, 1866.] See also Haradhun Butt v, Radhanalh Shaha and others, 10 W., 
E. 898, [Nov. 23, 1868.] 

ly A suit pending before arbitrators, an appellant who is made a co-plaintiff on applt- 
oation, and makes no objection to the arbitration, is bound by the anard Shitanath 
Biswas and others v. Kishen Mohun Mookerjee and others, 6 W. R. 130. [Mar. G, 1860 ] 

An arbitration-award cannot change the nature of the claim, and f’onvert into a sim- 
ple debt cognizable by a Civil Court a claim for moneys collected by defendant as teshil^ 
Shitanath Biswas and others v. Kishen Mohuu Mookerjee and others, 5 VV. R. 130. 
[Mar. 6, 1866.] 

An arbitration-award is not legal if not signed by the arbitr itors sitting together at 
one place and at the same time. — Maharajah Joy Mungnl, In the Matter of, il W. R, 
483 [May 6, 1869] ; Maharajah Sir Joy Mungui Singh r. Mohun Ram Marwaree and 
another, 12 W. R. 397. [Sep. 14, 1869.] 

A CouET may look into the whole of an arbitration-record, and set aside the award on 
reasonable presumption of misconduct {i,e.y because it was in opposiuon to the te.stimony 
of witnesses whom the arbitrators accepted and believed). — Puresnath T)ey and another v. 
Nobin Chunder Butt, 12 W. R. 93. [June 28, 1869.] See Bykunt Nath Mookerjee v. 
Prionath Ghose, 22 W. R. 447. [Aug. 18, 1874 ] 

An arbitration-award must be one single instrument complete in itself. — Maharajah 
Sir Joy Muugul Singh o. Mohun Ram Marwaree and another, 12 W. R. 397. [Sep. 14. 
1869.] 

An arbitrator should not allow documents entrusted to him by the Court to bo 
removed from the nuthee, but the award should, under this section, be accompanied by all 
the proceedings, depositions, and exhibits in the suit. — Maharajah Sir Joy Muugul Singh 
t>. Mohun Earn Marwaree and others, 12 W. R. 397. [Sep. 14, 1869.] 


A MUNSIF has no jurisdiction to entertain an application and pass an order on the 
enforcement of an arbitration-award relating to the determination of rent. — Altaf Hossein 
o. Grish Chunder Roy, 15 W. R. 556. [May 25, 1871.] 

An arbitration-award is not binding on an intervenor as a decree in a suit disposed 
pf by a regular suit. — Haree Pershad Mundal and others v. Boishtub Boss Laga Bawajea 
and another, 17 W. R. 233. [Feb. 15, 1872.] 

An appeal lies when an arbitration-award is questioned on the ground of there 
having been no valid submission to arbitration. — J unglee Ramo. Ram HeetSahoy, 19 W. 
E. 47. [Jan. 3, 1873.] 

Where an arbitrator imported into his proceedings a previous inquiry alleged to 
have been made by him, and relied upon admissions made in the former proceedings, hia 
award was held to be bad, and the decision based thereon, set a'sjde. — Kan hey e Ghana 
^lossamee v. Rum Chunder Gossamee and others, 24 W. R. 81. [May 19, 1876.] 


Both parties having agreed to the appointment of arbitrators to determine their 
rights in dispute according to thft terms of a will, and it being contended by the appellant 
that it was miscarriage on the part of the arbitrators to make their award without having 
had the whole of the will before them, their Lordships came to the conclusion that, as thd 
appellant, having a clear knowledge of the circumstances on which he might found an 
oblectiQQ to the arbitrators proceeding to make their award, did submit to the arbitration 
going on, and allowed the arbitrators to deal with the case as it stood before them, taking 
^is chance of the decision being more or less favourable to him'^elf, it was too late for him; 
After the award had been made, and on the application to lile the award, to insist on thii? 
objection to the filing of the award. — Chowdhry Murtaza Hossein r. Mussumat Blbi 
BeohuanUsa, 26 W. E. 10 (P.C.). [July 13, 1876.] 


act of an arbitrator, in handing in an award to the proper officer of the Courts 
Ipr the purpose of the award ^ing filed, cannot be considered as an ‘ application ’ within 
^he lueaQing of the Limitation Act. — l^berto v. Harriaon, I. L, E., 7 CiU. 838. [June 8^ 


C. I*. 46. 
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J. 


617. Upon any reference by an order of the Court, the arbitrators or 
Arbitrators or umpire may umpire may, with the consent of the Court, state 
stete special case. ^ award as to the whole or any part thereof in 

the form of a special case for the opinion of the Court j and the Court shall 
deliver its opinion thereon j and such opinion shall be added to, and form 
part of, the award. 


Court may, on application, 
modify or correct award in 
certain cases. 


618. The Court may, by order, modify or cor- 
rect an award, 


(a) where it appears tliat a part of the award is upon a matter not re- 
ferred to arbitration, provided such part can be separated from the other 
part, and does not affect the decision on the matter referred, or 

{h) where the award is imperfect in form, or contains any obvious error 
which can be amended without affecting such decision. 


The arbitrators to whom the matters in difference in two suits for money were refer- 
red to arbitration inude an award for payment to the plaintiff of certain sums by the de- 
fendant, and lurther directed that tlio'^c .''inns should bo paid by certain instalments. Tlie 
plaintiff preferred ohjocfion^ to the award, ni ‘.o far as it directed payment by instalments ; 
and the Court, hoMiiu^ that the arliiirulors h.id no power to make such a direction, modi- 
fied the award to that extent, under s. ol8 ot the Civil Procedure Code. On appeal, the 
District Judai'C, while allouin;^'' the power of the arhi^'ators to direct payment by instal- 
ments, reduced the number of instalinonts which liad been fixed. Held that the decree 
of the first Court not beini^ in accordance with the award, an appeal lay to tho Judjste, 
with reference to s. 522 of the Code. Hehi ubo that as it was clear that the reference to 
arbitration ^avo the arbitrators full powers, not only as to tho amount to be paid, but also 
as to the manner of payment, the lower Appellate Court was wron^ in reducing the num- 
ber of instalments which had been fixed. Per Miihmood, J. — The word “award” used 
in the last sentence of s. 522 of the Code must be understood to mean an aw'ard as givea 
by the arbitrators, and not as amended bv the Court under s. 518. The words “ in excess 
of, or not in accordance with, the award,” used in s. 522, were intended toenable the Court 
of appeal to check the improper use of the power conferred by s. 518.— Jawahar Singh v, 
Mul Raj, I. L. 11., 8 All. 449. [May 5, 188G.] 


619- The Court may also make such order as it thinks fit respecting the 
Order as to costs of arbi- costs of the arbitration, if any question arise re- 

^ ^ specting such costs, and the award contain no 

sufficient provision concerning them. 


620. The Court may remit the award or any matter referred to 

When award or matter re- arbitration to the reconsideration of the same 
ferred to arbitration ma)' be arintrators or umpire, upon BUch terms as it 

thinks fit, 

^ (a) where the award has left undetermined any of the matters referred to 
arbitration, or where it determines any matter not referred to arbitration j 
where the award is so indefinite as to be incapable of execution ; 

(c) where an objection to the legality of the award is apparent upon tho 
face of it. 


r VIII., 1869 (corresponding with s. 520, Act XIV., 1882), authorises 

a Court to. remand a case to arbitrators for reconsideration when there are mistakes which 
it cannot amend ; and if the arbitrators refuse to reconsider their awards it becomes null and 
yoia without proof of corruption or misconduct. —Mohun Kishen and others v. Bhoobutf 
Bhyam and others, 7 W. E. 406. [April 24, 1867.] 

TTheeb matters in dispute are referred to arbitration, and it is found that one ques- 
tion at issue is omitted from the reference, and that the award contains no decision there- 
CD, the party interested should bring the omission to the notice of the Court ; if he fails 
to do BO, the Court may pass any order or come to any decision on that point.— Eaj Nsrain 
Doy V, J u^gessur Mookerjee and others, 14 W, E. 247. [Aug. 28, 1870.] 
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This section does not authorize a Court to remit a case to the arbitrators except as te 
matters in difference between the parties. — Taranath Chowdry v. Maniok Chunder Los8> 
14 W. R. 4(39. [Pec. 16, 1870.] 


An award of arbitrators on a matter not in difference between the parties, nor refer* 
red to them, is null and void for want of jurisdiction, notwithstanding that it has been 
confirmed by a judgment of Court passed in accordance therewith. — Moshaliel Singh Ov 
Konomutty Bewa and another, 15 W. R. 172. [Feb. 20, 1871.] 

The plaintiff in this suit sued the defendants to recover certain moneys presented to 
him on his marriage, which he alleged the defendants had received and appropriated to 
their own use. The defendants denied that they had received such moneys, but admitted 
that such moneys had been credited by the plaintiff’s father to the firm in which they* 
the plaintiff, and the plaintiff’s father were jointly interested, against a larger amount or 
moneys belonging to the firm which had been expended on the plaintiff’s marriage.^ The 
parties agreed to refer the matter in dispute between them to arbitration, and to abide by 
tlie decision of the arbitrator. The arbitrator decided that the plaintiff could not recover 
the moneys he sued for, and which had been credited to the firm of which he was a part* 
ner, as a larger sum had been expended on his marriage out of the funds of the firm. The 
plaintiff obtained the opinions of certain pandits to the effect tliat, under Hindu law, gift's 
on marriage are regarded as separate acquisitions, and prayed that the Munsif would re- 
mit the award with these opinions to the arbitrator. The Munsif remitted the award 
with the opinioiis, requesting the arbitrator to consider them, and to return his opinion 
rn writing within a certain period. The arbif ralor having refused to a(!t further, the 
Munsif proceeded to determine the suit, and eave Iho plaintiff* a decree on the ground 
that, in a joint Hindu family, presents rercuved on marriage do net fall into the common 
fund. Held (Pearson, J,, dissenting) tliat there li 'ing no illegality an])arcnt on the face 
of the award, the Munsif was not jn'>Jiitif'd in remuii.ig Ibe award or in setting the award 
aside and proceeding to determine tlic ■<uit Imn'clf. but that he should have passed judg- 
ment ill Kccordauce with the aw'ard, — N.iinilv (liumd i\ Rain Narayan, 1. L. R., 2 All. 181. 
[Mar. 11, 1871.] 

A CouKT was held to have done ri<;ht in refusing to permit the filing of an arbitra- 
tion-award which was not coin{dete in itself, end whicli. as a wdiolc, the parties had not 
agreed to.— Raj Chunder Rovand otlicr.s r. Brujeiidro Coomar Roy Chowdhry and others, 
21 W. R, 182. Ll>ec. 17, 1873.] 


Where, in a suit for the filing of an award made on a private reference to arbitra- 
tion, the Court of first instance, holding that tlierc \yny no reason to remit such award to 
the recoii^^ideration of the arbitrator under the ]U()visioiis of Act X. of 1877, s. 520, or to 
set it aside under s. 521, did not proceed to gi\e judgment according to such award follow- 
ed by a decree, but merely directed that such award should be filed, held that its order 
was not appealable as a decree or as an order. — Ruiuadhin v. Mahesh, I. R. R., 2 All, 471. 
[Nov. 17, 1879.] 

The sharers of a joint undivided estate agreed in wTiting that such estate should 
be partitioned and the accounts thereof settled by arbitration, and named one of such 
sharers as arbitrator, and agreed that he should settle all the accounts, show the sur- 
plus at each sharer’s credit, and prepare lots, after ]):irtition of the lands and houses 
comprehended in such estate, and have them drawn wutliin one year from the completion 
of the partition. Subesquently one of su(*h sliarers applied, under s. 52.3 of Act o* 
1877, to have such agreement filed in Court. The other sharer.s not objecting to thia 
course, such agreement w’as filed accordingly, and the case was referred to such arbitrator. 
The arbitrator made an award, wherc])y he partitioned such estate into lots, assigning 
some only of such lots by name, and wherein he stated that he had not hoeu able to settle 
the accounts owing to the default of the parties and that, considering that the partition 
should take effect without any delay, ho did not a-k for further time. He further stated 
that all the parties state that they will adjust the accounts after renewing the wee- 
ment,” and he requested that the uuassigned lots might bo drawn in Court. The Court 
made’ an order confirming the award, and, it being objected that the settlement of th© 
accounts should not be postponed, but that they sliould be settled as agreed, directed that 
the arbitrator should settle the accounts, and gave him a year’s l,imo for that purpose, and, 
some of the parties not being willing to draw the unassigncd lots directed the distribu- 
tion of such lots *‘in reference to the age and number” of the sharers, 
order was a “decree” within the meaning of ss. 2 and 522 of Act X. of 18/7 : that the 
arbitrator should himself have drawn such lots, or he should have made the parties draw 
them ; but, inasmuch as it would not have strained the agreement to have such lots drawn 
in Court, and no objection had been taken to the arbitrator not having himself drawn 
them, it was not incumbent on the Court to have remitted the award in order that the 
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arbitrator might have drawn them : that the Court, however, should not have distributed 
such lots in the manner it had done, but should have drawn a lot for each person, and in 
acting as it had done it had acted contrary to the award, and for that reason its decree, 
could not bo maintained : and that, in confirming the award before the accounts had been 
settled and an award made in respect thereof, the Court had acted erroneously, inasmuch 
a's the award had left undetermined a very important matter, viz.y the settlement of the 
accounts, and the Court should, under s. 520 of Act X. of 1877, have remitted the award 
for the reconsideration of the arbitrator, and, as it had power to remit it upon such terms 
it thought fit, the Court could have allowed one year, if necessary, for the settlement of 
the accounts ; and on this account, and also because the Court had made an order postpon- 
ing the settlement of the accounts, and thereby made an order contrary to and in excess 
of the award, its decree must be reversed— Sadik Ali Khan v. Imdad Ali Khan, I. L. E., 
3 All. 286. [Nov. 16, 1880] 

An award was remitted under s. 620 of Act X. of 1877. The arbitrators refused 
to reconsider it, and the Court thereupon proceeded with the suit, and gave the plaintiffs 
a decree. The defendants appealed from such decree on the ground, amongst others, that 
the award had been improperly remitted under s. 520. Eeld that the question whether 
the award had been properly remitted under s. 520 or not could be entertained in such 
appeal The worshippers at a public mosque can maintain a suit to restrain the superiu- 
tendcnts of such mosque from using it or its appurtenant rooms for purposes other than 
those for which they were intended to be used, and from doing acts which are likely to 
obstruct worshippers in entering or leaving such mosque.— Abdul Rahman v. Yar Muham- 
mad, I. L. E., 3 All. 636. [Mar. 14, 1881.] 


The plaintiff in a suit, which had been referred to arbitration, offered before the ar- 
bitrator to be bound by the evidence of the defendant given on a certain oath. With tho 
arbitrator’s consent the defendant accepted su(!h offer, and gave evidence on such oath. 
The arbitrator made an award in accordance with the evidence so given. The plaintiff 
objected to the award, not on any of the ground^ mentioned in ss. 520 and 521 of the 
Civil Procedure Code, but on the ground that the procedure of the arbitrator had been 
illegal. The Court disallowed this objection, and gave a judgment and decree in accord- 
ance with the award. Eeld by Straight, J.. that such decree, being in accordance with 
tJie award, was not appealable. Held by Stuart, C.J., that the award not being open to 
objection on any of the grounds montioued in ss 520 and 521 of the Civil Procedure Code, 
and the decree being in accordance with the award, the decree was not appealable. Held 
by Oldfield, J., that the procedure adopted liy the arliitrator being illegal, not being war- 
ranted by the Oaths Act, and there being in reality no award within the meaning of the 
Civil Procedure Code, the decree therefore was appealable. Per Stuart, C.J., that the 
procedure of the arbitrator did not require to be warranted hy th ' Oaths Act, as he wat 
entitled by virtue of his office to proceed as he did.— Bhagirath ». Ram Ghulam, I. L. R., 
4 All. 283. [Peb. 8, 1882.] 


Where an application was made to a Subordinate Judge to file an award, and an 
objection was taken that the arbitrators had made their award several months before the 
date of the one sought to be filed, thus impeaching the identity of the awnrd, and the 
Bubordinato Judge, after an inquiry with regard to the several objectioin^, order, d the award 
to be filed, held that the order of the Subordinate Judge should he srd aside, or the award 
be deemed not to have been filed. The only objections which the f’ourt can iiujuire inio 
under ss. 525 and 520 of the Civil Procedure Code (Act XIV. of 1882) aro thn^e which 
are specified in ss. 520 and 521, and these relate to oases in whicli the reference and the 
award are accepted facts ; but where the objection denies the faefnm of the particular award 
Bought to be filed, and the objection does not seem to be frivolo^'^, but one criviug rise to 
Inquiry into difficult questions of law and fact, it is not competent for the Court to deal 
with that objection under ss. 525 and 526, In such a case the C’ourt should leave the 
applicant to a regular suit on the award as the basis of his cause of action wherein the 
party urging the objection will have the advantage of being defendant rather than a plaint- 
iff, and of having an appeal open to him in the event of an unfavourable decision, — S&mal 
Nathu tf. Jaishankar lialsukrdm, I. L. R,, 9 Bom. 254, [Deo. 2, 1884.] 


Extending to 
Provincial S. 
C. Courts. 


621. An award remitted under section 520 becomes void on the re« 
Grounds for setting aside fusal of the arbitrators or umpire to reconsider it 
tiward. But no award shall be set aside except on one of 

the following grounds (namely) — 

(a) corruption or misconduct of the arbitrator or umpire ; 
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(b) either party having been guilty of fraudulent concealment of any 
matter which he ought to have disclosed, or of wilfully misleading or decei r- 
ing the arbitrator or umpire ; 

(c) the award having been made after the issue of an order by the Court 
superseding the arbitration and restoring the -suit ; 

and no award shall be valid unless made within the period allowed by 
the Court. 

An award of arbitration can only be set aside for corruption or partiality, but not 
on the ground of inconsistency. — W. R. Sp. 153. [April 7, 1864.] 

An award is not reversible except under this section. An arbitrator is not bound 
by technical rules of Court. He is appointed to give an equitable award, and can decide 
a ca'^c upon a document whether stamped or unstamped. — Reedoy Kristo Mujooradar v, 
Puddo Lochun Muzoomdar and others, 1 W. R. 12. [Aug. 11, 1864.] 

An arbitration-award as to division of property left to minor sons, though assented 
to by their guardian, was set aside so far as regarded those sons on proof that the partition 
was injurious to them. — Ramnarain Poramanick and others v. Sreemutty Dossee and 
another, 1 W. R. 280. [Dec. 7, 1864. J 

The refusal of arbitrators to amend a clearly bad award is misconduct on their part, 
within the meaning of this section, justifying its being set aside.— Deb Narain Singh and 
others a. Raj inonee Koonwur and others, 3 W. R. 168. [July 31, 1866.] See also Rum 
Bhunjim Bhuggut r, Shreekishen Bhuggut, 11 W. R. 140 [Feb. 18, 1869] ; Lalla 
I'^huroe Pershad and others v. Hur Rhunjun Tewaree and others (F. B.), 15 W. K. 9 
[M ly 23, l'87l]; Maharajah Joymungul Singh Bahadoor v. Mohiui Ram Marwaree, 23 
W. R 429 (P. C.) [Mar. 11, 1875 j ; Protap Chuuder Roodro v. Hiiro Moonee Dossia, 
21 \V. R. 188 28, 1873J. 

An award of arbitration will not be invalidated by reason of one of the persons in- 
terested having become a lunatic after the proceedings before the arbitrator were substan- 
tially concluded, and before the final publication of the award. — Goureenath and another 
V. Collo(3tor of Monghyr and another, 7 W. R. 5. [Jan. 3, 1867.] 

Thk neglect of some of the arbitrators is misconduct within the meaning of this sec- 
tion. -SrcfMiath Ghose v. Raj Chnnder Paul and other.s, 8 W. R. 171. [July, 10, 1867.] 
Sfo al'<o Ram Guttee Mundul and others v. Thakoor Doss Mundul, 22 W. R, 418. [Aug. 
6, 1874.] 

A JUDEMENT passed within the time allowed by s. 324, Act VITI., 1859 (correspond- 
ing with s. 521, Act XIV., 1882), viz., 10 days after the submission of the award to the 
Cmrt, is not a final judgment under s, 325 (corresponding with s. 522). — Puresnath 
Dov and another v. Nobiii Chunder Dutt, 12 W. R. 93. [June 28, 1869.] See also 
G in gn Xarain Ghoso and others r. Ram Chaud Ghose and others, 20 W. R. 311. [July 
29, 1873.] 

If an arbitration-award is set aside, and the matter is tried as a suit, the arbitrator 
cannot be examined as a witness as to the grounds of his decision, but only to prove any 
admission which may have been made before him. — Nil Moneo Bose v, Mohima Chunder 
Dutt, 17 VV. R. 516. [April 12, 1872.] 

Nothing which passes between the parties to suit in any attempt at arbitration or 
compromise should be allowed to eflPeot the slightest prejudice to the merits of their case, 
es it eventually comes to be tried before the Court. — Mohabur Singh and others v. 
Dhujjoo Singh, 20 W. R. 172. [June 14, 1873.] 

An order of a Civil Court setting aside an arbitration-award, being an interlocutory 
order, is not open to an appeal immediately ; but when the Court sets aside the award ou 
the ground of misconduct on the part of the arbitrator, and after hearing the case on ita 
merits, makes its decree in favour of the plaintiff, it is competent to the defendant to 
appeal against that decree. — Mothooranath Tewaree »>. Brindabun Tewaree, 14 W. R. 327. 
[Aug. 6, 1874.] See also Ram Tad Singh and others v. Nirunjun Kooer and anothers, 
£2 W. R. 420. [Sep. 10, 1870.] 

A CASE was referred by consent to arbitration, and, after having been recalled into 
Court, was again referred. An award was made by the arbitrator, and filed in Court. 
The defendants then objected, on the ground that they had no notice after the second 
reference, and that they were not heard, and that the arbitrato# had otherwise miscon- 
ducted himself. These objections were disallowed by the Subordinate Judge, who gave 
ft dforee in the terms of the award. This deoree was upheld by the Judge on appeal, 
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who, however, found that the arbitrator had been guilty of misconduct. Held that, if 
the decree of the first Court was not final under s. 325, Act VIII. or 1859, all that the 
lower Appellate Court could do was to remand the case to be dealt with on its merits ; 
but inasmuch as there had been an award and a decree thereon, which was final within 
the terms of that section, the lower Appellate Court had no jurisdiction to hear the 
appeal, or to express any opinion on what had passed in the first Court, — Wazir Mahton 
V, Lulit Singh, I. L. R., 7 Cal. 166. [Mar. 12, 1881.] 

An award was remitted under s. 520 of Act X. of 1877. The arbitrators refused to 
reconsider it, and the Court thereupon proceeded with the suit, and gave the plaintiffs a 
decree. The defendants appealed from such decree on tiic ground, amongst others, that the 
award had been improperly remitted under s. 520. Hold tliat the question wdiether the 
award had been properly remitted under a. 520 or not could be entertained in such appeals. 
The worshippers at a ])ublic mosque can maintain a suit to restrain the superintendent 
of such mosque from using it or its appurtenant rooms for purposes other than those for 
which they w^ere intended to be used, and from doing acts wdiicli are likely to obstruct 
worshippers in entering or leaving such mosque. — Abdul Rahman v. Yar Muhammad, 
I. L. R., 3 All. 636. [Mar. 14, 1881.J 

An order under s. 251 of the Civil Procedure Code, setting aside an aw'ard, made on 
a reference to arbitration in the course of a suit, und^r Chap. 37 of the Code, on the 
ground of the arbitrator’s misconduct, is not subject to revision by the High Court in 
the exercise of the powers conferred on it bv s. 622 of the Code. — Chattar Singh v. Lekhraj 
Singh, I. L. R., 5 All. 293. [Feb. 1, 1883.] 

Where an application w’as made to Subordinnic Judge to file an award, and an 
objection was taken that the arbitrators had made their aw’ard several months before the 
date of the one sought to bo filed, thus impeaching the identity of the award, and the 
Subordinate Judge, after an inquiry with regard to the several o])jections, ordered the award 
to be filed, held that the order of the Subordinate Judge "hould be set aside, or the award 
be deemed not to have been filed. The only objections wdiich the Court can inquire into 
under ss. 525 and 526 of the Civil Procedure Code (Act XIV. of 1882) are those wdiich 
are specified in ss. 520 and 521, and those relate to cases in which the reference and the 
award are accepted facts ; but where tlic objection denies the facfmn of the particular aw'ard 
Bought to be filed, and the objection does not seem to be frivolous, but one giving rise to 
inquiry into difficult questions of law and fact, it is not eompotent for the Court to deal 
with that objection under ss 525 and 52G, In such a case the Ci-urt sliould leave the 
applicant to a regular suit on the award a^^ tlie basi'^ of his cau'-o of action wherein the 
party urging the ohiec'tion will have the alvanta^e of h(dng defendant rather than a ])l<iint- 
iff, and of having an ap]ieal open to him in the event of an unfavourable decision. — Samal 
Nathu r. Juishankar Dalsukram, T L R., 9 Bom. 254. [Dec. 2, 1884.] 

All matters in disjmte in a suit w'ere nfferred to arbitration. An aw^ard was duly 
made and filed, and a decree pa^^^od in aiteordanco with the terra'^ thereof. Subsequently, 
on the application of tlm plaintiff in the suit, the Court passed an order sotting aside the 
decree and the award, and ordering the case to lie set dowm for hearing upon the grouud 
that the proceedings in connection wntli tlie arbitral-ion had been takim, and the award 
had been filed, without notice to the ])laintiff, and tliat. altliough the award was alleged to 
have been made wdth the consent of the ]):irt ics, the ])l:iintiff had not consented to it. Held 
that no appeal lay from smdi order, lloward n Wilson (I. L. R., 4 Cal 231) di.ssented 
from; Mnthooranauth Tewaree v. ]3rindahun Tewarec (14 R. 327) followed. —Arnbica 
Dasia v. Nadyar Chand Pal, I. L. R., 11 Cal. 172. [Feb. 3, 1885.] 

An award upon a question referred to arbitrators, on whose part no misconduct or 
mistake appears, concludes the parties who have submitted to the reforenee from after- 
wards contesting in a suit the question so referred and disposed of by the award. Two 
widows of a deceased Hindu referred generally to arbitrators the question of their rights, 
respectively, in the estate of their do^ieased husband, including the matter w'hotber there 
was, or was not, any cause disentitling the widow', who afterwards brought this suit for 
her share in the estate against the otliqr who had obtained possession of the whole. The 
arbitrators declared her to be disentitled to succeed to any portion of the estate, and award- 
ed her maintenance only. Held that, in the absence of mistake or misconduct on the 
part of the arbitrators, the award was binding on the parties. — Rani Bliagoti v. Rani 
Chandan, 1. L. R., 11 Cal. 386. [Feb. 7, 1885. J 

On the 19tli June 1884, an api)lication for an order of reference was made, under s. 
606 of the(hvil Procod are Code (Act XI Y. of 1882), by both parties to a suit. It was signed 
hy both defendants and by the plaintiff’s pleader. As the plaintiff’s pleader had not been 
specially authorized in writing” to join in the application, the Court, postponed making 
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iitiy order of the application till the 23rd idem. On that day the first defendant did not 
attend the Court, but the plaintiff’s pleader produced the requisite authority, and tbie 
Court made an order referriiu? the suit to the decision of the arbitrator nominated in the 
application of the 10th On the 27th June, the first defendant made an application to the 
Court to revoke the authority of the arbitrator, and appoint a new arbitrator in his place, 
on the ground that, after signing the application of the 19th, he had become aware of 
certain circumstances connected with the arbitrator wliich showed that he was not worthy 
of the confidence reposed in him. No final order was ma<lc upon this application till after 
the submission of the award, w'hen it wmvs rejected, on the ground that the charges of mis- 
conduct and partiality imputed to the arbitrator wore not mnde out. Held, first, that the 
first defendant not having objected to the ap])ointment of the arbitrator on or before the 
23rd June 1884, when the order of reference was made, must bo taken to have tacitly ac- 
quiesced in the course adopted by the Court, and that sucli acquiescence amounted to a 
fresh submission. The objections raised by the first defendant could only be considered 
after the submission of the award, and then only to the extent permitted by s. 521 of the 
Code of Civil Procedure (Act XIV. of 1882). When once a matter i*^ referred to arbitration, 
it is not competent to the Court, under the second paragraph of s. 508 of the Code of 
Civil Procedure (Act XIV. of 1882), to “deal with the matter in difference between the 
parties, except as jirovided in Chapter XXXVII. of the Code. There is no section of that 
chapter wliicdi authorizes tlie Court to revoke tlie aiitliorily conferred on an arbitrator, and 
to appoint a now one, except in cases falling strictly within the purview of s. 510 of the 
Code, whore “ tlie scope and object of the reference cannot, lie executed.” It is only in 
those cases, apparently, that the authority conferred on arbitrators can be revoked “for 
good cause,” the cause being such as is contemplated in tliat section, as where “ an ar- 
bitrator refu^es, or neglee.ts, or becomes incapable to act, or loaves British India under 
circumstances showing that he will ])robahly not return to India at an early date.” The 
enactment of tlic second paragra])h of s. 508 of the Code of 1882, wliich does not occur in 
the corresponding .section (315) of Act VIII. of 1859, bus the effect of rigidly restricting 
the Courts to the exact procedure laid dowm when dealing with cases in which the appoint- 
ment of a new arbitrator becomes necessary. — Halimbhai Karibhai v. Shankar Sai, I. L. 
B., 10 Bom. 381. [Deo. l2, 1885.] 

An order of reference to arbitration was made on 21st January. Six weeks’ time wa» 
allowed for the return of the award. No application was made for extension of time. 
The award having been returned on 8tli May, the Court refused to give judgment in 
accordance with it under s. 522 of the Code of Civil Procedure on the ground that it was 
not valid. The plaintiff's now petitioned the High Court under s. 622 of the Code of Civil 
Procedure. Held that the aw^ard was invalid, and the Court had not failed to exercise 
iiirisdiction within the meaning of s. 622 of Ilie Code of Civil Procedure. — Simson 
Vcnkatagopalam, I. L. 11., 9 Mad. 475. [April 12, 1886.] 

Under s. 521 of the Civil Procedure Code, the rule that no award shall be valid un- 
less “ made ” within the period fixed by the Court, is equivalent to a rule that the award 
must be “delivered” within that period. Ujjon a reference to the arbitration of three 
persons, the Court ordered that the award made by them should be filed on the 19th Sep- 
tember 1885. 'idle award wais not filed on that date, but was signed by two of the arbi- 
trators on that date, and by the third arbitralor on tlie 20th Scjitember, on which day it 
was filed. It had boon agreed that the opinion of t he majoritj'^ should carry the decision. 
Held that the award was not “made within the period fixed by the Court” within the 
meaning of s. 621 of the Civil Procedure Code.— Bohari Das w. Kalian Das, I. L. B,, 
8 All. 543. [July 8, 1886.] 

The law contained in sa. 608 and 614 of the Civil Procedure Code requires that 
there shall bo an express order of the Court fixing the time for delivery of the award, or 
for extending or enlarging such time ; and the mere fact that the Court has passed a 
decree in accordance with the award cannot be taken as affording a presumption that an 
extension of time was given. An award which is invalid under s. 521 of the Civil Pro- 
cedure Code, because not made within the period ’allowed by the Court, is not an award 
upon which the Court can make a decree, and a decree pas.sed in accordance with such an 
award is not a decree in accordance with an award from wdiioh no appeal lies with refer- 
ence to the ruling of the Full Bench in Lachraan Das v. Brijpal (I. L. B., 6 All 174). 
Where objection to the validity of the award on the ground that it was made beyond the 
time allowed was not taken by the defendant in the first Court, held that he was not 
thereby estopped from raising the objection for the first time in appeal, inasmuch as it was 
not shown that in the first Court he was aware of the defect, hr had done anything to 
imply consent to extension of the time.— Chuha Mai v. Hari Bam, 1. L. E., 8 All. 648. 
{July 9, 1886.] 
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Tee word misoonduot ** m vlbA in b. 621 (ol a) of the Civil Procedure Code should 
be interpreted in the sense in which it is used in English law with reference to arbitration^ 
proceedings. It does not necessarily imply moral turpitude, but it includes neglect of the 
duties and responsibilities of the arbitrators, and of what Courts of justice expect from 
them before allowing finality to their awards. An arbitrator to whom the matters in differ- 
ence in a suit were referred under s. 608 of the Civil Procedure Code, and who was direct- 
ed by the order of reference to deliver his award by the 22nd September, applied on the 
17th September for an extension of time, on the ground that a very full investigation wai 
necessary, which it was not possible to make within the pi escribed period. On the 20th 
September, without waiting for the order of the Court, he notified to the parties that he pro- 
posed to hold an inquiry in the case on the 24th, and it appeared that he did not expect this 
intimation to reach them before the 2l8t or 22nd. On the 23rd, he informed the plaintiff^s 
pleader that a new date would be fixed for the inquiry, of which notice would be given to 
the parties. Notwithstanding this, on the 23rd, the arbitrator took evidence for the de- 
fendant in the absence of the plaintiff and his pleader. All these proceedings were held 
before the arbitrator received an order of the Court extending the time for delivery 
of the award up to the 26th October. On the 27th September he directed the parties 
to be informed that the investigation would be held on the 6th October. On the 
4th October the plaintiff presented a petition praying the arbitrator to summon wit- 
nesses and to take documentary evidence, and upon this nothing definite was settled at 
the time ; but, after the pleaders had left, the arbitrator passed an order rejecting 
the petition, on the ground that the evidence sought to be produced was unneoessaay. 
On the same date, and on the 6th and 6th October, he took evidence for the defence 
in the absence of the plaintiff and his pleader. On the 10th he rejected a petition by 
the plaintiff praying for further time to produce evidence, and complaining of his 
having taken evidence in the plaintiff’s absence, and having received in evidence a 
fabricated document. On the 25th October, the arbitrator delivered his award in favour 
of the defendant. Subsequently, upon objections made by the plaintiff, the Court set aside 
the award, and directed that the trial of the suit should proceed. Held that although no 
ease of “ corruption ” within the meaning of s. 521 (cl. a) of the. Civil Procedure Code had 
been made out against the arbitrator, the circumstances above stated amounted to “ mis- 
conduct,” and the award was therefore bad in law, and had rightly been set aside. Soobul 
Thakur Opadetah o. Punchunund Tikha (8. 1). A., L. P., 1848, p. 115), Reedoy Kristo 
Mujoomdar o. Puddo Lochun Mujooradar (1 W. R. 12), Sada Ram v. Beharee (S. D. A., 
N. W. P., 1864, vol. 2, p. 399), Pams Bass v. Khoobee (8. B. A. N. W. P., 1861, vol. 2, 
p. 199), Howard t?. Wilson (I. L. R., 4 Cal. 231), Bhagiruth v. Ram Ghulam (I. L. B., 
4 All. 283), Wazir Mahton v. Lulit Singh (I. L. R., 7 Cal. 166), Nuinsukh Bai v. Umadai 
(I. L. R., 7 All. 273), and Pestonjee Nursurwanjee v. Manockjee (12 Moo. I. A. 112), 
distinguished,— Ganga Sahai u, LekhraJ Singh, I. L. E., 9 All. 253. [Aug. 2, 1886.] 


Extending to 
Provincial S. 
C. Courts. 


Decree to follow. 


522. If the Court sees no cause to remit the award or any of the 
Judgment to be according matters referred to arbitration for reconsideration 
to award. in manner aforesaid, and if no application has been 

made to set aside the award, or if the Court has refused such application, 
the Court shall, after the time for making such application has 
expired, proceed to give judgment according to the award, 

or, if the award has been submitted to it in the form of a special case, 
according to its own opinion on such case. 

Upon the judgment so given a decree shall follow, and shall be enforced 

in manner provided in this Code for the execu- 
tion of decrees. No appeal shall lie from such 
decree except in so far as the decree is In excess of, or not in accordance 
with, the award. 

8. 825, Act VIII., 1859 (correspoi/ding with bb. 622, 688, Act XIV., 1882), ia not 
applicable to private awards, and ought to be enforced under b. 827 (correRponding with 
88. 626, 626, Act XIV., 1882) ; and an appeal will lie from the order of a Court directing 
its enforcement.— Anund Chunder Singh t>. Gopal Chundor Ban, 8 W. R. 154. [July 21, 
1866.] See Khoda Bukah v. Mowla Buksh, 14 W. R. 266 [Aug. 25, 1870]; Lalla 
Ishurce Pershad and others v. Hur Bhunjun Tewaree and others, 15 W. B., P. B., 9 
[May 28, 1871] ; Raj Chunder Roy Chowdhry and otberB r. Brojeudro Coomar Boy 
Chowdhry and others, 21 W. B. 162 [Dec. 17, 1878]. 

A JUDOMEifT given on an arbitration is final under this section when it is aooordinf 
to the award, but not otherwise ; an appeal will lie on the ground that it is contrary t4 
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the award. — Beb Narain Singh and others o. Rajmonee Koonwur and others, 3 W. R. 108. 
[July 31, 1865.] See also Rum Bhiinjun Bhuggut v. Sreekishen Bhuggiit, 11 W.^R. 140 
[Feb. 18, 1869] ; Lalla Ishuree Pershad and others v. Hur Bhunjun Tewaree and othei^, 
15 W. R. F. B. 9 [May 23, 1871] ; Maharajah Joymungul Singh Bahadoor v. Mohua 
Ram Marwaree, 23 W. B. 429 (P. C.) [Mar. 11, 1876] ; Protap Chunder Roodro f>. Huro 
Monee Dossia, 24 W. R. 188 [June 28, 1876], 

In appealing to set aside an award as not binding upon the appellant, be is not bound 
to appeal against every interlocutory order. — Sheonath alias Burray Kaka v. Ramnath 
alias Chotay Kaka, 5 W. R. 21 (P. C.). [Bee. 22, 18G5.] (P. C. R. 61 G). 

A plaintiff’s allegation in a former suit having been overruled in arbitration, he is 
not estopped from bringing a fresh suit on the finding of the arbitrators. — Ram Chunder 
Bey V. Kishen Mohun Shaba, 6 W. R. 68. [July 3, 1866.] 

A JUDGMENT of a Court, given in accordance with an award of arbitration, is final 
under s. 326, Act VIII., 1859 (corresponding with ss. 522, 588, Act XIV., 1882), even |if 
there has been corruption and misconduct on the part of the arbitrators. — Ramonoogra 
Chobey d. Mussamut Putmoorta Chobayan, 7 W. R. 205 [Feb. 27, 1867] ; Sreenuth 
Ghose V. Raj Chunder Paul and others, 8 W. R. 171 [July 10, 1867]. 

Submission to arbitration is revocable before award made. — Baboo Surubjeet 
Narain Siugh i?. Baboo Gouree Pershad Narain Sing and anotlier, 7 W. R. 269. [Mar. 14, 
1867]. Not arbitrarily, but for good cause ; the fact of one of the parties to the agreement 
revoking his submission is not a sufificieut cause within the meaning of s. 32G, Act VIII., 
1859 {corresponding with ss. 523, 524, Act XIV., 1882). — Pestonjee Nusserwanjee v. B. 
Manockjee and Co., 10 W. R. 61 (P. C.) [July 17, 1868] ; Mussamut Ablakhee Kooer 
and another «. Oodun Singh and others, 15 W. R. 331 [Mar. 29, 1871] ; Ram Coomar 
8haha v. Kala Chand Shaha and others, 21 W. R. 895 [Mar. 25, 1874] ; Radha Mohun 
Roy and others v. Raj Chunder Shah and another, 22 W. R. 522 [Sep. 10, 1874]. 

Where the order of the Court which made the reference to arbitration declining to 
pass judgment according to the award is reversed in appeal, the lower Appellate Court's 
order is open to special appeal, the above section applying only to the Court by which a 
case is referred to arbitration. — Puresnath Bey and another v. Nobin Chunder Butt, 12 W. 
B. 93. [June 28, 1869.] See Bjkunt Nath Mookerjee v. Prionath Ghose, 22 W. R.447. 
[Aug. 18, 1874.] 

Although no appeal will lie under this section against a judgment passed according 
to the award as prescribed in s. 327 (corresponding with s. 525), an appeal will lie, under 
8. 1 1, Act XXU 1. of 1861, against an order made in execution-proceedings taken upon that 
Judgment. — Himutoolluh Chowdhry v. Bibee Hurun, 13 W. R. 62. [Jan. 14, 1870.] 

Where a suit has been referred to arbitration by an order of Court, and the Court 
afterwards gives judgment according to the award made upon such reference, such judg- 
ment is final, and no appeal lies therefrom- — 1 Hay. 366 (Marshall 163) ; Shaikh Elaliee 
Buksh and others v. Shaikh Hajoo and another, 14 W. B. 33 [June 7, 1870] ; Gour 
Chunder Bhuttacharjee o. Sodoy Chunder Nundee and others, 17 W, R. 30 [Dec. 1, 1871] ; 
Maharajah Joymungul Siugh Bahadoor t>. Mohun Ram Marwaree, (P. C.) 23 W. B. 429 
[Mar. 11, 1875]. See Lalla Ishuree Pershad and others v. Her Bhunjun Tewaree and 
otheis, 15 W. R. F. B. 9. [May 23, 1871.] 

The addition, in a judgment according to an award, of a trifling direction upon a 
matter not referred to the arbitrators, which was quite separable from the other parts of 
the award, and did not atfect the decision on the matter referred, was held not to affect tHa 
finality of the judgment. — Huro Soonduree Debee and others v. Sreedhur Bhuttacharjee 
and others, 17 W. R. 352. [Feb. 21, 1872,] 

A DECREE was hold to be in accordance with the award, and therefore final under this 
section, although it did not embody a suggestion of two out of the three arbitrators, which 
suggestion the first Court dealt with as mere surplusage. — Surboree Kant Bhuttacharjee 
«. Anadya Kant Bhuttacharjee, 20 W. R. 226. [June 24, 1873.] 

As long as the order of a Munsif quashing an arbitration-award subsists in full forip, 
the award cannot be said to exist as u binding award between the parties. — Fitzpatriok (Bv) 
V. Maonaghten (E.), 21 W. B. 261. [Feb. 11, 1874.] 

The term ** judicial proceeding," as used in Act X. of 1877, s. 2, must be understood 
to mean a judicial proceeding of the same nature as a suit, or such proceedings as ake 
referred to in ss. 338, 522, 526, and 531. The definition given iu Act X. of 1872 is not 
applicable. — Baipatbhdi Bhagubhdi v. Amarsang Khema Bh4i, I. L. E., 2 653. 

[iiar. 20, 1878.] 

C. P. 48. 
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The sharers of a joint undivided estate agreed in writing that such estate should be 
partitioned and the accounts thereof settled by arbitration, and named one of such sharers 
ns arbitrator, and agreed that he should settle all the accounts, show the surplus at each 
sharer’s credit, and prepare lots, after partition of the lands and houses comprehended in 
such estate, and have them drawn within one year fron* the completion of the partition. 
Subsequently one of such sharers applied, under s. 523 of Act X. of 1877, to have such 
agreement filed in Court. The other sharers not objecting to this course, such agreement 
w'as filed accordingly, and the case was referred to such arbitrator. The arbitrator made 
an award, whereby he j)artitioned such estate into lots, assigning some only of such lots 
by name, and m herein he stated that he had not been able to settle the accounts owing to 
the default of the parties, and that, considering that the partition should take effect 
without any delay, he did not ask for further time. He further stated that “all the 
parties state that they will adjust the accounts after renewing the agreement,” and he 
requested that the unassigued lots might be drawn in ('ourt. The Court made an order 
•confirming tlio award, and, it being objected that the scilloraent of the accounts should 
not be postponed, but that tiic 3 should be settled as agreed, directed that the arbitrator 
should settle the accounts, and gave him a year’s time for that purpose, and, some of the 
parties not beizig willing to draw the unassigned lots, directed the distribution of such 
lots “ in reference to the age and number” of ibe sharers. Held that such order was a 
^‘decree” within the meaning of ss. ‘2 and 522 of Act X. of 1877 : that the arbitrator 
should himself have drawn such lots, or he should have made the parties draw them ; but, 
inasmuch as it would not have strained the agreement to have such lots drawm in Court, 
•and no objection had been taken to the arbitrator not having himself drawn them, it was 
not incumbent on the Court to have remitted tlie award in order that the arbitrator 
might have drawn them ; tliat tlie (’ourt, however, shou]<l not have distributed such lots 
in the manner it had done, but should ba\e drawn a lot for ea(di person, and in acting as 
it had done it bad acted contrary 1o the award, and for that reason its decree could not be 
maintained : and that, in coufiniung the award before the account hud been settled and 
an award made in respc(!t thereof, the ('ourt had acted erroneusly, inasmuch as the award 
had left undetermined a very importaTil matter, viz., the settlement of the accounts, and 
the Court should, under s. 52(> of Act X. of 1877, have remitted the award for the re- 
rcon side rat ion of the arbitrator, and, as it had powxT to remit it upon such terms as it 
thought fit, the C-ourt could have allowed one year, if necessary, for the settlement of 
the accounts ; and on this account, and also because the (’ourt had made an order post- 
poning the settlement of (lu' accounts, and thereby made an order contraiy to and in 
excess of the awaard, its decree must be reversed, — 8adik Ali Khan v, Imdad Ali Khan, 
I, L. K., 3 All. 286. [Nov. 16, 1880.] 

The power to file an award includes tbe})owxr to inquire if there was a submission to 
arbitration, and this question is concluded by the decree, which is final under ss. 526 and 
522 of the Code of Civil Procedure. — Miclmraya (luruvu v. Sadasiva Parama Guruvu, 
I. L. R., 4 Mad. 319. [Dec. 5, 1881 ^ 

S. 522 of the Code of Civil Proeeduro, 1877, which ])rovides that no appeal shall lie 
from a decree upon an award, except in so far ns the decree is in excess of, or not in 
accordance with, the award, assumes that tlie award hiis been regularly and properly 
passed by arbitrators duly appointed. I’l’herc two of five arbitrators nominated by the 
parties to a suit, and appointed by the Court, had not consented before, and, after appoint- 
ment, declined to act, and the Court appointed two arbitrators in their place against the 
non.sent of one of the parties to the suit, held that, under the circumstances, the appoint- 
ment of the new arbitrators was not warranted by the provisions of s. 510 of the Code 
of Civil Procedure, and the order of reference to such arbitrators, the award made by 
them, and decree ptussed upon the award, were illegal. Held also that the High Court 
could set aside the decree under the power given by s. 622 of the Code of Civil Proce- 
dure. — Pugardin v. Moidid, I. L. R., 6 Mad. 414. [April 13, 1882.] 

A CASE was referred to the arbitration of five persons, with a proviso that, in the 
event of any two of the arbitrators being absent, the arbitration should be continued by 
the other three. Two of the arbitrators named were the pleaders on either side, and 
these two, with the consent of the parties, ceased to act as arbitrators, but argued the 
matter before the other arbitrator.s. Held that the award made by the other three arbi- 
trators named was a valid award. — Del^endra Nath Shaw v. Aublioy Churn Bagchi, I. L. 
E., 9 Cal. 905. [May 14, 1883.] 

Held that an appeal lies from a decree passed in accordance with an award when 
guch decree is impugned on the ground that there is no award in law or in fact, upon 
whiob judgment and decree could follow under s. 522, Civil Procedure Code. Joymungul 
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Siugh Bahadoor v. Moliun Bam Murwaree (3 Suth. P. C. C. 145 ; S. C., 23 W. R. 429), 
aud Bliagirath v. Bam Ghulum (I, L. II., 4 All. 283) observed ou-.—Iiachman Dafi v. Brij- 
pal, I. L. B., 6 All. 174. [Jan. 22, 1884.] 

The question whether, inider a. 622 of the Code of Civil Procedure, an appeal will lie 
against a decree given in accordance with an award, depends upon whether the award upon 

which the decree is based is a valid aud legal award. A plaintiff and sonic of the defend- 
ants to a suit applied to refer the suit to arbitration (certain other of the defendants not 
having joined in the application) ; an award was passed, and a decree made in accordance 
with such award. The plaintiffs oljjected to the validity of the award on the ground that 
all the parties to the suit had not joined in referring the suit to arbitration ; the objection 
was dismissed, and judgment given in accordutice with the award. Held that an appeal 
would lie from a decre dismi.ssing the objection and confirming the award ; but that, under 
thespecial circum.stancesof the case, justice w'as so clearly in favour of the view that the award 
was good, that the Court, although not entirely approving of certain decisions of the High 
Court (Shinath Biswas v Kishen Mohun Mookerjee (5 W. R., 130), Ram Soonder Moo- 
kerjee v. Ram Shuriin Mookerjee (0 W. R 25), Doorga Churn Thakoor Rally Doss 
Hazrah (10 W. R. 463), Bishoka Dasia v. Aniinto Ijall Pain (4'C. L. R. 65), which laid 
down that such an award is good, notwithstanding that some of the parties to the suit may 
not have joined in the reference to arbitration, did not think fit to differ from those deci- 
sions on that occasion.— Joy Prokish Lall v. Sheo Golain 8ingh, I. L. R,, 11 Cal. 37» 

[Sep. 12, 1884.] 

The arbitrators to wdiom the matters in difference in two suits for money were re- 
ferred to arbitration made an award for ])ayment to the ]daintiff of certain sums by the 
defendant, and further direeded that these sums should bo i)aid by certain instalments. 

The plaintiff j)referred objections to the award, in so far as it directed payment by instal- 
ments; and the Court, holding that the arbitrators had no power to imke such a direction, 
modified the award to that extent, under s. 618 of tlie Civil Procedure Code. On appeal, 
the District Judge, while allowing the power of the arbitrators to direct payment by in- 
stalments, reduced the number of instalments which bad been fixed. Held that the decree 
of the first Court not being in accordance with the award, an appeal lay to the Judge, 
with reference to s. 522 of the Code. Held also that as it was clear tluit the reference to 
arbitration gave the arbitrators full powers, not only as to the amount to he paid, but also 
as to tlie manner of payment, the lower Ajiiiellate Court was wrong in reducing the num- 
ber of instalments which had been fixed. Fer Mahmood, J.— The word “ award” used 
in the last sentence of s. 522 of the Code must l>e understood to mean an award as given 
by the arbitrators, aud not as amended liy the Court under s. 518. The words “ in excess 
of, or not in accordance with, the award,” used in s. 522, were intended to enable the 
Court of appeal to check the improper use of the power conferred by s. 518.— Jawahar 
«iugh y. Mul Raj, I. L. R., 8 All. 449. [May 5, 1886.] 

523 . When any persons agree in writing that any difference between Extending to 
Agreement to refer to arbi- them shall be referred to the arbitration of any Pr^inciai Sv 
tration may be tiledin Court, person named in the agreement or to be appoint- 

ed by any Court having jurisdiction in the matter to which the agreement 
relates, the parties thereto, or any of them, may apply that the agreement 
be filed in Court. 

The application shall be in writing, and shall be numbered and register- 
Application to be numbered od as a Suit between one or more of the partied 
and registered. interested or claiming to be interested as plaintiff 

or plaintiffs, and the others or other of them as defendants or defendant, if 
the application have been presented by all the parties, or, if otherwise, be- 
tween the applicant as plaintiff and the other parties as defendants. 

On such application being made, the Court shall direct notice tbeerof to 
Notice to show cause given to all the parties to the agreement othef 
against filing. than the applicants, requiring such parties to show 

cause, within the time specified in the notice, why the agreement should not 
be filed. 

If no sufficient cause be shown, the Court may cause the agreement to* 
be filed, and shall make an order of reference thereon, and may also nominate- 
the arbitrator, when he is not named therein, and the parties cannot agree 
as to the nomination. ' 
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I Act X. of 1877, SB. 623 and 625, parties to a suit, as well as persons not engag- 
ed in litigation, maj agree to refer matters in dispute between them to private arbitra- 
tion without the intervention of the Court, and may apply to have the agreement filed ; 

. and the mere fact that the suit is pending with respect to the matters in dispute is not of 
itself a sufficient reason to induce the Court to refuse to file the agreement.— Harivaiabdas 
Kalliandas e. Utamchand Maneckchaud, I. L. B., 4 Bom. 1. [Feb. IS, 1879.] See also 
Khemna Gowala e. Budoloo Khan, I. L. B., 6 Cal. 251. [July 8, 1880.] 

The sharers of a joint undivided estate agreed in writing that such estate should be 
partitioned and the accounts thereof settled by arbitration, and named one of such sharers 
as arbitrator, and agreed that he should settle all the accounts, show the surplus at each 
sharer's credit, and prepare lots, alter partition of the lands and houses comprehended in 
such estate, and have them drawn within one year from the completion of the partition, 
Bubsequently one of such sharers applied, under s. 528 of Act X. of 1877, to have such 
agreement filed in Court. The other sharers not objecting to this course, such agreement 
was filed accordingly, and the case was referred to such arbitrator. The arbitrator made 
an award, whereby he partitioned such estate into lots, assigning some only of such lots 
by name, and wherein be stated that he had not been able to settle the accounts owing to 
the default of the parties, and that, considering that the partition should take effect with- 
out nny delay, he did not ask for further time. He further staled that “ all the parties 
state that they will adjust the accounts after renewing the agreement,” and he requested 
that the unassigned lots might be drawn in Court. The Court made an order confirming 
the award, and, it being objected that the settlement of the a<‘oounts should not be post- 
poned, but that they should be settled as agreed, directed that the arbitrator should settle 
the accounts, and gave hnu a year’s time for that purpose, and, some of the parties not 
being willing to draw the unassigned lots, directed tho distribution of such lots “in refer- 
ence to the age and number” of the sharers, jffe/d that such order was a “decree” 
within the meaning of ss. 2 and 522 of Act X. of 1877 : that the arbitrator should him- 
self have drawn such lots, or he should have made the parties draw them ; but, inasmuch 
as it would not have strained the agreement to have such lots drawn in Court, and no ob- 
jection had been taken to the arbitrator not having himself drawn them, it w'as not in- 
cumbent on the Court to have remitted the award in order that the arbitrator might have 
drawn them : that the Court, however, should not have distributed such lots in the man- 
ner it had done, but should have drawn a lot for each person, and in acting as it had done 
it had acted contrary to the award, and for that reason its decree could not be maintain- 
ed : and that, in confirming the award before the accounts had been settled and an award 
made in respect thereof, the Court had acted erroneously, inasmuch as the award had left 
undetermined a very important matter, tnz., the settlement of the accounts, and tho 
Court should, under s. 520 of Act X. of 1877, have remilled the award for tho reconsi- 
deration of the arbitrator, and, as it had power to remit it upon such terms as it thought 
fit, the Court could have allowed one year, if necessary, for the settlement of the accounts; 
and on this account, and also because the Court had made an order postponing the settle- 
ment of the accounts, and thereby made an order contrary to and in excess of the award, 
its decree must be reversed. — Sadik Ali Khan v. Imdad Ali Khan, I. L. B., 8 All. 286. 
[Nov. 16, 1880.J 

In an agreement to submit to arbitration, which was filed in Court under the provi- 
sions of 8. 523 of the Code of Civil Procedure, it was stipulated that the decision of the 
arbitrator should be accepted as final, and that no appeal therefrom should be made by 
either party, ffeld that this stipulation did not prevent the Court from setting aside the 
award on the ground of misconduct on the part of the arbitrator. — Burla Banga a. 
Kolapalli Beddi Sithaya, I. L. B., 6 Mad. 868. [Feb. 13, 1883.] 

Held by the Full Bench (Oldfield, J., dissenting).— That an order refusing to file 
In Court an agreement to refer to arbitration is not ap[)ealable. Per Oldfield, J. — That 
auch an order is appealable, and the court-fee payable on the memorandum of appeal is 
An ad^valorem fee computed on the value of the subject-matter in dispute in the appeal. 
Janki Tewari v. Oayan Tewari (I. L. B., 3 All. 427) distinguished by Stuart, C.J., and 
followed by Oldfield, J.— -Haya Nand v. Bakhtawar Singh, 1. L. B., 5 All. 333. [Feb. 
ie, 1883.] 

In an agreement to refer certain matters to arbitration, which was filed in Court 
under s. 523 of the Civil Procedure Code, and on which an order of reference was made 
by the Court, no provision was made for difference of opinion between the arbitrators, 
by appointing an umpire or otherwise. The arbitrators being unable to agree upon the 
matters referred, the Court, on the application of one of them, appointed an umpire, and 
directed that the award should be submitted on a particular date. An award was made 
by the umpire and one arbitrator without the concurrence of the other arbitrator, 
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ittbmitted to the Court, which passed a decree in acoordauee with its terms. On appeal 
by the defendant in the case, the District Judj^e reversed the decree. that an ap- 

peal would lie to the Judge from the decree of the first Court, where 
legal award such as the law contemplated. Lachman Das e. Brijpal (I. L. R., 6 All. 174) 
referred to. SeLd that in the present case there had been uo legal award such as the 
law contemplated, inasmuch as the agreement to refer gave the Court no power to appoint 
an umpire, and required that the award should be made by the arbitrators named by the 
parties. Seld that s. 509 and the other sections preceding s. 623 of the Civil Procedure 
Code, relating to the power of the Court to provide for difference of opinion among the 
arbitrators, were only made applicable to cases coming under s. 528, so far as their provi- 
sions were consistent with the agreement filed under that section. Held also that the 
defendant was not precluded from appealing to the Judge from the first Courts 
because he had not applied to set aside the award within the ten days allowed by art. 158, 
sch. ii. of the Limitation Act, inasmuch as that article applied to applications referred to 
in 8. 522 of the Civil Procedure Code, i. e., applications to set aside an award on any ot 
the grounds mentioned in s. 521, and the defendant did not contest the award on any oi 
those grounds. — Muhammad Abid «. Muhammad Asghar, 1. L. R , 8 All. 64. Dec. 14, 

1886.] 

624 . The foregoing provisions of this chapter, so far as they are con- Extending to 

Provisions of chapter ap- 8‘8tent with any agreement so 61ed, shall be appli- 
plioabio to prooeedmga under cable to all proceedings Under an order ot reier- 
order of reference. made by the Court Under section 523, and to 

the award of arbitration and to the enforcement of the decree founded 
thereupon. 

Where the partner of a firm in their partnership-deed agreed to refer their disputes 
to arbitration, and the reference made in pursuance of this agreement gave the arbitrators 
a power to make partition, but omitted a power to sell, field, on the award being made a 
rule of Court, that the Court had no power, under s. 326, Act VIII. of 1859, to order the 
sale of certain property of which the arbitrators were unable to make partition, and the 
sale of which they recommended on that ground. — Chuunimouey Dossee and another v. 

Nistarinee Dossee, 3 C. L. R. 357. [May 30, 1878.] 

The sharers of a joint undivided estate agreed in writing that such estate should be 
partitioned and the accounts thereof settled by arbitration, and named one of such sharers 
as arbitrator, and agreed that he should settle all the accounts, show the surplus at each 
sharer’s credit, and prepare lots, after partition of the lauds and houses comprehended in 
such estate, and have them drawn within one year from the completion of the partition. 

Subsequently one of such sharers applied, under s. 523 of Act X. of 1877, to have such 
agreemeut filed in Court. The other sharers not objecting to this course, such agreement 
was filed accordingly, and the case was referred to such arbitrator. The arbitrator made 
au award, whereby he partitioned such estate into lots, assigning some only of such lots 
by name, and wherein he stated that he had not been able to settle the accounts owing 
to the default of the parties, and that, considering that the partition should take effect 
without any delay, he did not ask for further time. He further stated that “ all the 
parties state that they will adjust the accounts after renewing the agreement,” and he re- 
quested that the uriassigned lots might be drawn in Court. The Court made au order 
confirming the award, and, it being objected that the settlement of the accounts should 
not be postponed, but tliat they should be settled as agreed, directed that the arbitrator 
should settle the accounts, and gave him a year’s time for that purpose, and, some of the 
parties not being willing to draw the unassigned lots, directed the distribution of such lots 
“ in reference to the age and number ” of the sharers. Held that such order was a “ de- 
cree ” within the meaning of ss. 2 and 622 of Act X. of 1877 ■ that the arbitrator should 
himself have drawn such lots, or he should have made the parties draw them ; but, inas- 
much as it would not have strained the agreement to have such lots drawn in Court, and 
DO objection had been taken to the arbitrator not having himself drawn them, it was not 
inoumbeut on the Court to have remitted the award in order that the arbitrator might 
have drawn them : that the Court, however, should not have distributed such lots in the 
manner it had done, but should have drawn a lot for each person, and in acting as it had 
done it had acted contrary to the award, and for that reason its decree could not be 
maintained ; and that, in confirming the award before the accounts had been settled add 
an award made in respect thereof, the Court had acted erroneously, inasmuch as the award 
had left undetermined a very import matter, viz., the settlement of the accounts, and the 
Court should, under s. 620 of Act X. of 1877. have remitted the award foi the rec insiderar 
tioD of the arbitrator, and, as it bad pov\er to remit it upon such terms as it thought fit, 
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the Court could have allowed one year, if necessary, for the settlement of the accounts ; 
and on this account, and also because the Court had made an order postponintf the settle- 
ments of the accounts, and thereby made an order coutrar}^ to and in excess of the award, 
its decree must be reversed.— Sadik Ali Khan v. Imdad Ali Khan, I. L. E., 3 All. 286. 

Nov. 16, 1880.] 


to 

Provincial S, 
C. Courts, 


626 . When any matter has been referred to arbitration without the 

Filing award in matter re- intervention of a Court of Justice, and an award 
I erred to arbitration without has been made thereon, any person interested in 
intervention of (.ourt. award may apply to the Court of tlie lowest 

rade having jurisdiction over the matter to which the award relates that the 
award be filed in Court. 


ir* 

r 


The application shall be in writing, and shall be numbered and register- 

Application to be number- as a suit between the applicant as plaintifl* and 
cl and registered. the otlier parties as defendants. 

The Court shall direct notice to be given to the parties to the arbitral- 
Notice to parties to arbitra- tion, other than the applicant, requiring them to- 

show cause, within a time specKii^d, why tlie award- 
should not be tiled. 


There is no appeal from an order refusing to tile an award under this se(dion — 
Taithialinga Pillai v. Eathvarn Pillai, 4 Ind Jur. 392. 

Except in the cases mentioned in the Art, there is no ap))eal from a decree which is 
passed in terms of an award.— Man ji Prcmji Shet y. Mali^akai Koyapen Korja Kaji, 4 
I, Jur, 396. 

A SUBMISSION to private arbitration need not be put in writing to be valid, and a 
private award made in pursuance thereof will be respected liv the Courts if did) jierfunned. 
both submission and award may be proved without ikrarnuinah.— W . It, Sp 76. [Fel). 
J9, 1864.] See also Mudlioo Manjee e, Eajuh Nilmonee Ningh Deo, 18 \\'. E. 633. 

1 Dec. 9, 1872.] 

Thebe is nothing in Act A^lII of 1859 to prevent parties, who have a suit pending 
in Court, to .siubmit the subject-matter of that suit and other matters in disj»ute to arbi- 
tration under this section.— \V. E. Sp., Mis,, 21. [A})ril 19, 1864. j 

Award should bo filed in Court. ElTect of not tiling as laid down in s. 327, Act 
VIII. 1859 (corresponding with ss. 525, 226, Act XIV. 3882). — Soophul 8ini: and others 
■r. Methoo Sing and others, 1 \V. H. lok [Sep. 22, 1865. j See also Lalla Mewu Lull e, 
Sree Mahato, 25 W. E 152. [Feb. 25, 1876.] 

The benetit of this section will be lo.st if the application for eiifor(;ementof an award 
of private arbitration bo not made within 6 months.-— Bli) rub Jhae. Huiioouiaii Dutt and 
others, 6 W. E. 123. [Feb. 28, 1866.] 

An appeal, on the allegation of want of consent of parlies, lies from the order of a 
lower Court under s. 327, Act VII]., 1859 (corresponding with s. 525, Act XIV., 1882), 
directing a private award of arbitration to be filed and enforced.- Ilulodlmr Sungiree c. 
Gunesh Sauthal and others, 6 W. E.60, [June 30, 1866 ] See also Lalla Ishurce Persliad 
and others r. Hiir llliunjun Tow-arce and others, 15 W. E. F, D. 9 [May 23, L871]; 
Protap Chunder Eoodro r. Huro Mouee Do.ssia, 24 W. E. 188 [dune 28, 1875 

Possession under a private award of arbitration would sutlico to make the award 
valid, under cl. 3, s, 3, Eeg. VI. of 1813, without tlie intervention of tlie Court.- Mobesh 
Chunder Moiter and others r. Buloram Moiter and others, 6 \V. E 94. [duly 17, 1866.] 

An order rejecting an application to file an award under this seidion is not a decree, 
and is therefore not a})pcalable. — Baboo thiutamun Singh r. Boopa Kooer, 6 W. E. 
Mis., 83 [Aug. 31, 1866] ; Digamhuree Dossee v. Proornanund Dey andothers, 7 W. 
E. 401 [April 24, JH67j ; Eaj ('ooinar Singh r. Kalce Churn Singli and other, 11 W, 
E. 67 [Jan. 23, lJ“t/9]; Modhoo Soodun Dars r. Odoilo Churn Dass, 12 M. E. 85 
[June 26, 1869]. Bui see Kliodu Buksh v. Mowla Buksh, M W. E. 255 [Aug, 25, 
1870]; Lalla Jshuree Pershad and others Hur Bhunjun Tewareo and others, 15 W. E. 
F B. 9 [May 23, 1871] ; Mus.samut Syudoonissa v. Fida llossein and others, 12 W, 
6. 182; [July 16, 1869]. Even thougli the order award costs.— Preonath Chowdhry tj* 
Karndhau and others, li VV. K, 104. [Feb. 8, 1869.] ^ 
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A PRIVATE award may be valid and bindin", though no proceedings under 8. 327, 
Act VIII., 1859 (corresponding with ss. 525, 526, Act XIV., 1882), have been taken 
to enforce it. — Baboo Surubjeet Naraiu Singh v. Baboo Gouree Pershad Narain Sing and 
another, 7 W. R. 269. [Mar. 14, 1867.] See also Ramyad Sahoo v. Doolar Sahoo, 9 "W. 
R. 441 [April 3, 1868] ; Nursingh Gariwan r. Piittoo Ostagur, 20 W. B. 420 [Sep. 0 , 
1873.] 

A Small Cause Court has jurisdiction, under this section, to entertain an application 
to file a private arbitration-award relating to a debt not exceeding the amount cognizable 
by such Court if the defendant resides within its jurisdiction. — Elam Puramanick r. 
•Sefuetullah Sheikh, 10 W. R. 85. [June 27, 1868.] See Mussamut Banoo v, Narain 
Sahoo, 13 W. R. 233. [Feb. 25, 1870.] 

An application to enforce an arbitration-award under this section may be made with- 
out any valuation of the suit. — Khoda Buksh v. Mowla Buksh, 14 W. R. 255. [Aug. 28, 
1870.]" 

The above section incorporates the provision of s. 522 as to the finality of the judg- 
ment given according to the award, and puts the award filed linder s. 525 in the same posi- 
tion as the award filed under s. 622. Where a Court files an arbitration-aw'ard, and passes 
a decree, that decree is final. — Sreenath Chatterjoe v. Kylash Chunder Chatterjee, 21 W. R. 
218. [Feb. 10, 1874.] 

When a private award between parties is filed in a Court under this section, Ibo 
prescribed course is for the Court to give judgment and pass a decree, and not to order 
‘execution before such decree has been passed. — Sahib Ram Jha v. Kashee Nath Jha and 
others, 21 W'. R. 295. [Feb. 25, 1874.] 

On an application under this section to have an award filed in Court, it was held that 
4be word “ award” an used in the plaint must be taken to include the w'hole document 
which is scheduled to the plaint, uc , the formal judgment as well as the decree.— Chowdhry 
Murtaza Hossein i\ Mussamut Bibi Becliunnissa, 26 W. R. 10 (P. C.). [July 13, 1876. ’ 

It was decided by the Full Bench in Lala Ishuri Pershad v. Hur Bhunjun Tewaree 
(15 W. R. F. B. 9) that the question of the existence of a legal award is one which is open 
to appeal, but that when the existence of the award has been finally determined, and judg- 
ment is given in accordance with the award, then there is no appeal. — Bahur Meah r. 
Jumun Meah, 2 C. L. R. 362. [April 3, 1878.] 

Unber Act X. of 1877, ss. 523 and 525, parties to a suit, as well as persons not en- 
gaged in litigation, may agree to refer matters in dispute between them to private arbitra- 
tion without the intervention of the Court, and may apply to have the agreement filed ; 
and the mere fact that the suit is pending with respect to the matters in dispute is not of 
itself a sufficient reason to induce the Court to refuse to file the agreement. — Harivalab- 
das Kalliandas v. Utarnchand Maneckchand, I. L. R., 4 Bom. 1. [Feb. 13, 1879.] See 
iilso Khemiia Gowala v. Budoloo Khan, 1. L. R., 6 Cal. 251. [July 8, 1880.] 

Where an arbitration-bond provides that the matters in dispute referred to the arbi- 
trators may be taken up and dealt with seriatim, and the award delivered bit by bit (khurd 
khuad), it is not necessary under s. 327 of Act VIII. of 1859 (corresponding with ss. 525, 
526, Act XIV,, 1882) that all the matters referred to should have been decided before the 

first portion of the award dealing with some only of the subjects in dispute can be filed. 

8rimoti 8boshcmukhi Dabir v. Nobin Chunder Roy, 4 C. L. R. 92. [Feb. 17, 1879.] 

A Subordinate Judge, although invested with the jurisdiction of a Small Cause 
Court Judge, does not, on that account, become a Small Cause Court Judge, nor his 
Court such a Court within the meaning of Act X. of 1877. He therefore has power, 
within the limits of his ordinary pecuniary jurisdiction, to receive and file aw’ards of 
arbitrators under s. 525 of that Act. — Balkrishna e. Lakshman, 1. L. R., 3 Bora. 219. 
[April 3, 1879.] 

When a Court has refused to file an award upon an application under s. 625, Civil 
Procedure Code, no appeal lies against such decision, which is an order, and not a decree ; 
but the High Court can iiitcrfero under s. 622. An award made under s. 625, which ks 
partly within and partly exceeds the terms of the submission to arbitration, cannot be en- 
forced by summary procedure under s. 526, as to such portion as does not exceed those 
terms. To refer to arbitration questions arising on the construction of the award and 
questions left undecided by it is a matter beyond the scope of an agreement to submit to a 
scheme for the future management of a devasam as regards conduct of suits, granting of 

!• Jin j llj* Aj •j ii n ^ O 
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Par Spankie, J. — An order refusing an applioaiion to file a a private award in Court 
is appealable as a decree. Jokhun Rai v, Buoho Rai (N. W. P. H. C. R. 1868, p. 853) 
and Hussaini Bibi v. Mohsin Khan (I. L. R., 1 All. 156) impugned and distinguished : 
Vishnu Bhau Joshi v. Ravji Bhau Joshi (I. L. R., 3 Bora. 18) distinguished. Par Stuart. 
C. J.— An order refusing an application to file a private award in Court on grounds noa 
mentioned in ss. 520 and 521 is a decree, and appealable as such. — Janki Tewari v. Gayan 
Tewari and another, I. L. R., 8 All. 427. [Jan. 11, 1881.] 

By the amendment of the plaint, a case under s. 525 of .Act - of 1877 w^as taken 
out of the scope of chap. 37 of that Act. Held that this being so, the decree of the 
Court of first instance was appealable. Held also, where a private award determined a 
matter not referred to arbitration, that a claim under s. 525 of Act X. of 1877, that such 
award should be filed in Court, was properly dismissed. — Juala Singh and another v. 
Narain Das, I. L. R., 3 All. 541. [Mar. 4, 1881. j 

Matters in dispute were referred to arbitration without the intervention of the 
Court. An award was made, and upon an application under s. 526 of the Civil Procedure 
Code to file the award, one of the parties showed caused why the award should not be filed, 
and the Subordinate Judge held the objection to be good. Held that no appeal lay. — 
Sree Ram Chowdhry o. Denobundhoo Chowdhry, I. L. R., 7 Cal. 490. [May 25, 1881.J 

The terra “ to show cause ” in ss. 525 and 526 of the Code of Civil Procedure (Act X. 
of 1877) does not mean merely to allege cause, nor even to make out that there is room 
for argument, but both to allege cau.se and to prove it to the satisfaction of the Court. 
Matters in dispute between the parties were referred to seven arbitrators without the in- 
tervention of a Court. The arbitrators, or so many of them as could be got together, held 
sittings extending over some months, and at each sitting they came to a decision, either 
unanimously or by a majority, on different questions submitted to them. These decisions 
were entered on the minutes of their proceedings ; and at their last sitting the arbitrators 
all agreed, and informed the parties, that the decisions so arrived at constituted the final 
award, and gave directions for embodying those decisions in the shape of a formal docu- 
ment, which was drawn up on a subsequent day, but wjis signed by four only out of the 
seven arbitrators. Tlie remaining arbitrators not being asked to sign it, they never did 
sign it. Held that the acjtual award was an oral aw'ard made by all the arbitrators on the 
last day of their joint sittings, and the drawing up of the formal award was a purely 
ministerial act to give effe<‘t to the previously completed judicial act. The omission to 
take the signature of the minority of the arbitrators to the document, which formed the 
record of the award, was not fatal to the award. Amongst other matters the arbitrators 
were asked to make a division of certain fields to which the parties were equally entitled. 
Tile arbitrators decided the other matters, but as regards the fields said that it was incon- 
venient to do so in consequence of the rains, and ordered the parties “ to receive the profits 
half and half, and to pay the asse.ssment half and half.’’ Held that the award left undeter- 
mined one of the principal sui)jects of di.spnte ; and as the Court had no power to remit the 
award to the arbitrators, the applicant was entitled to a judgment setting aside the order 
for filing the award. — Dundekars v. D^ndekars, I. L. R., 6 Bom. 663. [Aug. 14, 1882.] 

Where an award was made and signed by the arbitrators on the 5th of August 1881, 
hut was not delivered to the parties till the 13th September following, semble that an ap- 
plication to file the award, made on the 25th of February 1882, under the provisions of 
B. 525 of the Code of Civil Procedtire, was not barred by limitation. It is clearly the inten- 
tion of the Legislature that a party to an arbitration should have six montln to enforce the 
award, under s. 525 of the Code of Civil Procedure, from the time when he is in a position 
to enforce it. Under s*?. 525 and 526 of the Code of Civil Procedure, the Court has full 
power to enter into the question of the sufliciency of the (;ause shown against the filing in 
Court of an award. Daudekar v. Dandekars (I L. R., 6 Bom. 663) followed ; Ichamoyee 
Chowdhranee «. Prosunno iMatli Chowdhri (I. L. R., 9 Cal. 557) dissented from. After 
an award has been made and handed to the parties, the functions of the arbitrators cease. 
They have no ))owor afterwards to deal vyth an application for review of their decision. — 
In the Matter of the Petition of I)utto Singh ; I>ntto Singh v. Dosad Bahadur Singh, 
I. L. R., 9 Cal. 575. [Jan. 17, 1883.] 

No APPEAL lies from an order upon an application to file and award under s. 625 of 
the Civil Procedure Code. Upon an application to file an award under s. 526 of the Civil 
Procedure Code, the Court to which the application is made has no jurisdiction to enquire 
whether the defendant has agreed to the terms of the instrument referring the matter to 
arbitration, or whether the terms were obtained by fraud. When such objections are made, 
it is the duty of the Court to reject the application under s. 525, and refer the parties to ft 
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regular suit. The proper oourfc-fee upon an application to file an award under 9, 626 is 
the court-fee prescribed for applications, and not the court-foo upon a plaint, — Bijadhur 
Bhagut V. Monohur Bhagut, L L. R., 10 Cal. 11. [June 1, 1883.] 

Where an application is made under s, 625 of the Code of Civil Procedure to have 
tin award filed in Court, and it appears to the Court, on cause shown why the award should 
not be filed, that there is a reasonable dispute between the parties on any of the grounds 
mentioned in s. 520 or 521, the application should be dismissed. Under s. 525 of the 
Code of Civil Procedure, sufficient cause may be shown by affidavit or verified petition, 
8ree Ram Chowdhry v. Uenobundhoo Chowdhry (I. L. R., 7 Cal. 190) and Sashti Charan 
Chatterjee c, Tarak Chandra Chatterjee (8 B. L. R. 315) referred to. — Ichamoyoe Chow- 
dhranee u, Prosunno Nath Chowdhri, I. L. R., 9 Cal. 657. [July 31, 1883.] 

When an application is made to a Court to file an award under s. 525 of the Code of 
Civil Procedure, and an objection is made to the filing of it upon any of the grounds men- 
tioned in s, 620 or 521, the proper course for the Court to pursue is to dismiss the ap- 
plication, and to leave the applicant to bring a regular suit to enforce the award, in which 
all the objections to its validity may be properly tried and determined. Where no such 
ground of objection is made to the filing of the award, and the Court consequently orders 
it to be filed, no appeal lies against that order. — Hurronath Chowdhry v. Nistarini Chow- 
drani, I. L, R., 10 Cal. 74. [June 23, 1883.] 

Where a matter has been referred to arbitration, wiihout the intervention of a 
Court of Justice, by parties one of whom is an agriculturist, and an award has been made 
thereon, any person interested in the award may, without obtaining the conciliator’s certi- 
ficate, apply for the filirig of the award under s. 525 of the ( ode of Civil Procedure, the 
provisions of' which are not superseded by s. 47 of the Dekkhan Agriculturists’ Relief 
Act, 1879.— Gangadhar Sakhararn v. Mahadu Santaji, 1. L, R., 8 Bom. 20. [Sep. 27, 
1883,] 

Held (Oldfield, J., dissenting) that an appeal does not lie from an order disallowing 
an application to file an award under s. 525 of the Civil Procedure Code, Janki Tewari 
€>. Gay an Tewari (1. L. R., 3 All. 427) distinguished by Stuart, C.J. The same case fol- 
lowed by Oldfield, J. — Bhola v. Gobind Dayal, I. L. R., 6 All. 186. [Jan. 25, 1884.] 

Whkhe an a])plication was made to a Subordinate Judge to file an award, and an 
objection was taken that the arbitrators had made their award several months before the 
date of the one sought to be filed, thus impeaching the identity of the award, and tho 
Subordinate J udge, after an inquiry with regard to the several objections, ordered the aw^ard 
to be filed, held that the order of the Subordinate Judge should be set aside, or the award 
be deemed not to have been filed. The only objections which the Court can inquire into 
under ss. 525 and 526 of the Civil Procedure Code (Act XIV. of 1882) are those which 
are specified in ss. 520 and 521, and these relate to cases in which the reference and the 
award are accepted facts ; but where the objection denies the fartum of the particular aw’ard 
sought to be filed, and the objection does not seem to be frivolous, but one giving rise to 
inquiry into difficult questions of law and fact, it is not competent for the Court to deal 
with that objection under ss. 625 and 626. In such a case the Court should leave tho 
ttpplicaut to a regular suit on the award as the basis of his cause of action w’herein the 
party urging the objection will have the advantage of being defendant rather than a plaint- 
iff, and of having an appeal open to him in the event of an unfavourable decision. — Simal 
Haihu V. Jaishankar Dalsukram, I. L. R., 9 Bom. 264. [Dec. 2, 1884.] 

A DOCUMENT, although headed as an “ award,” and signed by the arbitrator, which 
merely recommends a solution of the questions referred to arbitration, will not be treated 
by the Court as an award on an application made under s. 525 of the Code of Civil Proce- 
dure. — Nundololl Mookerjee «. Chunder Kant Mookerjee, I. L. R„ 11 Cal. 356. [Mar, 
26, 1885.] 

The three parties to a deed of partnership agreed that in case of any dispute or 
difference, the matter should be referred to the arbitration of persons chosen by each 
party to such dispute, and that in case any such party should refuse or fail to nominate 
an arbitrator, then the arbitrator named by the other party should nominate another arbi- 
trator, and the two should nominate a third person as umpire. Certain differences having 
arisen among the three partners, two of them called upon the executors of the third to 
nominate an arbitrator under the terms of the deed, but they refused to do so. The first- 
mentioned partners then nominated an arbitrator, who in his turn nominated another, and 
these, having appointed an umpire, made an award. One of the partners at whose instance 
the matter in dispute had been referred to arbitration presented an application under 
8 . 625 of the Civil Procedure Code praying that the award might be filed in Court. This 
application was opposed by the executors of the third partner, who appeared and lodged 

O. P. 47. 
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verified petitioDs disclosing grounds of objection within the meaning of s. 621 of tho 
Code. Held that the wot^ “ parties ” as used in s. 525 should not be confined to persons 
who are actually before the arbitrators ; that if persons by an agreement have undertakcm 
botwewi themselves that, in the event of a certwn state of things happening, a particular 
procedure shall be followed which, under one state of circumstances, may be adopted in 
vitum^ they should, for the purposes of s. 525, be regarded as parties to that arbitration ; 
and that there was sufficient reason to show that the defendants in the present case were 
pnmd facie bound by the arbitration, so as to bring them within the terms of s. 626 as 
parties thereto, wlm should be called on to show cause why the award should not be filed. 
Willcox V. 8torkey (L. E., 1 C. P. 671) and Se Newton and Hetherington (19 C. B., N. 
8., 842) referred to. Held also that ss. 625 and 526 of the Code, read together, mean 
that the party coming forward to oppose the filing of the award must show cause, that 
48 , must establish by argument, or proof, or both, reasonable grounds to warrant the 
'Court in arriving at the conclusion that the award is open to any of the objections men- 
tioned in s. 520 or s. 521, and it is not sufficient, when it is sought to make the award a 
rule of Court, for the defeated party to come and merely say upon a verified petition that 
this or that ground referred to in ss. 620 and 621 existed against the filing. Sree Ram 
Chowdhry c. Denobundhoo Chowdhry (I. L. R., 7 Cal. 490) and Ichamoyee Chowdhranee 
V, Prosunuq Nath Chowdhry (I. L. R., 9Cal. 657) dissented from. Butto Singh v. Bosad 
Bahadur Singh (I. L. R., 9 Cal. 575), Bandekar v, Bundekar (I. L. R., 6 Bom. 608), and 
Chowdhry Murtiiza Hossein v. Bechunnissa (L. R., 8 Ind. Ap. 209), referred to, — Jones v, 
Ledgard, I. L. R,, 8 All. 340. [May 0, 188G.] 


Extending to 
Provincial S. 
C. Courts. 


526. If no ground, such as is mentioned or referred to in section 520 
Filing and enforcement of or section 521, be shown against the award, the 
auch award. Court shall order it to filed, and such award shall 

then take effect as an award made under the provisions of this chapter. 


Undes the law previous to Act VIII. of 1859, the summary refusal to enforce an 
arbitration-aw'ard did not bar the use of the award as the basis of a regular suit. — W. B, 
8p. 288 (L. R. 65). [June 18, 1864.] 

A PLAINTIFF cannot sue for moveables by a suit to enforce an award. He may sue 
for damages and losses sustained with regard to his share of ancestral property under his 
general rights of inheritance, whether adjudicated upon by a previous award of arbitration 
or not ; and as regards lands, he may sue either for enforcement of the award or upon his 
rights.— Ram Coomar Singh v. Bewan Ram Jeebun Singh and others, 6 W. £. 166. 
[Mar. 19, 1866 ] 

When sufficient cause is shown against a private award, the Court may refuse to 
enforce it under this section.— Nader Ali and others v. Majoo, 21 W. R. 877. [Mar. 28, 
1874.] 

The term judicial proceed as used in Act X. of 1877, a. 2, must be under- 
stood to mean a judicial proceeding of the same nature as a suit or such ^^oceedings as are 
referred to in ss. 333, 522, 526, and 531. The definition given in Act A. of 1872 is not 
applicable.— Balpatbhai Bhagubh4i v, Amarsang Khomd Bhai, I. L. R., 2 Bom. 553. 
[Mar. 20, 1878.] 

When a Court has refused to file an award upon an application under s. 626, Civil 
Procedure Code, no appeal lies against such decision, which is an order, and not a decree ; 
but the High Court can interfere under s. 622. An award made under s. 266, which is 
partly within and partly exceeds the terms of the submission to arbitration, cannot be en 
forced by summary procedure under s. 526 as to such portion as does not exceed those terms. 
To refer to arbitration questions arising on the construction of the award and questions 
left undecided by it is a matter beyond the scope of an agreement to submit to a scheme 
for the future management of a d^vasan as regards conduct of suits, granting of demises, 
custody of property, collection of rents, appointment and removal of servants, and defray- 
ment of current expenditure. R. By. Mdna Vikrama ZAmorin (Mab^r^ji Bahadur of 
Calicut) fl. Mallichery Kristnan Nambudri, I. L. R., 3 Mad. 68. [July 26, 1880.] 

Per Spankie, J.— An order refusing an application to file a private award in Court 
is appealable as a decree. Jokun Rai v. Bucho Rai (N. W. P. H. C R. 1868, p. 368) 
and Hussaini Bibi v. Mohsin Khan (I. L. R., 1 All. 156) imi)ugned and distinguished : 
Vishnu Bhau Joshi c. Ravji Bhau Joshi (I. L. R., 3 Bom. 18) distinguished. Per Stuart, 
C.J.— An order refusing an application to file a private award in Court on grounds not 
mentioned in ss. 520 and 521 is a decree, and appealable as such.— Janki Tewari and others 
V, Gayan Tewari and another, I. L. R., 3 All. 427. [Jan. 11, 1881.] 
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The ]^wer to file an award Includes the power to inqu ire if there was a submission* 
to arbitration, and this question is concluded by the decree which is final under ss. 526 and* 
622 of the Code of Civil Procedure. — Micbarya Gdruvu v. Sadasiva PiiPama Ghiruvu^ 
I. L. R., 4 Mad. 519. [Dec. 6, 1881.] 

Held by MelviH and Finliejr, JJ. — Before effect can be fpveo to an award by execu- 
tion-proceediuj^s, there must be judicpnent accordinf? to the award and a decree following 
thereon. A judgment-debtor, against whom an order for execution has been obtained 
behind his back, is not estopped from afterwards contending that there exists no decree 
which can be executed. — Ishward^ Jagjivand^ v. Dostbdi, I. L. R., 7 Bom. 816. fMay 
8, 1882.J 

Where an award was made and signed by the arbitrators on the 5th August 1881, but 
was not delivered to the parties till the 13th of September following, semble that an appli- 
cation to file the award, made on the 25th of February 1882, under the provisions of s. 
525 of the Code of Civil Procedure, was not barred by limitatiorj. It is clearly the inten- 
tion of the Legislature that a party to an arbitration should have six months to enforce tho' 
award, under s. 625 of the Code of Civil Procedure, from time to time when he isinpositiou 
to enforce it. Under sa. 525 and 526 of tho Code of Civil Procedure, the Court has full 
power to enter into tho question of the suflicieucry of the cause shown against the Ming 
Court of an award. Daudekar v. Daudekars (I. L. R., 6 Bom. 663) followed ; lohamoyee 
Chowdhranee v. Prosuuno Nath Chowdhri (I, L. R., 9 Cal. 557) dissented from. After ao 
award has been made and handed to the parties, the functions of the arbitrators cease. 
They have no power afterwards to deal with an application for review of their decision. — • 
In the Matter of the Petition of Dutto S>ingh ; Dutto Singh v. Dbsad Bahadur Singh, 
I. L. R., 9 Cal.'675. [Jan. 17, 1883.] 

Where an application is made under s. 525 of the Code of Civil Procedure to have atr 
award filed in Court, and it appears to the Court, on cause shown why tho award should not 
be filed, that there is a reasonable dispute between the parties on any of the grounds men- 
tioned in 8. 620 or 521, the application should be dismissed. Under s. 525 of the Code of 
Civil Procedure, 8uffi(;ient cause may be shown by affidavit or verified petitroD. Sree Ram 
Chowdhry v. Denobundhoo Chov?dhry (I. L. R., 7 Cal. 490) and Bashti Chanm Chatterjee’ 
f». Tarak Chandra Chatterjee (8 B. L. R. 316) referred to. — lohamoyee Cbowdhrairee if. 
Prosunno Nath Qrowdhri, I. L. R., 9 Cal. 557. [July 81, 1883.] 

The parties to a suit having referred the matters in dispute between them to arbi- 
tration, the arbitrators, without being specially authorized to decide the question of costs,, 
included in the award a direction that the defendant should pay the costs of the plaintiff. 
On the application of the plaintiff, the Subordinate Judge, under s. 626 of the Civil 
Procedure Code (Act XIV. of 1882), ordered the award to be filed, holding that the arbi- 
trators had, as such, an implied power to deal with the costs. The defendant applied to 
the High Court, under its extraordinary jurisdiction, praying that tho record of the case' 
might be sent for, and tho order of the Subordinate Judge sot aside. JleM that the arbi- 
trators had no implied power to deal with the question of costs, and that, on the defend- 
ant’s objection, the Subordinate Judge should have refused to file the award. Under 
the circumstances, the High Court, instead of setting aside the order to file the award, 
directed the award to stand good, except so far as it awarded costs, and that the decree 
should be drawn in accordance with it, as it would be if it contained no direction as le- 
costs. In any case, where there is a disregard of the law amounting to an excess of juris- 
diction. or a perversion of the purposes of the Legislature, tho High Court will interfere 
under its extraordinary jurisdiction where no other remedy is available. — Dagdusa Tilak- 
ohand v. Bhukan Govind Shet, I. L. R., 9 Bom. 82. [Sep. 15, 1884.] 

Where an application was made to a Subordinate Judge to file an award, and ai> 
objection was taken that the arbitrators had made their award several months b^ore the 
date of the one sought to be filed, thus impeaching the identity of the award, and the 
Subordinate Judge, after an inquiry with regard to the several objections, ordered the award 
to be filed, that the order of the Subordinate Judge should be set aside, or the award 
be deemed not to have been filed. The only objections which the Cburt can inquire into 
under ss. 626 and 626 of the Civil Procedure Code (Act XIV. of 1882) are those which 
are specified in ss. 620 and 521, and these relate to cases in w'hieh the reference and tho 
award are accepted facts ; but where the objection denies the factum of the particular 
award sought to be filed, and the objection does not seem to be frivolous, but one giving- 
rise to inquiry into difficult questions of law and fact, it is not competent for the Oburl^ 
to deal with the objection under ss. 625 and 526. In such a case the Court should leavv 
the applicant to a regular suit on the award as the basis of his cause of action wherein 
party urging the objection will have the advantage of being defendant rather than a plaint- 
iff, and of having an appeal open to him in the event of an unfavourable decision. — 

Nathu V, Jaishankar Dalsukr^m, I. L. R., 9 Bom. 254. [Dec. 2, 1884.] 
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627. Parties claiming to be interested in the decision of any question of 
Power to state case for fact or law may enter into an agreement in writing. 

Court's opinions. stating snch question in the form of a case for the 

opinion of the Court, and providing that, upon the finding of the Court with 
respect to such question, 

(а) a sum of money fixed by the parties, or to be determined by the Court, 
shall be paid by one of the parties to the other of them ] or 

(б) some property, moveable or immoveable, specified in the agreement, 
shall be delivered by one of the parties to the other of them ; or 

(c) one or more of the parties shall do, or refrain from doing, some other 
particular act specified in the agreement. 

Every case stated under this section shall be divided into consecutively 
numbered paragraphs, and shall concisely state such facts and documents a» 
may be necessary to enable the Court to decide the question raised thereby. 

628. If the agreement is for the delivery of any property, or for the 
When value of subject- doing, or the refraining from doing, any particular 

matter must be stated. act, the estimated value of the property to be deli- 

vered, or to which the act specified has reference, shall be stated in the agree- 
ment. 

629. The agreement, if framed in accordance with the rules hereinbefore 
Agreement to be filed and contained, may l>e filed in the Court which would 

numbered as suit. have jurisdiction to entertain a suit, the amount or 

value of the subject-matter of which is the same as the amount or value of 
the subject-matter of the agreement. 

The agreement, when so filed, shall be numbered and registered as a suit 
between one or more of the parties claiming to be interested as plaintiff or 
plaintifis, and the other or others of them as defendant or defendants ; and 
notice shall be given to all the parties to the agreement, other than tbe party 
or parties by whom it was presented. 

630. When the agreement has been filed, the 
Parties to be subject to parties to it shall be subject to the jurisdiction of 
Court 8 jurisdiction. Court, and shall be bound by the statements 

contained therein. 

631. The case shall be set down for hearing as a suit instituted under 
^ ^ , Chapter V., the provisions of which shall apply to 

® such suit so far as the same are applicable. 

If the Court is satisfied, after an examination of the parties,' or after 
taking such evidence as it thinks fit, 

(a) that the agreement was duly executed by them, and 

(^) that they have a hoiid fide interest in the question stated therein, 
and 

(c) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same way as in 
an ordinary suit, and upon the judgment so given a decree shall follow, and 
shall be enforced in the manner provided in this Code for the execution of 
decrees. 


The term ** judicial proceeding,” as used in Act X. of 1877, s. 2, must be understood 
to mean a judicial proceeding of the same nature as a suit or such proceedings as are re- 
ferr^ to in ss. 838, 622, 526, and 631. The definition given in Act X. of 1872 is not 
a|||hcable.— Da^atbh^i BhAgubhai v. Amarsang Khema Bhai, I. L. £., 2 Bom. 663. 
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CHAPTER XXXIX. 


Of Summary Pboobdurb on Nbootiable Instruments. 


632. In any Court to which this section applies, all suits upon bills of 

Institution of summary exchaiige, hundis, or promissory notes, may, in 
suits upoH bills of exchange, case the plaintiff desires to proceed under this 

chapter, be instituted by presenting a plaint in the 
form prescribed by this Code ; but the summons shall be in the form con- 
tained in the fourth schedule hereto annexed, No. 172, or in such other form 
as the High Court may, from time to time, prescribe. 

Jn any case in which the plaint and summons are in such forms re- 
spectively, the defendant shall not appear or defend the suit, unless he ob- 
tains leave from a Judge, as hereinafter mentioned, so to appear and defend ; 

and in default of his obtaining such leave, or of appearance and defence 
in pursuance thereof, the plaintiff shall be entitled to a decree for any sum 
not exceeding the sum mentioned in the summons, together with interest at 
the rate specified (if any) to the date of the decree, and a sum for costs to 
be fixed by a rule of the High Court, unless the plaintiff claims more than 
such fixed sum, in which case the costs shall be ascertained in the ordinary 
way, and such decree may be enforced forthwith. 

The defendant shall not be required to pay into Court the sum men- 
Payment into Court of sum tioned in the summons, or to give security there- 
mentioned in summons. for, unless the Court thinks his defence not to be 

prinid facie sustainable, or feels reasonable doubt as to its good faith. 

Explanation . — This section is not confined to cases in which the bill, 
hundi, or note sued upon, together with mere lapse of time, is sufficient to 
establish a primd facie right to recover. 


The High Court has power to extend the time within which a defendant in a suit 
brought under chap. 39 (summary procedure on negotiable instruments) of the Civil 
Procedure Court can come in and obtain leave to defend ; therefore, in a suit in which Jt 
appeared that the defendant resided at Peshawar, the time for the defendant to obtain leave 
from the Court to appear and defend was extended to 28 days. — Groom and another w. 
Wilson, I. L. R., 3 Cal, 539. [April 8, 1878.] 

633. The Court shall, upon application by the defendant, give leave to 

Defendant ehowinp defence apPfar and to defend the suit, upon the defendant 
on merits to have leavo to paying into Court the sum mentioned in the sum- 
appear. mons, or upon affidavits satisfactory to the Court, 

which disclose a defence or such facts as would make it incumbent on the 
holder to prove consideration, or such other facts as the Court may deem 
sufficient to support the application, and on such terms as to security, fram- 
ing and recording issues, or otherwise, as the Court thinks fit. 


534. After decree, the Court may, under special circumstances, set 

aside the decree, and, if necessary, stay or set aside 
Power to set aside decree. execution, and may give leave to appear to the 

summons and to defend the suit, if it seem reasonable to the Court so to do, 
and on such terms as the Court thinks fit. 


No appeal lies under Act X. of 1877 from an order made under that Act rejecting an 
application for an order setting aside a decree made ex parte against a defendant. — Gulab 
Singh V. Laohman Das, I. L. R., 1 All. 748. [July 16, 1878.] 

636. In any proceeding under this chapter the Court may order the bill, 

Power to order bill, &c., to huiidl, or note on which the suit is founded, to be 
bo deposited with officer of forthwith deposited with an officer of the Court, 

and may further order that all proceedings shall 
be stayed until the plaiutill’ gives security for the costs thereof. 
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63a The holder of every dishonoured bill of exchange or promissory 

Recovery of coet of noting have the same remedies for the recovery 

non-aooeptanoe of dishonour- of the expenses incurred in noting the same for 
od bill or not. non-acceptance or non-payment, or otherwise, by 

reason of such dishonour, as he has under this chapter for the recovery of 
the amount of such bill or note. 

637 . Except as provided by sections 532 to 536 (both inclusive), tho 

Procedure in suits under procedure in suits under this chapter shall be the 
chapter. same as the procedure in suits instituted under 

Chapter V. 

638 . Sections 532 to 537 (both inclusive) apply 

Apphoation of chapter. 

(а) the High Courts of Judicature at Fort William, Madras, and 
Bombay ; 

(б) the Court of the Recorder of Rangoon ; 

(c) the Courts of Small Causes in Calcutta, Madras, and Bombay ; 

{d) the Court of the Judge of Karachi ; and 

{e) any other Court having ordinary original civil jurisdiction, to whicb 
the Local Government may, by notification in the official Gazette, apply 
them. 

In case of such application the Local Government may direct by whom 
any of the powers and duties incident to the provisions so applied shall bo 
exercised and performed, and make any rules which it thinks requisite for 
carrying into operation the provisions so applied. 

Within one month after such notification has been published, such pro- 
visions shall apply accordingly, and the rules so made shall have the forco 
of law. 

The Local Government may, from time to time, alter or cancel any such 
notification. 


CHAPTER XL. 

Of Suits relating to Public Charities. 

639 In case of any alleged breach of any express or constructive trusts. 

When Buits relating to created for public charitable or religious purposes, 
public charities may be or whenever the direction of the Court is deemed 
brought. necessary for the administration of any such trusty 

the Advocate-General acting ex officio, or two or more p^jrsons having(a, di jcfc 
interest in the trust, and having obtained the conserit in writing of tlTe lcT^ 
^Vocate-General, may institute a suit in the High Court or the district Court 
within the local limits of whose civil jurisdiction the whole or any part of 
the subject-matter of the trust is sijiuate, to obtain a decree — 

(a) appointing new trustees under the trust \ 

\b) vesting any property in the trustees under the trust ; 

(c) declaring the proportions in which its objects are entitled ; 

(c^ authorizing the whole or any part of its property to l^e let, sold,, 
mortgaged, or exchanged ; 

{e) settling a scheme for its management ; 

or granting such further or other relief as the nature of the case may 

Inquire. 
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The powers conferred by this section on the Advocate-General may, out- 
side the Presidency-towns, be, with the previous sanction of the Local 
Government, exercised also by the Collector or by such officer as the Local 
Government may appoint in this behalf. 

Act No. X. of 1840, section two, is hereby repealed. 

WoESHiPPERS or devotees of an idol are entitled to brinj? a suit, complaining of 
a breach of trust, with reference to the funds or property belonging to the idol or appen- 
dant to its temple. — Qucere, Whether, if the suit had been brought a^ter Act X. of 1877 
came into force, s. 639 of that Act could be held applicable to the devdsthan of an idol or 
temple, dedicated merely to the purposes of such idol or temple P — Eddhabfi^i Kom Chim- 
p4ji SAli t). Chimnaji bin RAmji S41i, I. L. R., 8 Bom. 27. [Aug. 14, 1878.] 

In a suit by two of the worshippers at a certain mosque, instituted after having ob- 
tained the sanction of the Advocate-General under s. 539 of the Civil Procedure Code, 
against the mutawalli of the mosque, and two other persons to whom the mutawalli had 
mortgaged part of the endowed property to secure the repayment of a loan, it appeared 
that one of the mortgagees had sold some of the waqf property in execution of a decree 
which he had obtained upon his mortgage, and the property had been purchased by the 
•other mortgagee. The plaintiffs prayed that the property purchased might be declared to 
be waqf ; that the sale in execution might be declared to be invalid ; that a mutawalli 
might be appointed by the Court ; and that the costs of doing the acts of waqf might bo 
defrayed from the profits of the property belonging to the endowment. Eeld that, so far 
ns regarded that portion of the prayer as fell within the provisions of s. 639 of the Code, 
the plaintiffs were not entitled to sue, as they were not “ persons having a direct interest 
in the trust” within the meaning of the section, and that the suit should have been in- 
stituted under s. 14 of Act XX. of 18G3 after sanction obtained under s. 18. Held also 
that though the plaintiffs might possibly have obtained leave to sue under s. 80 of the 
Code on behalf of themselves and the other persons attending the mosque, they not having 
•obtained such leave were not entitled to institute the suit for the purpose of obtaining the 
relief asked for in the other prayers of the plaint. The words “ trustee, manager, or su- 
perintendent of a mosque,” &c., mentioned in Act XX. of 1863, mean the trustee, mana- 
ger, or superintendent of a mosque, &c., to whicjh the provisions of the Act are applicable, 
not the trustee, &c., of any mosque. And such persons are those to whom the provisions 
t>f Reg. XIX. of 1810 were applicable. The mosque, &c., to which the provisions of that 
Regulation were applicable, were mosques for the support of which endowments had been 
granted in land by the Government of the country or by individuals, and the mosques, 
&c., to which the provisions of Act XX. of 1863 apply are, not any mosques, &c., but any 
mosques for the support of whi(;h endowments in land have been made by the Government 
Or private individual. — Jan Ali v. Bam Nath Mundul, I. L. R., 8 Cal. 82. [Aug. 
12, 1881.] 

S. 530 of the Civil Procedure Code, 1877, does not apply to the case of an endowment 
for purposes religious as well as charitable. — Thanga Karuppa Nadau v. Arumdga Nddan, 
I. L. R., 5 Mad. 383. [Aug. 23, 1882.] 

Certain Mahomedans sued to set aside a mortgage of endowed property belonging 
to a mosque, the decree enforcing the mortgage, and the sale of the mortgaged property 
in execution of that decree, and for the demolition of buildings erected by the purchaser, 
and the ejectment of the purchaser. Held that the plaintiffs, as Mahom^ans entitled to 
frequent the mosque and to use the other religious buildings connected with the endow- 
ment, could maintain the suit, and s. 539 of the Civil Proo^ure Code had no application 
to the case, the endowment being a religious institution within the meaning of s. 24 of 
Act VI. of 1871, and therefore governed by Mahomedan law. — Zafaryab Ali t?. Bakhta- 
war Singh, I. L. R., 5 All. 497. [Mar. 27, 1883.] 

In or about the year 1839 a temple to the god Shri Anantndthji was erected in 
Bombay by the Bossa Oswall Bania caste, the religion of which caste is the Jain religion. 
A large portion of the fund-^ required for building the temple was advanced by one Nur- 
sey Ndthd, at that time the leading man in the ctiste ; the rest was obtained from the caste 
by subscription. The firm of Nursey N4th4 acted as the bankers to the caste and to the 
temple, received all the gifts and oflFerings made by the worshippers, and for many years 
administered all the affairs of the temple. The sums advanced by Nursey Ndth4 were 
gradually, but entirely, repaid to him out of the gifts and offerings. There were three 
separate funds, of which separate accounts were kept in the books, uu., (1) the dar^sa 
fund, which was devoted to the temple purposes, such as maintenance of priests, repairs. 
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Ac., and gifts to i)oorer temples ; (2) the saddran fund, which was more extended in it« 
objects, but still limited to religious and charitable purposes, such as payments to pool! 
devotees irrespective of their caste, &c. ; and (3) the mahajan fund, which was devoted to 
caste purposes, such as purchase of caste utensils, &c. All three funds were collected at 
the temple. Gifts and offerings were made by all worshippers at the temple, whether 
members of the caste or not. Subscriptions were made only by members of the ci^ste. 
All the regular subscriptions came from the caste exclusively, and the great bulk of the 
gifts and offerings came from the caste also. Only about Rs. 12,000 had been given by 
outsiders up to the date of the suit, while nearly (3 lakhs had been given by the caste* 
Kurse}"^ Natha died in 1842, and his adopted sou Virji Nursey became head of the firm, 
which continued to manage the funds of the temple under the name of Virji Nursey 
& Co. Virji Nursej^ died in 1852, and Hurbhum Nursey (defendant No. 1) succeeded 
him. The firm meauwhile had invested the funds of the temple iu eight lots of immove-* 
able property. In 18G7 the cov'^te determined to appoint trustees of the temple*property, 
and in September 1807 a trust-deed was executed, whereby Hurbhum Nursey, Kessowjl 
Ndik, Gheliabhoy Puddumsey (defendants Nos. 1, 2, and 3), together with three others 
w'ho were dead at the time of this suit, uiz., Jewraj Ruttonsey, Trlcuniji Wellji, and 
Madan Tejse}^ were ajipointed trustees of all the immoveable property belonging to tho 
temple. The deed set forth the objects to which the income of the property should be ap- 
plied, and provided that the surplus should be invested in Government securities, in cor- 
poration shares, or iu landed property, but in no other shares of any description whatso- 
ever. It also authorized the trustees to invest surplus moneys in the firm of Virji Nursey. 
It was admitted that, subsequently to June 1869, the trustees managed the temple, and 
not only the immoveable property, but all the funds. A debt of Rs. 2,40,000 was due 
from the firm of Virji Nursey & Co. to the temple and caste w'hen the trustees took over 
the management. In 1870 the firm of Virji Nursey & Co. became insolvent, and in their 
schedule the trustees were entered as creditors in respect of danisa account, Rs. 1,57,649 ; 
on mahajan account, Rs. 68,017 ; on sadaran account, Rs. 22,597. It was admitted that 
the trustees knew of this entry in tlie said schedule. Jdiey, however, received no dividend, 
allhough other creditors, including Kc.ssowji Naik (defendant No. 2), were paid two annas 
in the rupee. This sum of Rs. 2,40,000 due to the temple was wholly lost. In April 
1867, Rs. 15,000 of the temple-funds were invested — it did not appear by whom — in tho 
name of Gheliabhoy ruddumsoy (defendant No 3), and in August 1868 a sum of R.s. 
15,000 was advanced to ofie Jairaz Pirhhoy. In 1869 a sum of Rs. 10,000 was advanced 
by the trustees to Nursey Kossowji & Co., which was never re])aid, nor was any interest 
received upon it. It was lost on the failure of that fir^u in 1879. The principal partner 
of that firm (Nurse}’’ Kcs.sowji) was the only son of Kessowji Naik (defendant No. 2), 
who also had an interest in it In 1877-78 various loans were made by the trustees to three 
mills, in which one or more of the trustees was interested. Of Rs. 55,000 lent to the 
mills and to Nursey Kessowji & Co. Rs. 42.000 were lost. Half a lakh of outstanding 
gifts to the temple remained uncollected owing to the negligence of the trustees. Two 
suits brought by another e/aste agaitist the trustees were defended out of the templo-fuuds. 
All the defeu<lants (trustees), wnlh the exception of Kessowji Naik, were in needy circum- 
stances, In 1880 a hundred members of the caste protested against the management of 
caste and temple affairs by the defendants. The j)laintiffs, six in number, took part in the 
protest, and filed the present suit in 1881. Thereupon there was a caste agitation in fa- 
vour of the defendants, who w'ore all shettias of tho caste. A meeting of the caste was 
held, and a series of resolutions, supporting the defendants’ management, and approving of 
their conduct, was passed, and a document to that effect was signed by 1,468 persons — tbe 
whole caste in Bombay numbering only 1,500. Tlie plaintiffs sought to make the defend- 
ants liable in respect of the moneys lost to the ca.'Jte and temple-funds, and prayed for 
the appointment of new trustees and for the settlement of a scheme. The defendants 
denied the charges of negligence, and pleaded that the suit was not properly constituted, 
not having been brought under s, 30 or 539 of the Civil Procedure Code of 1877, and that 
it was in contravention of Reg. II. of 1827, cli. 2, s, 21. They relied upon the fact that 
the caste had approved of their conduct, and had allowed them to defend this suit at the 
expense of the enste. They contended ^at under these circumstances the plaintiffs were 
not entitled to maintain the suit, and that the Court would not interfere with, or control 
the decision of the majority of, the caste in matters relating to the internal management 
of its affairs, Ifpid that s. 30 of the Civil Procedure Code (Act X. of 1877) did not ap- 
ply. If the plaintiffs had any right of action, it was a complete right of action vested in 
each of them, and not a mere joint right shared with others, and incomplete unless they 
united themselves with others. They sued as subscribers to the temple and devotees of 
tho idol, and, as such, each had a right to complain of maladministration. They were en- 
titled to sue in their own right and in their own name without permission of the Court or 
notice to other parties interested. Held also (following Thanga Karuppa ©. Arumugm 
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Nadan il. L. E., 6 Mad. 883), that s. 639 of Aot X. of 1877 did not apply. The three 
funds admiaistei^ by the defendants were different in oharaoter. The mahdjan fund wm 
«. purely seoular fund ; the other two funds were reli^ous and charitable funds. Even if 
the case came under the Civil Procedure Code {Act XIV. of 1882), s. 639 would not apply, 
that section being permissive or directory, and not mandatory. Any person interested m 
the, proper observance of a religious endowment may sue in his own name to have the trust 
properly administered. The section does not prohibit a private suit, and does not make 
the sanction of the Advocate-General a condition precedent. The gifts to the temple 
comprised in the dar&sa and sad^ran funds were irrevocably dedicated to a public charity, 
and, therefore, the approval, by the caste, of the conduct of the trustees, was no bar 
to the suit. They were also dedicated to the idol, who was a public, not a mere private 
household divinity. The ideal personality of such an idol is well recognized, and in 
case of misappropriation of the property he is entitled to the protection of the publio 
authorities, on the ground that it has been devoted to public religious purposes, and must 
not be wasted even by the donors. The management of the temple belonged to the Dossa 
Oswall !Bania caste, and not to the whole Jain community. Although the donations were 
irrevocably dedicated to public purposes, the donors had never lost the right, which was 
attached to the caste from the beginning, of managing the temple which they had founded, 
and their management could only be interfered with as a public charitable trust on proof 
of maladministration. On the evidence, held that the defendants were not liable for losses 
prior to 1867. It was not clearly proved that they were managers of the temple-funds 
before that date. Held also that the defendants were liable for the losses incurred subse- 
quently to 1867. They assumed the management on the execution of the trust-deed in 
that year, and ought to have taken steps to recover the moneys which had been improperly 
advanced on loan or otherwise negligently invested. Not having done so, they were guilty 
of wilful neglect, and were liable to refund the moneys which had been lost. The liabili- 
ty was, however, confined to the first three defendants, it not being proved that the re- 
maining defendants had ever acted as trustees. The negligence of the trustees in not 
taking steps to recover the Rs. 2,40,000 due from the firm of Yirji Nursey & Co. was a 
clear breach of trust. The evidence showed that although the whole sum could not have 
been recovered at any time during the trusteeship of the defendants, yet that some por- 
tion of the money might have been obtained if due diligence had been used, and that other 
creditors of the firm had actually been paid two annas in the rupee. The first three de- 
fendants were, therefore, liable to refund two annas in the rupee of such portion of the 
Es. 2,40,000 as belonged to the darto and saddran funds. As to the mah^jan fund, it be- 
longed to the caste, and the caste had condoned its misapplication, which it had power to 
do. The defendants were also held liable to refund such other sums as had come into their 
hands, and had been lost in consequence of their negligence. Held also that, under the 
provision of s. 10 of the Limitation Act (XV. of 1877), the suit was not barred. The 
property became vested in the defendants for specific purposes ; and, although it was no 
longer in their hands, the suit fell within the section, inasmuch as the money could be 
traced to the hands of the trustees, and the losses were caused by their misconduct and im- 
proper dealing with it. The Court removed the defendants from the trusteeship, and or- 
dered a scheme to be settled. — Thackersey Ilewrdj v, Hurbhum Nursey, I. L. E., 8 Bom. 
432. [ J une 20, 1884.] 

The plaintiff sued to recover possession as mutwali of certain parcels of land, alleging 
that they were dedicated as waqf, and that the profits were applied to the feeding df 
wayfarers and travellers, to lighting the mosque and shrine in the evening, and to meeting 
the expenses of repeating prayers on the occasion of Id and Bakhrid^ and that the said 
profits were never spent for personal purposes.” The plaintiff based her right to sue upoh 
the fact that her deceased husband had been mutwali, and she prayed that the property in 
suit might be declared waqf, and that certain alienations made by her step-son since her 
husband’s death might be set aside. Held that the trust to which the suit related was 
one partly for charitable and partly for religious purposes. As far as it related to the 
former, it was governed by s. 639 of the Civil Procedure Code, and if viewed in the light 
of the latter, by Act XX. of 1863 ; and that the suit, not being properly framed in com- 
pliance with the provisions of either of those enactments, was not maintainable. Held^ 
further, that even supposing the endowment alleged was neither a public charity within 
the meaning of s. 639 of the Civil Procedure Code, nor a religious endowment to which 
Act XX. of 1863 applied, the plaintiff was not entitled to sue alone, as it was clear upon 
the face of the plaint that she was not alone interested in the subject-matter of the suit, 
and therefore that she could only sue on behalf of all who were so interested, having first 
obtained the leave of the Court and otherwise complied with the provisions of s. 80 of the 
Civil Procedure Code. — Lutifunissa Bibi v. Nazirun Bibi, I. L. E., 11 Cal. 88. [Aug. £9f 
1884 .] 


O. P. 48. 
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A MtrHAMMADiN’ brought a suit against a person in possession of certain property, 
for a declaration that the property was waqf. He did not allege himself to be interested 
in the property further or otherwise than as being a Muhammadan. He stated as hk 
oause of aotion that the defendant had, in a former suit between the same parties, filed a 
Written statement, in which he denied that the property now in question was waqf. JSTfld 
that, unless it could be shown that the suit was maintainable under some statutory provi- 
tiion, it could not be maintained. Held that, inasmuch as no permission had been given 
to the plaintiff to bring the suit, it was not maintHinable under Act XX. of 1868, or 
■under s. 589 of the Civil Procedure Code. Reid that the suit was not maintainable 
under the provisions of s, 42 of Act I, of 1877 (Specific E/elief Act). Reld^ therefore, 
that the suit was not maintainable. Htldt further, that the relief contemplate by s. 42 
of the Specific Relief Act being always a matter of the Court’s discretion, and inasmuch 
as the evidence adduced by the plaintiff himself showed that the defendant was using the 
property for charitable purposes, it would not be proper to make the declaration prayed 
for by the plaintiff, even if the suit were maintainable. — W«id Ali Shah a. Diaoatrul-lah 
Beg, I. L. B., 8 AIL 81« [Nov. 26, 1885.] 


PART VI. 
OF APPEALS. 


CHAPTER XLI. 

Cf Appeals from Original Decrees. 

64-0. Unless vlien otherwise expressly provided by this Code or by any 

Appeal to lie from all origi- O**’''*' »»» aPPe«l 

nal decrees, except when ex- lie from the decrees, or from any part of tne decrees, 
pressly prohibited. Qf CJourts exercising original jurisdiction to the 

Courts authorized to hear appeals from the decisions of those Courts^ 

Where the Court of first instance held that the land sued for was not included in the 
•defendant’s garden, and they were not the owners of it, but that they could not be ejected 
from it, as they were in possession under a lease which had not expired, and that the ques- 
tion whether such land was included in the defendant’s garden, and that they were the 
owners of it, was not res judicata ; and the Court made a decree dismissing the suit in 
these terms, “ Ordered that the plain tiff’ claim as it stands at present be dismissed : ” Reid 
that the defendants were entitled, under Act X. of 1877, s. 540, to appeal from such de- 
cree. — Lachman Singh v. Mohan, I. L. B., 2 All. 497. [Nov. 28, 1879.] 

Applicattons for the extension of the period for the submission of an award and 
orders thereon should be made in writing and recorded. When a party has been prejudiced 
by having the time allowed for taking objections to an award curtailed by the Court, no 
appeal lies, but a review should be granted by the Court of first instance. — Monji Premji 
l^t V. Maliyakel Koyassan Koya Haji, I. L. B., 3 Mad. 59. [Jan. 27, 1880.] 

An appellant, who has obtained a decree setting aside the decision of the Court of 
first instance, is not entitled to a further appeal to the High Court, on the ground that he 
Is dissatisfied with some of the findings recorded in the judgment of the lower Appellate 
Court, an appeal from an appellate decree under s. 584 being strictly restricted to matters 
contained in the decree alone. — Koylash Chunder Koosari v. Bam Lall Nag, I. L. B., 
6 Cal. 206. [May 20, 1880.] 

The plaintiffs, the widow and son respectively of N, deceased, claimed immoveable 
property inherited from his father by N, and also immoveable property which had devolved 
^on N from his brother, who had predecjeased him, and mesne-profits of such properties. 
Tlie Court of first instance, finding that the claim to the former property was admitted, 
and that to the latter was not denied, but resisted as barred by s. 13 of Act X. of 1877, 
and holding it not to be so barred, made a decree returning the plaint to the plaintiffs that 
they might, after correcting it, file it either in the Revenue Court in regard to the profits 
of the former property, or in the Civil Court for possession of the latter property. Reid 
that, although the claim of the plaintiffs was not either decreed or dismiss^, yet as the 
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right aud title atisorted by thorn to such properties was implicitly reoogDised W such deoreo^ 
the defendaots were entitled to appeal from it. — Behari Bhagat e. B^gam Bibi, I. L. 

8 All. 75. [July 19, 1880.] 

M SUED K and J to enforce a right of pre-emption in respect of property which he 
alleged K had sold to J. K denied that she had sold such property to J. J set up as a 
defence that M had waived his riglit of pre-emption. The Court of first instance dismiss- 
ed the suit on the ground that the alleged sale bad r>ot taken place. J appealed, making 
M and K respondents. The lower Appellate Court dismiss^ the appeal, also bolding 
that the alleged sale had not taken place. J then appealed to the High Court, making K 
the respondent. Held that neither the appeal from the origiixal decree in suit, nor the 
appeal from the appellate decree therein, was admissible. JSeld also that the finding as 
to the alleged sale was one between the plaintiff and defendants in the suit, and not be*- 
tween the defendant-vendor and the defendant-vendee who were litigating, and would not 
bar adjudication of the matter in issue between them in a suit brought by the latter for 
the establishment of the sale.— Jumna Singh and another v. Kamar-un-nisa, 1. 1>. E., 3 Alh 
162 (P. B.). [Aug. 12, 1880.] 

Nothing remained to be done in a suit except to hear arguments, for which a time 
bod been appointed. Neither the plaintiff nor his pleader appeared at the appointed time* 
The Court consequently dismissed the suit. Held that its decree was appealable under s* 
540 of Act X. of 1877, and the lower Ap]>eHate Court should have entertained the appeal 
and disposed of it with reference to the provisions of s. 565, and ss. 102 and 108 were not 
applicable to.the circumstances. — Baicband v. Mathura Prasad, I. li, E., 8 All. 292, [Nov, 
26, 1880.] 

By a decree in an administration-suit, A was appointed receiver ^ to manage the estate.*' 
A died, and by a subsequent order B was appointed receiver. One of tlio defendants in 
the suit appli^ to have B removed from the office of receiver on the ground of his alleged 
mismanagement of the estate. The application was refused. Held that the order of re- 
fusal was appealable, whether the former Code or the present Code of Civil Procedure waa 
deemed to be applicable, being an order made in reepect of a question arising between tho 
parties to a suit relating to the execution of the decree. — Mithi^i v, Liraji Nowroji Banaji j. 
Harrivullubhdis Calli^ndas v. Ardasar Frtoji Moos, I. L. E., 5 Bom, 45, [Dec. 3, 1880.J 

An order under s. 556 of Act X. of 1877, dismissing an appeal for the appellant'^ 
default, is not a “ decree” within the meaning of s. 2, and is not appealable. — Mukhi v. 
Fakir, I. L, E., 8 All. 382. [Deo. 22, 1880.] 

Per Spankie, J. — An order refusing an application to file a private award in Court is 
appealable as a decree. Jokhun Rai v. Bucho Rai (N. W. P. H. C. R. 1868, p. 868) aud 
Hussaini Bibi v. Mohsin Khan (I. L. R., I All. 156) impugned and distinguished r Vishuo 
Bhau Joshi v. Ravji Bhau Joslii (I. L. R., 3 Bom. 18) distinguished. Per 8tuart, C.J. — 
An order refusing an application to file a private award in Court on grounds not mentioned 
in 88. 520 and 521 i.s a decree, and appealable as such, — Janki Tewari r. Gayan Tewari, I, 
L. E., 3 All. 427. [Jan. 11, 1881.] 

Thb lower Appellate Court (Subordinate Judge) decided on appeal by the defendant 
from the decree of the Court of first instance (Munsif) that the Court of first instance had 
no jurisdiction to entertain the suit, as the value (rf the subject-matter of the suit exceed- 
ed the pecuniary limits of its jurisdiction ; and ordered that “ the appellant’s appeal be 
decreed, the decision of the Munsif be reversed, and the record of the case be sent to the 
Munsif to return the plaint to the plaintiff for presentation to the proper Court.” The 
plaintiff appealed to the High Court from such order as an order returning a plaint to be 
presented to the proper Court. Held that such order could not be regarded as one to 
which art. 6 of s. 688, Act X. of 1877, was applicable. That relates to orders returning 
plaints for amendment or to be presented to the proper Court passed by a Court of first 
instance, and not to an order by an Appellate Court upon an appeal to it from the decree 
of a Court of first instance on general grounds. The plaintiff’s proper course was to have 
preferred a second appeal.-— Bindeshri Chaubey and others t>. Nandu, I, L. E., 8 All. 456, 
[Jan. 28, 1881.] 

Whbbe a Judge, after the defendant’s written statement was pat in, framed certain 
preliminary issues, and decided them, directing part of plaintiff’s claim to be dismis^, 
and part to be tried on the merits (which trial might necessitate the taking of an account 
from (jefendant), held that no appeal lies from such an order either on the part of the plaint- 
iff because the Civil Procedure Code only allows an appeal against a portion of the decision 
when there has been a decisiou relating to the disposal of the entire suit, or on the part of 
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defendant inasmuch as there had been no final order to take an account. — TJdni Bdjaba 
H4ja Telugoti Kumdra Tdchama Ndjadu Bahadur, Panch Hazar Munsubdkr Biliaof Yen- 
katagiri v. Mahommed Bahimtulla ^hib, I. L. B., 8 Mad. 13. [Mar. 28, 1881.] 

An order made under s. 37, Bengal Bent Act (Beng. Act YIII. of 1869), is a decree 
within the meaning of the definition contained in the Civil Procedure Code (Act X. of 
1877), and an appeal lies therefrom under the provisions of s. 540. — Brojendro Coomar Boy 
V. Krishno Coomar Ghose, I. L. B., 7 Cal. 684. [July 25, 1881.] 

Under s. 540 of the Civil Procedure Code an appeal lies from decrees passed ex parU. 
If a defendant appears at the first hearing, and files a written statement, he should not be 
placed ex parte. — Anantharama Patter e. Madhava Paniker, I. L. B., 8 Mad. 264. [Sep. 
8, 1881.] 

At the hearing of a suit, a party, though he had sufficient warning of what was neces- 
sary, did not take the proper steps to cause the production of the documentary, and only 
admissible, evidence of a material fact which had to be proved by him ; and the decision 
was against him. The record of another proceeding would, it was said, have supplied thie 
evidence ; and an application had been previoasly made, on which the order of the Judge 
was that “ the matter would be decided when the case was tried, and the record would be 
sent for, if necessary.” No further application to the Court was made, and no attempt to 
supply this evidence. Held that if there had been, as there might have been, an oversight 
by the party in not calling the attention of the Judge to the above order, and in not ten- 
dering the evidence, there had been no omission on the Judge’s part affording ground for 
appeal. — Chandi Churn Shashmal v. Durga Churn Mirdua, I. L. B., 9 Cal. 260. [Mar, 17, 
1882.] 

Held by Stuart, C.J., and Straight and Tyrrell, JJ. (Oldfield and Brodhurst, JJ., 
dissenting), that a defendant against whom a decree has been passed ex parte ^ and who has 
not adopted the remedy provided by s. 108 of the Civil Procedure Code, cannot appeal from 
such decree under the general provisions of s. 540. — Lai Singh v. Kunjan, I. L. B., 4 All. 
887. [April 27, 1882.] 

Per Oldfield, J. — When an original decree is amended under s. 206 of the Civil Pro- 
cedure Code, it, as amended, is the decree in the suit ; and an appeal, therefore, lies from it 
under the provisions of s. 540, when the validity of the amendment can be questioned. 
The matter of amending a decree under s. 206 does not by itself constitutes “case’^ 
within the meaning of s. 622 of the Civil Procedure Code, but forms part of the pro- 
ceedings in the suit in which the decree is made. Held therefore, per Oldfield, J., that, 
where an original decree, which was appealable, was amended by the Court of first in- 
stance, under s. 206 of the Civil Procedure Code, the High Court had no power to revise 
such amendment under s. 622 of the Code. Per Mahmood, J. — An order passed under 
8. 206 amending a decree is a separate adjudication, and is not merely a part of the origi- 
nal decree, and cannot alter its date, and such an order is not appe;ilable under s. 588 of 
the Code. Such an order, therefore, can be revised by the High Court under s. 622. — 
Baghunath Das v. Baj Kumar, I, L. B,, 7 All, 276. [Dec. 22, 1884.] 

a suit to obtain possession of certain property, and to set aside a deed called a deed 
of endowment (waqfnamaJt on the ground that the defendant had fraudulently obtained 
its execution, the defendant pleaded (i) that the deed was a valid one, and (ii) that she was 
in possession of the property in satisfaction of a dower-debt, and her possession could not 
be disturbed so long as the debt remained unsatisfied. The Court of first instance held 
that the deed was invalid, hut that the defendant was entitled to remain in possession of the 
propetry till her dower-debt was satisfied, and the Court passed a decree which merely 
dismiss^ the suit, without embodying the finding as to the deed. On appeal by the 
plaintiff to the District Judge, the defendant filed objections under s. 561 of the Civil 
Procedure Code in regard to the first Court’s decision that the deed of endowment wa» 
invalid. The Judge dismissed the plaintiff’s anpeal, affirming the finding as to dower, 
*nd, refusing to decide the question of ^the validity of the deed, as being unnecessary for 
disposal of the claim, disallowed the defendant’s objections. defendant appealed to 
the High Court, Held by the Full Bench (Oldfield and Mahmood, JJ., dissenting) 
that if a decree is, upon the face of it, entirely in favour of a party to a suit, such decree 
.being the thing which bv law is made appealable, and nothing else, that ptrty has no right 
of appeal therefrom. If, in the judgment of which such decree is the formal expression, 
findings have l^en recorded upon some issues against that party, and he desires to have 
formal effect given to them by the decree, so as to allow of his filing objections thereto 
under s. 561 of the Civil Proo^ure Code, or of appealing therefrom under s. 640, he must 
take steps under s. 206 to have the decree properly brought into conformity with the 
Judgment, so that there may be matter on the face of it to show that something has beeti 
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decided a^iDst him ; but if he fails to take this course^ the decree, though in ^neral 
terms, will stand good as finally deciding the issues raised by the pleadings upon which the 
ultimate determination of the cause and the decree itself rested. The findings in a judg- 
ment upon matters which subsequently turn out to be immaterial to the grounds upon 
which a suit is finally disposed of, as to the plain tifPs right to any portion of the relief 
sought by him as declared by the decree, amount to no more than obiter dicta^ and do not 
constitute a final decision of the kind contemplated by s. 13 of the Civil Procedure Code, 
JELeld also that, in the present case, the J udge was right in holding that the question as 
to the validity or otherwise of the deed of endowment was wholly immaterial. The judg- 
ment of Straight, J., in Lachman Singh o. Mohan (I. L. R., 2 All. 497), approved and 
followed. Per Oldfield, J., contra, that the decree, to agree with the judgment and 
fulfil the requirements of s. 206 of the Civil Procedure Code, should contain the mate- 
rial points for determination arising out of the claim and material for the decision thereon ; 
that if this has not been done, the defect is a good ground of appeal, notwithstanding that 
the decree, on its face, may be altogether in favour of the appellant, and notwithstanding 
that he may not have applied for amendment of the decree under s. 206, or for review of 
judgment ; and that, in the present case, the defect in the decree would afford a good 
ground of appeal. Per Mahmood, J., that inasmuch as the provisions of s. 13 of the 
Civil Procedure Code relate as well as to the trial of issues as to the trial of suits, and in 
the present case the validity or otherwise of the deed was a matter directly and substan- 
tially in issue between the parties, and was adjudicated upon, the finding of the first 
Court upon that issue was not a mere obiter dictum, but would be binding upon the defend- 
ant as rea judicata, notwithstanding the fact that the suit against her was dismissed on 
the ground that she held possession of the property in lieu of dower ; that whatever has 
the force of rea judicata is necessarily appealable ; that the word “ from ” as used in 
fl. 540 or s. 684, and the expression “ objection to the decree ” in s. 561, refer not only to 
matters existing, upon the face of the decree, but also to those which should have existed, 
but do not exist there ; and that the defendant in the present case was aggrieved or in- 
jured by the omission in the decree of the first Court, and was therefore entitled to file 
objections to it, and, for the same reason, to appeal to the High Court from the decree of 
the lower Appellate Court. Also per Mahmood, J., that it was doubtful whether the 
reliefs contemplated by ss. 206 and 623 were open to the defendant ; but that, even con- 
ceding that she ought to have sought her remedy under either of those sections, her neg- 
lect to do so did not make her incapable of obtaining the same result by the exercise of 
her right of appeal. Anusuyabai v. Sakkaram Pandurang (I. L. R., 7 Bom. 484), Man 
Singh V. Narayan Das (I. L. R., I All. 480), Mohan Lai v. Ram Dayal (I. L. R., 2 All. 
849), Niamat Khan v. Phadu Buldia (I. L. R., 6 Cal. 319), and Pan Kuar v. Bhagwant 
Kuar (N. W. P., H. C. R., 1874, p. 19), referred to. — Jamaitunuissa o. Lutfunnissa, 
I. L. R., 7 All. 606. [Peb. 21, 1885.] 

The plaintiff’s claim to redeem certain lands was rejected by a Subordinate Judge on 
2l8t December 1882, On the 1st February 1883, the plaintiff, who was an agriculturist, 
presented an application for review to the Special Judge appointed under the Dekkhan 
Agriculturists’ Relief Act. His application was rejected by that Judge, who was of opi- 
nion that the plaintiff’s remedy lay in an appeal to the District Judge. The plaintiff was 
not informed of the result of his application to the Special J udge until the following 
May, at which time the Court of the District Judge was closed for vacation. On the 3rd 
June 1883, he presented an appeal on the opening of the District Court. The District 
Judge dismissed the appeal as barred by limitation. On appeal to the High Court, a pre- 
liminary objection being taken that a second appeal would not lie, held that the order of 
.the District Judge, having the force of a decree within the meaning of s. 2 of the Civil 
Procedure Code (Act XIV. of 1882), was appealable under s. 540 of the Code. Order 
discharged under the circumstances, the District Judge having given no reasons for mak- 
ing the order.— Raghu N&th Gopil o. Nilu N4th£ji, I. L. R., 9 Bom. 462. [Mar. 81, 
1885.] 

PovEETT is not sufficient cause,” within the meaning of s. 6 of the Limitation Act, 
(XV. of 1877), for admitting an appeal after the ordinary period of limitation prescribed 
therefor has expired. — Moshaulah o. Ahmedullah, I. L. R., 13 Cal. 78. [Feb. 11, 1886.] 

Held by the Full Bench (Straight, Offg. C. J., and Tyrrell, J., expressing no opinion), 
that a respondent in whose absence the appeal has been heard ex parte, and against whom 
judgment has been given, may prefer a second appeal from the decree under the provi- 
siops of 8. 684 of the Civil Procedure Code, and his remedy is not limited to an applica- 
tion under s. 660 to the Court which passed the decree to re-hear the appeal. Ramjas r. 
'Baijnath (I. L. R., 2 All. 567) approved. Per Oldfield, J. — There is a distinction be- 
tween the case of a defendant in a Court of first instance and that of a respondent in 
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uu Appellate Court not appearing witb reference to ss. 106 and 500 of the Code. Lai 
StOf^h V. Kunjau (I. L. B., 4 All 387) and Eamshet Bachai^et v. Bnlkishna Ababhat 
(6 Bom. H. C. R. 161) referred to. Per Mahmood. J. — The distinction is one of detail 
merely, and not of principle, Lai Sinj(h v. Kunjau (I. L. R., 4 All. 387) dissented from. 
Zain-ui-ab-diu Khau v. Ahmad Raza Khan (I. L. R., 2 All. 67 ; L. R. 5. Ind. Ap. 233), 
JamaiUuip>ui8sa v. Luft'un-nissa (I. L. R., 7 All. 606), Ashruff>uu-nissa v. Lehareaua 
I. L. R«, 8 Cal. 272), Luckhmidas Vithaldas v, Ebrahim Oosmau (I. L. R., 2 Bom. 644), 
Anantharama v. Madhava Penikar (1. L. R., 3 Mad. 264), and Medalatha*s Case (I. L. 
R., 2 Mad. 75), referred to. Aif^o per Mahmood, J. — Where two procedures or two ro- 
m^ies are provided by statute, one of them must not be taken as operating in dero^iratiott 
of the other. — Ajudhia Prasad if. Bahnukaiid, I. L. R., 8 All. 354. [May 10, 1886.] 

8. 5 of the Limitation Act inves a discretion to a Court to admit an appeal filed oiit 
of time. A valued his suit at Rs. 18.000, which was reduced to less than Rs. 6,000 by 
the Court of first instance at Rjijshahye. A decree, dated the 20Mi December 1883, 
was given against the defendant, who applied for copies on the 3rd of Pe])ruary. and the- 
decree was ready on the 7th. The defendant w'as npparently under the iinpression that 
the appeal would lie to the Hi<jrh Court ; but on the 16th of March a letter wa.s des- 
patched by his Calcutta agent informing him that he was mistaken, and tliat the appeal 
lay to the District Judge. Thi*^ letter rea<diod Raj'shahye on the 17th, and the appeal was 
filed on the 23rd of March. jETfi/d that, under the circum'^tances, the Court might admit 
the appeal in the exercise of its discretion under s. 5 of the Limitation Act. — ^Huro 
Chunder Roy v. Sumaraoyi, I. L. R., 13 Cal. 266. [May 31, 1886.1 

t An appeal from the Court of the Re<?order of Rangoon to the High Court is an appesvl 
under the Civil Procedure Code, and must be made within the time prescribed by art. 
156, sch. ii. of the Liinitation Act. — Aga Mahomed llamadani v. Cohen, I. L. R., 
13 Cal. 221. [July 22, 1886.] 

The proviso in s. 49 of the Burma Courts Act amounts to an express derdaration that 
it is a condition precedent to the right of appeal from the Recorder’s Court that the suit 
shall be one which has an amount or value (capable of being estimated in irioney, and that 
that amount or value must, fall within (jertain spedfiod limits. A suit for the restitution 
of conjugal rights is incapable of being valued, and no appeal therefore in such a suit wlTf 
lie under the Burma Courts Act from a (hjcision of the Recorder of Rangoon.— Golam 
Rahman v. Fatima Bibi, I. L. R., 13 Cal. 232. [July 26, 1886.] 


641. The appeal shall be made in the form of a memorandum in writ- 
Form of appeal. presented by the appellatit, ai^d shall be ac- 

companied by a copy of the decree appealed against 
What to accompany memo, and (unless the Appellate Court dispenses there- 
randum. with) of the judgment on which it is founded. 


Such memorandum shall set forth, concisely and under distinct heade. 

Contents of memorandum, the grounds of objection to the decree appealed 

against, without any argument or narrative ; and 
such grounds shall be numbered consecutively. 


An order made under Act X. of 1877, s. 409, refusing leave to sue as a 7)aa])er, is sul>- 
jeot to review under s. 623. The provisions of s. 413 do not affect the right of a person 
against whom such order has been made to obtain a review'. A petitioner fippl.ving for 
such review must file a copy of the order of which he seeks a review, toget her with a me*- 
morandum of objections (8.s. 541 and 625). — ^Adarji Bdulji v. Manikji 15dulii, T. L. R., 
4 Bom. 414. [July 12, 1880.] 

642. The appellant shall not, without the leave of the Court, urge or 
Apf>ellant confined to l>e heard in support of any other ground of o>)jec- 
grounds set out. tions ; but the Court, in deciding the appeal, shall 

not be confined to the grounds set forth by the appellant : 

Provided that the Court shall not rest its decision on any ground not 
set forth by the appeliiwit, unless the respondent has had sufficient oppor- 
tunity of contesting the case on that ground. 
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Not only may the plea of res judieatsiy though not taken in the memorandum of 
uppeal, be entertained in second appeal, under the provisions of s. 642 of Act X. of 
8.877, but even when such plea has not been urged in either of the lower Courts or in the 
•memorandum of appeal, if raised in the second appeal, it must be considered and determin- 
ed either upon the record as it stands, or after a remand for finding of fact.— Muhammad 
Ismail V, Chattar Singh, I. L. R., 4 All. 69. [July 11, 1881.] 

Held by Pearson, J., and Straight, J. (Spankie, J., dissenting), as follows : That, 
in disposing of a second appeal, the High Court is competent, under s. 642 of Act X. of 
1877, to consider the question whether the plaintiff has any cause^ of action or not, 
vilthough such question has not been raised by the defendant-appellant in the Courts below 
or in his memorandum, of second appeal, but is raised for the first time at the hearing of 
such appeal. That the cause of action of a person claiming the right of pre-emption in 
the case of a conditional sale arises when the conditional sale takes place, and not when it 
becomes absolute; and therefore, where a conditional sale took place in 1867, and after it 
had become absolute a person sued to enforce his right of pre-emptiou in respect of the 
^property sold, basing his claim upon a special agreement made in the interval between the 
date of the conditional sale and the date that it became absolute, and alleging that his 
cause of action arose on the latter date, that the suit was not maintainable, the plaintiff 
having no right of pre-emption at the time of the conditional sale. — Lachman Prasad 
V. Bahadur Singh, I. L. B»., 2 All. 884. [May 7, 1883.] 

643 . If the memorandum of appeal be not drawn up in the manner 
Rejection of amendment of hereinbefore prescribed, it may be rejected, or be 

vnemorandum. returned to the appellant for the purpose of being 

amended within a time to be fixed by the Court, or be amended then 

thera 

When the Court rejects under this section any memorandum, it shall 
record the reasons for such rejection. 

When a memorandum of appeal is amended under this section, the 
-J udge, or such officer as he appoints in this behalf, shall attest the amend- 
ment by his signature. 

644 . Where there are more plaintiffs or more defendants than one in 

^ ^ a suit, and the decree appealed against proceeds 

defendants may obtain revor- *"7 ground common to all the plaintiffs or to 
4Bal of whole decree if it pro- all the defendants, any one of the plaintiffs or of 
ceed on ground common to defendants may appeal against the whole de- 

cree, and thereupon the Appellate Court may re- 
verse or modify the decree in favour of all the plaintiffs or defendants, as 
the case may ba 

The Court of Appeal has power under Aot VIII. of 1859, s. 337 (corresponding with 
Act X. of 1877, 8. 544), to draw up what would be a fair decree as regards all the parties 
to a suit, although some of them may not have appealed. — Joykisto Co war v, Nittyanund 
Nundy, I. h. R., 3 Cal. 738. [May 8, 1878.] But see 2 P. C. R. 766 (Mussamut Mul- 
ieeka v. Mussamut Jumeela, 11 B. L. R. 376 ; L. R. 1. A. Sup. 136). [Deo. 21, 1872.] 

S having mortgaged land to K as security for a debt, sold it to V, who undertook to 
pay the debt. K ^allegiug that C had undertaken either to make V pay the debt or to 
execute a mortgage of his own land to secure its repayment, and that v had dispossessed 
him, sued 8 , V, and C to recover the debt by sale of the land mortgaged, mesne-profits 
from V, and costs from S, V, and C. The District Mdnsif decreed payment agaiust 8 ; 
mesne-profits, and, in default of payment by 8, a sale of the laud against V ; and costs 
against 8, V, and C. V and C appealed against this decree. The Subordinate Judge found 
that the debt had boon paid, and held that, even if the debt had not been paid, X had no 
cause of action against V or S, but, if at all, against C, and dismissed the suit as against V. 
The Subordinate Judge also held that he had no jurisdiction to interfere with the decree 
against S, and saw no reason to interfere with the decree against C. 8 appealed against 
this decree, ffeld that, even if S was not entitled to appeal in order to have the decree 
apinst him set aside, the error of the Subordinate J udge could be corrected under s. 622 
of the Code of Civil Procedure by a direction to exercise the discretionary power givw by 
a. 644 of the said Code.— Seshadri o. Krishnan, I, L. R,, 8 Mad. 192. [Nov, 17, 1884} 
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0/ Staying and Exeeutiny Decrees under Appeal. 

B46. Execution of a decree shall not be stayed by reason only of an 

BMeation of deoreo not having been preferred against the decree j 

■tayed solely by reason of but the Appellate Court may, for sufficient cause, 
appeal. order the execution to be stayed : 

If an application be made for stay of execution of an appealable decree 

Stay of execution of ap- allowed for appeal- 

pealatQe decree before time mg therefrom, the Court which passed the decree 
for appealing has expired. may, for sufficient cause, order the execution to 

be stayed : 

Provided that no order shall be made under this section unless the 
Court making it is satisfied — 

that substantial loss may result to the party applying for stay of 
execution unless the order is made ; 

that the application has been made without unreasonable delay ; 

and 

(c) that security has been given by the applicant for the due perform- 
ance bf such decree or order as may ultimately be binding upon him. 

TSee present applicant having taken out execution of a decree held by him, and the 
judgmenWebtor having appealed to the District Court, the two opponents became sure- 
ties, under s. 838 of Act VlII. of 1859, that the judgment-debtor would “obey and fulfil 
all such orders and decrees as should be given against him in appeal,” and, in default of 
his' to doing, they bound themselves “to pay jointly and severally, at the order of the 
Court, all such sums as the Court should, to the extent of Bs. 812-8-0, adjudge.” Keld 
that the obligation of the sureties to fulfil the decree of the Appellate Court was not con- 
fined to the first decree of that Court, but extended to the final decree which it passed 
upon the case being remanded by the High Court in special appeal. — ShivUl Ehubchaud 

Apaji Bhivriv, I. L. R., 2 Bora. 654. [July 11, 1878.] 

8- 283 does not constitute an exception to the procedure laid down by s. 646. Where 
property has been released from attachment under s. 280, and subsequently declared liable 
to attachment by a decree against which an appeal is pending, a sale of such property 
Wore the final result of the appeal is not illegal by virtue of the provisions of s. 288. — 
Fathula r. Muniyappa, I. L. R., 6 Mad. 98. [Oct. 18, 1882.] 

The Court which passed a certain decree ordered execution thereof to be stayed 
pending appeal, on the debtor’s furnishing security to the amount of Bs. 70,000, under 
the provisions of s. 545 of the Code of Civil Procedure. The debtor objected to the 
amount of security required, and appealed to the High Court on that ground. The 
decree-holder contended that no appeal lay. Held that the order was appealable. Keld 
also on the facts that the security required was excessive. — Udeyadeta Deb v, Gregson, 
I. L. E., 12 Cal. 624. [Feb. 16, 1886.] 

6. 258 of the Civil Procedure Code contemplatea a suit pending at the time security is 
given for performance of the decree, and does not apply to a case where the litigation in 
the Courts of first instance and of first appeal has ended, and no second appeal has been 
instituted in the High Court when security is given. The holder of a decree affirmed on 
appeal by the District Court took out execution to recover costg awarded. Costs were 
deposited by the judgment-debtor and paid to the decree-holder, and a surety gave a bond 
by which he undertook to refund the amount to the judgment-debtor in the event of the 
latter succeeding in appeal to the High Court and of the decree-holder failing to repay 
him. The judgment-debtor subsequently filed an appeal to the High Court, and was suc- 
cessful ; and he then applied in the exeeutiCn-department to recover the amount from the 
surety. Held that the Court executing the High Court’s decree had no jurisdiction to 
execute it against the surety .—Hardoo Das e. Zaman Khan, I. L. R., 8 All. 639. [Aug. 8, 
1886.] 

646. If an order is made for the execution of a decree against which 

Becarity in cm. of ordor ‘f, Pending the Court which passed the 

for execution of decree ap- decree shall, on sumcient cause being shown by 
p^ed against. the appellant, require security to be given for the 

Institution of any property wbioh may he taken in execution of the deoreoi 



386 


647 - 549 .] APPEALS FROM ORtOlRAL DECREES. 

^ f 

or for the payment of the value of such property, and for the due perform- 
ance o.f the decree or order of the Appellate Court, 

or the Appellate Court may, for like cause, direct the Court which 
passed the decree to take such security. 

And when an order has been passed for the sale of immoveable pro- 
perty in execution of a decree for money, and an appeal is pending aj^ainst 
such decree, the sale shall, on the application of the judgment-debtor, be 
stayed until the appeal is disposed of, on such terms as to giving security 
or otherwise as the Court which passed the decree thinks fit. 

Whehe an order, requiring the decree-holder to j;^ive security within three days, is 
made under s 646 by the Jud^e of the Court in which the decree was passed, and in 
which the execution is pending, such order is appealable as a decree under the provisions 
of 8. 2, and s. 244, cl. c.— Luchmeeput Singh o. Sitanath Doss, I. L. R., 8 Cal. 477. 
[Mar. 8, 1882.J 

8. 253 of the Civil Procedure Code contemplates a suit pending at the time security 
is given for performance of the decree, and does not apply to a case where the litigation 
in the Courts of first instance and of first appeal has ended, and no second appeal has been 
instituted in the High Court when security is given. The holder of a decree affirmed on 
appeal by the District Court took out execution to recover costs awarded. Costs were 
deposited by the judgment-debtor and paid to the decree-holder, and a surety gave a bond 
by which he undertook to refund the amount to the judgment-debtor in the event of the 
latter succeeding in appeal to the High Court and of the decree-holder failing to repay 
him. The judgment-debtor subsequently filed an appeal to the Higli Court, and was suc- 
cessful ; and he then applied in the execution-department to recover the amount from the 
surety. that the Court executing the High Court’s decree had no jurisdiction to 

execute it against the surety.— Hardeo Das v. Zaman Khau, I, L. R., 8 All. 639. [Aug. 3, 
1886.1 

647 . No such security as is mentioned in sections 545 and 546 shall 

be required from the Secretary of State for India 
quired from Government or in Council, or (when Government has undertaken 
public officer. the defence of the suit) from any public officer’ 

sued in respect of an act alleged to be done by him in his official capacity. 


0/ Procedure in Appeal Jrom Decrees, 

548 . When a memorandum of appeal is admitted, the Appellate 
Registry of memorandum Court or the proper officer of that Court shall 
of appeal. endorse thereon the date of presentation, and shall 

register the appeal in a book to be kept for the purpose. 

Such book shall be called the Register of 
Regfater of Appeals. Appeal 

649 . The Appellate Court may, at its discretion, either before the re- 

Appellate Court may re- spondent is called upon to appear and answer, or 
quire appellant to give se- afterwards On the application of the respondent, 
onrity for costa. demand from the appellant security for the costS' 

of the appeal, or of the original suit, or of both : 

Provided that the Court shall demand such security in all cases in which 
When appellant resides out the appellant is residing out of British India, and 
of British India. is not possessed of any sufficient immoveable pr6^ 

perty within British India independent of the property (if any) to which 
the appeal relates. 

If such security be not furnished within such time as the Court orders, 
the Court shall reject the appeal. 

S. 649 of the Civil Procedure Code applies to all appeals, including appeals iH formd 
49|4shayyagir ♦. Jam-dl-avadfn, 4 Ind. Jur. 607, 


0. P. 40. 
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IliG Appellate Court demands from an appellant seourity for costs, the Court 
may extend the time within which it orders such security to be furnished : but if no 
•upplioation is made for such extension of time, and such security is not paid within the 
time entered, it is imperative on the Court, nnder Act X. of 187?, s. 649, to r^eot the 
appeal.— Haidri Bai v. Bast India Railway Company, I. L, E., 1 All. 687. [June 27> 
1878.] 

A sriTOR in formd p&,upefis may be called on to give security for costs under s. 549 
K)f the Civil Procedure Code, but very special grounds must be shown to support such an 
application. — Nusseeruddeen Biswas ©. Ujjal Biswas (17 Snth. W. E. 68) dissented from. — 
B^shayyangdr aud another v, Jainulavadm and another, I. L. E., 3 Mad. 66. [April 21, 
1880.] 

S, 549 of the Civil Procedure Code contemplates an order by which some ascertained 
'amouut ef seourtiy is required. The last paragraph of the section seems to contemplate 
that, on failure to furnish security within the time fixed, an order for rejecting the ap- 
j)eal should be obtained from the Court that gave the order to furnish security. Upon 
the application ef the respondent in a second appeal pending before the High Court, an 
•order was passed requiring the appellant to furnish security for the costs of the appeal, 
«,nd to lodge such security at any time before the hearing. This order purported to be 
made under s. 549 of the Civil Procedure Code, but ncil her the application nor the order 
^stated the amount of the security required. At the liearing of the appeal, no security 
having been lodged, the respondent objected that, with reference to the terms of s. 549, 
the Court had no option but to dismiss the appeal. Il(^ld that the objection had no force, 
no such order as w'as contemplated by s. 549 having l)cen made. Held also that the 
jiroper course was to have applied to the Judge w^ho passed the order for security, at any 
4ime before the case came on for hearing for the rejection of the appeal, and that it was 
too late at the hearing to ask the (i’ourt to reject the appeal. — Thakur Das r. Kishori LaJ, 
I. L. E., 9 All. 164. [Dec. 16, 1884. J 

The proper construction of s. 549 of the Civil Procedure Code is that, where an ap* 
pellant has been ordered to furnish security within a certain time, and that order has not 
been complied with, and no a]iplication has been made to extend the time within tho 
period allowed, the Court is bound to rejec*t the a2)peal. — Budri Narain v. Sheo Koer, 
I. L. E., 11 Cal. 716. [June 2, 1885.] 

Held by the Full Bench (Tyrrell, J., duhitante) , without laying down any general 
rule by which the exercise of the discretion conferred by s. 540 of the Civil Procedure 
Code should be governed, that the mere fact of the poverty of an appellant, standing by 
itself, and without reference to any general facts of the case under appeal, ought not to be 
Tjonsidered sufficient alone to warrant his being required to furnish security for costs. — 
Jiwas Ali Beg t\ Basa Mai, L L. E., 8 All. 203. [Feb. 13, 1886.] 

An appeal, although it may have been rejected by the Appellate Court under s. 649 
V)f the Code of Civil Procedure, upon failure by the appellant to furnish security demand<> 
ed under that section, may be restored, on sufficient grounds, at the Court’s discretion, 
^he High Court having appareutl\ treated an appeal as though, after rejection of it 
under the above section, a petition tendering security to tlic amount demanded, and ask- 
ing restoration of the appeal, was not entertainable, and could not be considered, held by 
the Judicial Committee that restoration w,»s within the Court’s discretion, and that there 
were grounds for it, upon the appellant’.'^ giving approved security within such time as 
the Court might fix. — Balwant Singh v. Daulat Singh, I. L. E., 8 Ail. 315. [Feb. 17, 
1886.] 

Appellate Court to ^ve . 660. When the memorandutn of appeal is re- 

notice to Court whose decree gistered, the Appellate Court shall send notice Of 
appealed against. tbe appeal to the Court against whose decree the 

appeal is made. 

If the appeal be from a Court the records of which are not deposited in 
Transmission of papers to fhe Appellate Court, the Court receiving such notice 
Appellate Court. shall sctid, with all practicable despatch, all material 

papers in the suit, or such papers as may be specially called for by the Appel- 
late Court. 

Either party may apply in writing to the Court against whose decree 

Copies of exhibite in Court such papers 

whose decree appealed in such Court of which he requires copies to be 

made ; and copies of such papers shall be made 
at the expense of the applicant, aud shall be deposited accordingly. 
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661. Court may, if he thinks fit, after fixing a time for 

Power to confirm the appellant or his pleader, and hearing 

of lower Court without send- II he appears at such time, con- 
ing it notice. firm the the Court against whose decree 

the appeal is made, without sending notice of the appOwl to such Court, and 
without serving notice on the respondent or his pleader ; but in* mtch case- 
the confirmation shall be notified to the same Court, 


The plaintiff sued to recover possession of certain immoveable property sold to himr 
by the first defendant, a Hindu widow. The second defendant answered that his father 
and the first defendant’s hiu^baud were undivided brothers, and that, as a childless widow,, 
she has no right to sell the property. Both the lower Courts upheld the sale as absolute, 
on the ground tliat she was competent to make it as widow of a separate Hindu, The 
District Judge heard the appeal uuder Act X. of 1877, s. 651. Held that the 

decrees of the lower Courts were unsustainable, as they did not contain the limitation 
pointed out above ; and remanded the case for the trial of the issue whether there were 
any such special circumstances as would justify the absolute sale by the first defendant to 
the plaintiff ; and that the District Judge ought not to have disposed of the appeal ev 
ytarle under Act X. of 1877, s. 551. — Gurunath Nilkanth tr. Krrshnaji Goviud, I. Jj, B., 
4 Bom. 462. [Feb. 16, 1880,] 

On an appeal from a decision, in a civil suit, of the Assistant Commissioner of Ajmere 
to the Commissioner of A] mere, the latter, feeling doubtful ou a question ©f the nature 
specified in s. 17 of the Ajmere CourCs Reg. I. of 1877, referred such question, under 
s. 36 of that Regulation, to the Chief Commissioner of Ajmere and Mairwara. The Chief 
Commissioner dealt with the ease as prescribed in s. 37 of that Regulation, and returned 
it to the Commissioner, who dismissed the suit in accordance with the Chief Commissioners 
judgment. The plaintiff preferred an appeal to the Chief Commissioner from the Com- 
missioner’s decision, 'fhe Chief Commissioner did not make any order on the memoran- 
dum of appeal admitting it, or directing that it should he registered, or that the respondent 
should be summoned, or that the appellant should appear on a certain day under s. 651, 
Act X. of 1877, but issued a notice to the appellant’s counsel to appear on a certain day. 
The appellant’s counsel appeared on that day, and the Chief Commissioner intimated that 
he was acting under Act X. of 1877, s. 551, The appellant’s counsel then proceeded to 
address the Chief Commissioner, and was hoard for some time, and then stopped, in coiKe- 
quence of the Chief Commissioner resolving to refer to the High Court the question whether 
the appeal from the Comraissiouer’s decision lay to him or to Her Mu.iesty in Council. 
The Chief Commissioner subsequently referred such a question to the High Court. Held 
by the Full Bench, on a reference by a Division Bench before which the Chief Commis- 
sioner’s reference came, that such question arose ‘‘ in the trial of an appeal ” wdthin the 
meaning of the Ajmere Court’s Reg. I. of 1877, s. 21, and was properly referred to the 
High Court. Held by the Division Bench that the appeal from the Commissioner’s decision 
lay, in this particular case, not to the Cliiof Commissioner, but to her Majesty in Council. 
— Thakur of Masuda v. Widows of the Thakur of Nandwara, I. L. R., 2 All. 819 (F. B.), 
[April 5, 1880.] 

The order of adjudication made under s. 551 of the Civil Procedure Code is a decree, 
and the procedure authorized under that section does not dispense with the necessity oi 
drawiug up a judgment. — Royal Reddi v. Idnga Reddi, I. ll R., 8 Mad. 1. [Feb. 
1881.] 

662. Th> -5kppelIate‘CiQ;urt, unless^iFh^re it confirnos, under section 551, 

; . the "d^sion of tK^‘'4ower Court,, shall fix a 4ay 

Day for beanng appeal. f(fr.Jiearin^the appeal]' . - 

Such day shall be fixed with reference to the current business of the 
Court, the place of residence of the respondent, and the time necessary for 
the service of the notice of appeal, so as to allow the respondent sufficient 
time to appear and answer the appeal on such day. 


663. Notice of the day so fixed shall be stuck up in the appellate 
^ , , Court-house, and a like notice shall be sent by the 

notice of day for hearing ap- Appellate Court to the Court against whose decree 
peal. the appeal is made, and shall be served on the re- 

spondent or on his pleader in the Appellate Court in the manner provided in 
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Chapter VI. for the service on a defendant of a summons to appear and 
answer j and all rules applicable to such summons, and to proceedings with 
reference to the service thereof, shall apply to the service of such notice. 


Instead of sending the notice to the Court against whose decree the 
Appellate Court may itself appeal is made, the Appellate Court may itself 
cause notice to be served. cause the notice to be served on the respondent or 


his pleader under the rules above referred to. 

664 . The notice to the respondent shall declare that, if he does not 

appear in the Appellate Court on the day so fixed, 
Contents of notice. appeal will be heard ex parte. 


Procedure on Hearing. 

666. On the day so fixed, or on any other day to which the hearing 

may be adjourned, the appellant shall be heard in 
Bight to begin. support of the appeal. The (yourt shall then, if it 

does not dismiss the appeal at once, hear the respondent against the appeal, 
and in such case the appellant shall be entitled to reply. 

666. If, on the day so fixed, or any other day to which the hearing may 
Dismissal of appeal for ap- be adjourned, the appellant does not attend in person 
pellant’a default. or by his pleader, the appeal shall be dismissed for 

default. 

. If the appellant attends, and the respondent 

eanng appea tx pane. Joes not attend, the appeal shall be heard ex parte 

in his absence. 

Whbhe a puit has been instituted under Act Till, of 1859, but decided at a time 
when Act X. of 1877 had come into operation, and an appeal is presented against such 
decision, s. 3 of the latter Act distinctly indicates that such an appeal is to be governed by 
the law of procedure in force at the date of the presentation of the appeal. M here, there- 
fore, an appeal, presented when Act X. of 1877 was in force, has been dismissed under 
fi. 656 of that Act, the appellant may apply for its re-admission under s. 558 ; and if such 
re-admission is refused, he is entitled to an appeal under s. 558. — Elahi Buksh v. Marachow, 
I. L. R., 4 Cal. 825. [Feb. 19, 1879.] 

When an appeal is dismissed, under Act X. of 1877, s. 556, for the appellaut*s default, 
the order dismissing it is not appealable. — Ahmad Buksh v. Gobindi, I. L. R., 2 All. 216. 
[Mar. 27, 1879.] 

An order under s. 656 of Act X. of 1877, dismissing an appeal for the appellant’s 
default, is not a “ decree ” within the meaning of s. 2, and is not appealable.— Mukhi v. 
Fakir, I. L. R., 3 All. 382. [Dec. 22, 1880.] 

An Appellate Court, the appellant not attending in person or by his pleader, instead 
of dismissing the appeal for default, as provided by s. 556 of Act X. of 1877, proceeded, in 
oontravention of the provisions of that law, to dispose of the appeal on the merits, and dis- 
missed it. The appellant preferred a second appeal to the High Court, contending that the 
Appellate Court had acted contrary to law. Held that the Appellate Court had so acted, 
undits decision could only be treated as a dismissal for default, and that, so treating it, 
the proper and only course open to the appellant was to have applied under s. 668 for the 
re-admission of his appeal, and under these circumstances the second appeal would not lie. 
Hand Ram v. Muhammad Baksh (1. L. R., 2 All. 616) followed — Kanahi Lai and others 
V. Naubat Rai, I. L. R., 3 All. 619. [Fob. 10, 1881.] 

Wheee, when an appeal is calledon, the pleader is not absent, but is unprepared to 
go on with the case, the dismissal is a dismissal for default within 8. 656 of Act XlV. of 
1882, and the appeal can therefore be re-admitted under s. 558. Buldeo Misser v. Ahmed 
Hossein (15 W. R. 148) followed. — Shibendra Harain Chowdhuri v. Kiuoo Ram Dass, 
I. L. R., 12 Cal. 605. [Jan. 19, 1886.] 

In an appeal before an Appellate Court, the appellant did not attend in pereon or by 
pleader, and the Court, instead of dismissing the appeal for default, tried and dismissed it 
upon the merits. Subsequently, the appellant applied to the Court, under s. 668 of the 
Civil Precedure Code, to re-admit the appeal, explaining her absence when the appeal WM 
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called on for hearing. The Court rejected the application, on the ground that the appeal 
had been decided on the merits, and reasons had been recorded for its dismissal which 
there were no apparent grounds for setting aside. Held that the Court should have dis- 
missed the appeal fordefault, and it was illegal to try it on the merits, and the judgment 
was consequently a nullity, the existence of which was no bar to the re-admission of the 
appeal. — ZainabBegam v. Manawar Husain Khan, I. L. R., 8 All. 277. [April 27, 1886.] 


667. If, on the day so fixed, or any other day to which the hearing 

Dismissal of appeal where I*® adjourned, it is found that the notice to 

notice not served in conse- the respondent has not been served in consequence 
quence of appellant’s failure of the failure of the appellant to deposit, within 
to deposit cost. period fixed by the Court, the sum required to 

defray the costs of issuing the notice, the Court may order that the appeal 
be dismissed : 


Provided that no such order shall be passed, although the notice has not 
Proviso been served upon the respondent, if on the day 

fixed for hearing the appeal the respondent ap- 
pears, in person, or by a pleader, or by a duly authorized agent. 

668. If an appeal be dismissed iinde^ section 556 or section 557, the 
Re-admission of appeal dis- appellant may apply to the Appellate Court for the 
missed for default. re-admission of the appeal ; and if it be proved that 

he was prevented by any sufficient cause from attending when the appeal was 
called on for hearing or from depositing the sum so required, the Court may 
re-ad mit the appeal on such terms as to costs or otherwise as the Court thinks 
fit to impose upon him. 


Where a suit has been instituted under Act VIII. of 1859, but decided at a time 
when Act X- of 1877 had come into operation, and an appeal is presented against such de- 
cision, s. 3 of the latter Act distinctly indicates that such an appeal is to be governed by 
the law of jjrocedjire in force at the date of the presentation of the appeal. Where, there- 
fore, an appeal, presented when Act X. of 1877 was in force, has been dismissed under 
8. 55G of that Act, the appellant may apply for its re-admission under s. 558 ; and if such 
re-admission is refused, he is entitled to an appeal under s. 688. — Elahi Buksh v. Mani- 
chow, 1. L. H., 4 Cal, 825. [Feb. 19, 1879.] 

An order under s, 556 of Act X. of 1877, dismissing au appeal for the appellant’s de- 
fault, is not a “decree” within the meaning of s. 2, and is not appealable. — Muklii v. 
Fakir, I. L. E., 3 All. 382. [Pec. 22, 1880 ] 


An Appellate Court, the appellant not attending in person or by his pleader, instead 
of dismissing the appeal for default, as provided by s. 55G of Act X. of 1877, proceeded, in 
contravention of the provision of that law', to dispose of the appeal on the merits, and dis- 
missed it. The appellant preferred a second appeal in the High (’ourt, contending that 
the Appellate Court hnd acted contrary to law. Held that the Appellate Court had so 
acted, and its decision could only be treated as a dismissal for default, and that, so treat- 
ing it, the proper and only course open to the appellant was to have api)lied under s. 558 
for the re-admission of his appeal, and under these circumstances the second appeal would 
not lie. Nand Ram v. Muhammad Baksh (1. L. R., 2 All. GIG) followed. — Kanahi Lai 
V, Naubat Rai, I. L. It., 3 All. 519. [Feb. 10, 1881.] 

On an application under s. 558 of the Code of Civil Procedure for the re-admission of 
an appeal which had been decided ea; parte against the applicant, it appeared that he 
had been misled by reason of the appeal having been transferred from the file of one Court 
to another, no notice of the transfer having been given to him by the pleaders in the case. 
Held that, under the circumstances, the applicant was entitled to have the appeal re-ad- 
mitted. — Narain Singh v. Bherab Churun Panda and another, 8 C. L. R. 350. [Mar. 3, 
1881.] 

Whbee, when an appeal is called on, the pleader is not absent, but is unprepared to 
go on with the case, the dismissal is a dismissal for default within s. 556 of Act XIV. of 
1882, and the appeal can therefore be re-admitted under s. 558. Buldeo Misser v. Ahmed 
Hosseiu (16 W. R. 143) followed.—Shibendra Narain Chowdhuri v. Kinoo Ram Dass, 
I. L. R., 12 Cal. 605. [Jan. 19, 1886.] 
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In an appeal before an Appellate Court, the appellant did not attend in person or 
pleader, and the Court, instead of dismissing th^ appeal for default, tried and dismissed it 
u^on the merits. Subsequently, the appellant applies! to the Court, under s, 558 of the 
Civil Procedure Code, to re-adinit the appeal, explaining her absence when the ap})eai 
dialled on for hearing. The Court rejected the application, on the ground that the appeal 
had been decided on the merits, and reasons had been recorded for its dismissal which 
there were no apparent grounds for setting aside. Held that the Court should have dis- 
missed the appeal for default, and it was illegal to try it on the merits, and the judgment 
was coDse^tuently a nullity, the existence of which was no bar to the re-admission of tho 
appeal. — ^inab liegam tJ. Manawar Husain Khan, I. L. R., 8 All. 277. [April 27, 1886. J 

669 . If it appear to the Court at the hearing that any person who was- 

Power to adjourn hearing, » ***6 suit in the Court against whose de- 

and direct persons appearing cree the appeal is made, but who has not been made- 
^*^^^tedtobe made respon- a party to the appeal, is interested in the result of 

the appeal, the Court may adjourn the hearing to 
ft future day to be 6xed by the Court, and direct that such person be made 
a respondent. 

The discretionary power of directing a person to be made a res]tondcut, conferred on 
the Appellate Court by s. 559 of the Civil Procedure Code, is not limited by any provision 
in the Limitation Act (XV. of 1877) — Munickya Moyee v. Boroda Prosad Mookerjee, 
I. L. R., 9 Cal. 355. [July 31, 1882.] 

The Court of first instance gave the plaintiff in a suit for money a decree agninst the 
defendant B, exem])ting the defendants A and H. B apjn'uled, making tlio plaintiff the- 
respondent to the appeal. The plaintiff did not appeal from the de(Toe of the Court of 
first instance in respect of tho exemption of A and H. The Ap}>ellate (V>urt made A u 
respondent to the appeal under s. 559 of the Civil Procedure Code, and, exempting B, gave- 
the plaintiff a decree against A, Held that, inasmmdi as s. 559 does not empower an Ap- 
pellate Court virtually to make an appeal for an ap}>ell:int, who has refrained from availing 
himself of his privileges under the law, by introducing for him other respondents thau 
those he has iucluded in his petition of ap]^eal, and it could not be said that A was inter- 
ested in the result of the appeal,’’ as, having the unapivealod decrroc of the Court of first 
instance behind him, his position was socun?, the Appellate Court had improperly marie A 
a respondent to the appeal, and given a decree against him. — Atma Ram r. Balkisheu, 
I. L. R., 5 All 200. [Jan. 10, 1883.] 

660 . When an appeal is heard ex parte in the absence of the respon- 
of 

ex-parte decree made. jf satisfies the Court that the lioti(;e was 

not duly served, or that he was prevented hy sufficient cause from attending 
when the appeal was called on for hearing, the Court may re-hear the appeal 
on such terms as to costs or otherwise as the Court thinks fit to impose 
upon him. 

A second appeal does lie from an ex-parte judgment without requiring the ap* 
pellaut to resort to a re-hearing under s. 560. 8. 119 of the old Code prohibited an? 

appeal from an ex-parte judgment; but there is no corresi>onding section to it iu 
the new Code. It is true that s. 560 enables a res)>ondent to move for a re-hearing, 
when the appeal is heard par provided he can satisfactorily account for his omis- 
sion to appear at the hearing; but this section is permissive, not mandatory. The new 
Code seems to leave it to the party concerned to decide wh^her he ought to seek a re- 
hearing or prefer a second appeal. — Modalatha Kunhi Kamia Kuruji^ 3 Ind. Jur. T67. 

An appeal was heard ex paHe iu the absence of the respondent (defendant), and tho 
judgment was given against him. He applied to tho Appellate Court to ro-hear the appeal,, 
and the Appellate Court refused to re-hear it. He then ap|7e«led, not from t-he order refusing 
to re-hear the appeal, but from the de(;ree of tho Appellate Court. Held tliat he was not 
debarred, by reason that he had not apj>ealed from the order refusing to re-hear the appeal, 
from appealing from the de<}ree of the Appellate Court. — Ramdas ir. Baij Nath, I. L. R., 
2 All. 567. [Dec. 16, 1879.] 

An applicant, presenting a petition for the re-hearing of an appeal de(!idcd ex parte ^ 
must, at the time of making such application, he prepared to satisfy the Court that 


Ro-hoarinj? on application judgment is given against l){m, he may 

respondent against whom applj to the Appellate Court to re-hear the appeal ; 
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notice of appeal was not duly served upon him, or that he was prevented by sufficient cause 
from attending when the appeal was called on for hearing. — Anunda Shaha Biswas alia>^ 
Nyomuddin 8ha Biswas t). Kema Behee, I. L. R., 6 Cal. 548. [Bee. 10, 1880.] 

When an appeal has been heard ex parte, a re-hearing cannot be granted by the 
“Court on an application under s. 560 of the Civil Procedure Code, except upon legal evi- 
•deuce produced by the respondent of the facts necessary to entitle him to such ro-hearing, 
— Mahommed Khan v, Binomolee Basbya and another, 8 C. B. R. 112, [Jan. 6, 1881.] 

Held by the Full Bench (Straight, Offg. C. J., and Tyrrell, J., expressing no opinion), 
that a respondent in whose absence the appeal has been heard ex parte, and against whom 
judgment has been given, may prefer a second appeal from the decree under the provi- 
sions of s. 584 of the Civil Procedure Code, and his remedy is not limited to an applica- 
tion under s. 560 to the Court which passed the decree to re-hear the appeal. Ramjas r, 
Baijnath (I. L. R,, 2 All. 567) approved. Per Oldfteld, J.— There is a distinction between 
the case of a defendant in a Court of first instance and that of a respondent in an Appel- 
late Court not appearing with reference to ss. 108 and 560 of the Code. Lai Singh r. 
Kunjan (I, L. R., 4 All. 387) and Ramshet Bachaset v. Balkishna Ababhat (6 Bom. H. 
V. R. 161) referred to. Per Mahmood, J. — The distinction is one of detail merely and 
iiot of principle. Lai Singh v. Kunjan (I. L. R., 4 All. 387) dissented from. Zain-ul-ab-diu 
Khan v. Ahmad Raza Khan (I. L. R., 2 All. 67 ; L. R. 5 Ind. Ap. 233), Jamait-un-nissa 
V. Luft-im-nissa (I. L. R., 7 All. 606), Asbauff-un-nissa v. Lehareaux (I. L. R., 8 Cal. 272), 
Luckhmidas Vithaldas v. Ebrahim Oosman (I. L. R., 2 Bora. 644), Anantharama v. Ma- 
‘dliava Penikar (I. L. R., 3 Mad. 264), and Modalatha’s Case (I. L. R., 2 Mad. 75), referred 
to. Also per Mahmood, J. — Where two procedures or two remedies are provided by sta- 
tute, one of them must not be taken as operating in derogation of the other.— Ajudhia 
Prasad v. Balmukand, I. L. R,, 8 All. 354. [May 10, 1886.] 

66 U Any respondent, though he may not have appealed against any 

Upon hearing, respondent part ot the decree, may, upon the hearing, not only 
“may object to decree as if ho support the decree on any of the grounds decided 

had preferred separate appeal, against him in the Court below, but take any ob- 

jection to the decree which he could have taken by way of appeal, provided 
\e has filed a notice of such objectioix not leas than seven days before^trlie 
date fixed for the hearing 6i the appeal. 

Such objection shall be in the form of a memorandum, and the provi- 
Form of notice, and provi- sions of section 541, SO far as they relate to the 

«ion8 applicable thereto. form and contents of the memorandum of appeal, 

shall apply thereto. 

The notice of objections referred to in s. 561 of the Civil Procedure Code must be 
filed not less than seven days before the date fixed for the hearing in the summonses is- 
sued to the public. — Beo Kishen r. Maheshar Sahai, I. L. R., 4 All. 249. [Jan. 26, 1880.] 

An appeal having been filed on the 10th April 1879, and the date for hearing fixed 
for May 1879, a memorandum for objections under s. 521 of the Civil Procedure Code was 
filed by the respondent on the 18th September 1879, before the actual hearing which took 
place in July 1880. Held that the memorandum of objections under s. 661 of the Code 
of Civil Procedure as amended by s. 86 of Act XII. of 1879 ought to have been filed not 
less than seven days before the date fixed for hearing, and was therefore inadmissible. On 
an application for review, held {per Maclean, J., distinguishing the case of Ratansi Hul- 
lianji (I. L. R., 2 Bora. 184) that nothing having been done, and no proceeding having been 
commenced by the respondent up to Slst May 1879 under the Procedure Code as it existed 
prior to that date, the filing of the memorandum was governed by the present Code as 
tiinended, and therefore inadmissible. Held {per Mitter, J.,) that the appeal, having been 
filed before Act XII. of 1879 was pa.ssed, was a proceeding within the meaning of s. 6 of 
the General Clauses Act (I. of 1868), and that the new Act therefore did not affect the 
uppeal.— Ram Gobind Jugodeb r. Bonobundhu Sri Ohuiidun Mohapatter, 9 C. L. R. 281. 
[July 14, 1881.] 

Where the time for filing objections under s. 561 of the Civil Procedure Code ex- 
pired on a day when the Court was closed, and objections were filed on the day the Court 
re-opened, held that such objections were filed within time. On the 16th March 1874, L 
gave M a mortgage on certain land for Rs 24,000 for a term of ten years, by which it was 
provided, infer alid, that the mortgagee should take the profits of the land in lieu of in- 
terest ; that the mortgagee should grant a lease of the laud to the mortgagor, the latter 
paying the former the profits of the land every harvest in lieu of interest ; that, il tho 
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inot't^gor failed to pay the mortp^a^fee the profits of the land by the end of any year, he 
sbaald pay interest on the principal amount of the mortga{»je at the rate of 1 per cent, 
calculated from the date of the mortgage, and in such case the mortgagee should have no 
claim to the profits ; and that, if the mortgagor failed to pay the mortgagee the profits by 
the end of any year, the mortgagee should be at liberty to cancel the lease, and to enter 
on the land, and collect the rents thereof, and apply the same to payment of interest. On 
the 2 l 9 t March 1874, M gave L a lease of the land, under which Rs. 1,980 was the sum’' 
agreed to be payable annually as profits in lieu of int<ero8t. In 1879, M, who had not been 
paid any profits, sought to enforce in the Revenue Courts the condition as to entry on the 
land, but was successfully resisted by L’s widow. On the 16th January 1880, M sued L's 
w idow for interest on the principal amount of the mortgage at the rate of one per cent, 
cahmiatedfrom the date of the mortgage to the date of the suit, claiming the same by virtue 
of the provisions of the mortgage, on the ground that he had not been paid any profits. 
Meld that the mortgage and lease-transactions must be regarded as one and indivisible, 
and the questions at issue between the parties be dealt with qud mortgagor and mortga- 
gee ; that, so regarding such traiisacf ions, and dealing with such questions, M and L did 
not stand in the position of ‘‘ landholder” and “ tenant,” and the proceedings of 1879 in 
the Revenue Courts were had without jurisdiction ; also that, although, looking at the 
terms of the contract of mortgage, it was the intention of the parties that, on the mort- 
gagor failing to pay the mortgagee the profits by the end of any year, the latter should, 
in the first place, seek possession of the land, yet as M had never obtained possession, 
but on the conlrary had l>ecn resisted when he ought to obtain it, his present claim 
for interest was maintainable. The Court directed that so much of the interest as was 
due at L’s death should be recoverable from smdi property of his as had come into his 
wi<low’s hands ; and as to the rest, which related to the period during which the widow 
had been in possession and in receipt, of the profits, that it should be recoverable from her 
personally. — Baglielin Mathura Prasad, I. L. R., 4 All. 430. [April 1, 1882.] 

The plaintiff sued the defendants for compensation for the wrongful taking of the 
fruit on a tree which he alleged belonged to him. The defendants set up as a defence that 
the fruit on such tree had not been removed, and that smdi tree belonged to them. The 
Court of first inslaiure dismissed the suit on the ground that the fruit on such tree had 
not been removed, but found iric-identaUv tliat sindi tree belonged to the plaintiff. Tho 
plain tiflf appealed from the decree of the (’ourt of first instance ; and the defendants ob- 
jected to the decree, contending lliat such tree belonged to them. Meld that, inasmuch 
as the Court of first instance did not, in deciding that such tree belonged to the plaintiff, 
decide a question substantially in issue, it did not decide in this matter “against the de- 
fendants” within the meaning of s. 561 of the Civil Procedure Code, and, as the decree 
was limited to dismissing the suit, the defendants as respondents were not qualified to 
take an objection which they could not liavo taken by way of appeal, and therefore the 
Appellate Court was not warranted by law in entertaining the objection taken by the 
defendants. — Balak Tevvari e, Kausil Misr, I. L. R., 4 All. 491. [June 15, 1882.] 

A NOTICE of objeidion under s. 561 of the Code of Civil Procedure (Act XIV. of 
1882) must be filed not less than seven days before the date (if any) fixed for the hearing 
of the appeal in tho notice served upon the res]>ondent. 8. 5 of Ai.t XV. of 1877 does not 
apply to an object ion under s. 561 of the Procedure Code. — Kally Prosunno Biswas v, 
Mungala Diissee, I. L. R., 9 Cal. 631. [Feb. 1, 1883.] 

A OBTAINED a decree for possession of land against B and for costs against B, C, D, 
and others, defendants in the suit. C and other defendants appealed against this decree 
so far as it awarded costs agaiuMt them, making A and D respondents to the appeal. 
Under s. 561 1) objected to that ])art of the decree which awarded possession of the land 
to A. Meld on appeal tliat it was ofien to I>, although improperly made a party to the 
appeal by C a<gainst A, to take objection to the rest of the decree. — Timmaya v. Lakshmy, 
I. L. R., 7 Mad. 215. [Nov. 12, 1883.] 

The Court of first instance found for the defendants on the merits, and passed a de- 
cree in their favour without costs. The defendants appealed against that part of the de- 
cree which disallowed them their costS. The plaintiff filed a notice of objections to the 
decree on the merits as required by s. 561 of the Code of Civil Procedure (Act XIV. of 
1882). The lower Court of Appeal varied the decree by allowing tho defendants their 
oost« of suit, and held that the plaintiff was not entitled to file any objections. Meld that 
the Court of Ap])eal was in error in holding that the plaintiff’s objections could not bo 
entertained. 8. 561 of the Code gives the respondent the power of ^t^king any objectlofi 
to the decree at the hearing of an appeal which he could have taken by way of appeal, 
provided he has filed a notice of his objections not less than seven days before the dat® 
fixed for the hearing of the appeal ; and this power is independent of whether 9iix 
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n nij 9 re question of ooste. Rel^ also that a finding, unaccompanied by the reasons 
for it, as requii^ by s. 204 of the Code, is not a conclusive finding of fact binding on a 
Court of second appeal.— -Kdmat e, R4niat, I. L. B., ^ Bom. 868. [Mar. 24, 1884.] 

An appellant finding, after the hearing had commenced, that his appeal was hope- 
less, claimed the right of withdrawing the appeal, in order to prevent the objections filed, 
under s. 661 of the Civil Procedure Code (^t XJV. of 1882), by the respondent against 
the decree from being heard. Held that, after the hearing of an appeal has commeno^, the 
Appeal Court is seised of the respondent’s objections, and that the appeal cannot be with- 
drawn so as to prevent the objections from being heard and determined. — Bhondi Jagan- 
Ii4th V. Collector of Salt Bevenue, 1. L. R., 9 Bom. 28. [June 27, 1884.] 

Objbctions to a decree under s. 661 of the Civil Procedure Code (Act XIV. of 1882) 
need not necessarily be filed seven days before the day originally fixed for hearing the 
appeal. When the hearing is postponed, it is sufficient if the objections are filed seven 
days before the day fixed for the postponed hearing, the object of s. 661 being merely to 

f ive the appellant timely intimation of proposed objections. — Bangildds e. J^i Girja, 1. 
/. B., 8 Bom. 659, [July 14, 1884.] 

WfiTBBB an appeal was dismissed upon the application of the appellant himself made 
before the hearing, held that the respondents, who had filed objections to the decree of 
the Court of first instance under s. 561 of the Civil Procedure Code, had no claim to have 
their objections heard, notwithstanding the dismissal of the appeal. Coomar Puresh 
Narain Boy o. Watson and Co. (28 W. B. 229) and Bhondi Jagann4th Collector of Salt 
Bevenue (1. L. R., 9 Bom. 28) referred to.— Maktab Beg v. Hasan All, I. L. B., 8 All. 
651. [July 22, 1886.] 

562. If the Court against whose decree the appeal is made has dis- 
Remand of ease by Ap- posed of the suit upon a preliminary point 
pellate Court. excludd auj of fact whiek appeart to the 

<)ettrt essential to tbe^cteniriRattoiv of the^ 
and the decree upon such preliminary point is reversed in appeal, the Ap- 
pellate Court may, if it thinks fit, by order remand the case, together with 
a copy of the order in appeal, to the Court against whose decree the appeal 
is made, with directions to re-admit,the suit under its original number in the 
register, and proceed to kiwoatigatO. the suit on the merits. 

The Appellate Court may, if itf ' thinks fit, direct what issue or issuea 
shall be ^ried in any ease so remanded. 

Upon an appeal, under s. 588 ol. (w) of the Civil Procedure Code, from an order 
of an Appellate Court under s. 562, remanding a case which has been disposed of upon a 
preliminary point in the Court of first instance, the High Court may enter into the merits 
of the adjudication by the Court of first instance on the preliminary point, and may, if it 
finds the order of the lower Appellate Court defective, allow the party, who had the benefit 
of a decree in the first Court, to retain that benefit. The purchaser of the rights and inter- 
ests of a judgment-debtor who is a member of a joint family, at a sale in execution of a 
decree, does not acquire any title to the rights and interests of the other members of the 
family, unless it is clear that the Judgment-debtor was sued in a representative capacity. 
Hud4un T^B’kur v. Kan too Lall (1. L. B., 2 Cal. 379) distinguished. — Loki Man to v, 
Aghoree Ajaii Lall, 1. L. B., 5 C^. 144. [May 8, 1879.] 

Bt the amendment of the plaint a suit for the restoration of a pond, which it was 
Alleged the defendants were wrongfully filling up, to its original condition, was altered into 
one for the protection of the plaintiffs from any infringement of, or for a declaration of. 
their right to a share in the produce, and the use of the water, by way of easement. Held 
that the alteration in the plaint was a material one ; and that an Appellate Court is not 
by Act X. of 1877 to order or allow a plaint to be amended, or to remand a 
case under s. 562 of that Act for the purpose of such amendment.— JParzand AU v. Tusiif 
Ali, I. L. B., 2 AU. 669. [Feb. 6, 1880.] 

As the Limitation Act (XY. of 1877) shortens the period of limitation in the oa^a 
of promissory notes payable on demand, the period of limitation in respect of such notes 
oxeouted prior to 1st October 1877 is governed by the provisions of s. 2 of the Adt. 
When a Cfouit of first instance, after taking eyidence, dismisses a suit upon a prelimlnai^ 
objection without giving a decision upon the merits of the case, and the decree is reversed 
on appeal, the Court of Appeal, if it cousiders the evidehce on record sufficient, may decide 
.;^tbia.$iiie,,an4 i^.not bound to remand it for trial under s. 562 of the Civil Pro<^ure Code. 
*^Baudi Subbayya v, MadalapaUi 8ubanna, L L. B.j 8 Mad. 96. [Beo. 15, 1880.] 

0. P. 60. 
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An appeal from an order on appeal remanding? a suH for re-trial is not to be confined 
to the question whether the remand lias been made contrary to the provisions of s. 662 of 
Act X.of 1877 or not, but the question whether the decision of the Appellate Court on 
the preliminary point is correct or not may also be raised and determined in such an ap- 
peal. — Badum v, Imrat, I. L. B., 3 All. 075. [April 4, 1881.] 

A Court of first instance dismissed a suit upon a preliminary point. On appeal by 
the plaintift' against the decree of such Court the then Judge of the Appellate Court, Mr. 
B, reversed the decree upon such preliminary point, and remanded the suit under s. 502 
of Act X. of 1877 for the trial of a certain issue. The Court of first instance tried such 
issue, and made a decree in accordance with its finding thereon. On appeal against the 
decree of the Court of first instance the defendant again raised such preliminary point. 
The then Judge of the Appellate Court, Mr. K, dismissed the suit upon such preliminary 
point. Held that, as, although Mr, B had irregularly remanded the suit under s. 602 of 
•Act X. of 1877, his decision disposed of such preliminary point, and only left open for trial 
the issue w'hich he had directed to be tried, Mr. K was not competent to re-try and decide 
such preliminary point. — Suraj Bin v. Chattur, I. L. B., 3 Ail. 765. [April 19, 1881.] 

The Court of first instance made an order returning the plaint in a suit to be present- 
ed to the proper Court, on the ground that it was not competent to try such suit. On 
tippoal from such order the A])pellate Court, holding that the Court of first instance was 
•competent to try such suit, made an order “ decreeing the appeal.” It subsequently made 
u,n additional order directing that the case “should be returned for re-trial.” On appeal 
to tlie High Court fi^ra sucli additional order, held that the appeal would not lie, as it 
was in reality one from an onler passed in ap]»eal from an order returning a plaint, which, 
under the lust clause of s. 588 of Act X. of 1877, was final, and not an appeal from an 
order remanding a case under s. 5()2, the eiiaraeter of the original order of the Appellate 
Court not being altered by the ])assing of the additional order. — Kishna Bam v, Narsingh 
•Bevak Singh, 1. L. B., 3 All. 855. [June 20, 1881.] 

On an appeal from an order under s. 562 of the Civil Procedure Code peraanding the 
■case, the High Court cannot consider the facts on which the lower Appellate Court passed 
the order of remand. All that it can do under s. 588, cl. 28, is to consider whether, on 
the findings of fact by the lower A])f)ellato Court, that Court was right in remanding the 
case.— Noimollah Pramanick v. Grish Narain Mooushee, I. L. B., 8 Cal. 674, [Jan. 26, 
1882.] 

An Appellate Court has no power to remand a case except under the provisions of 
s. 662 of the Code of Civil Procedure. — Mudun Mohun Poddar v, Bhoggomanto Poddar, 
1. L. B., 8 Cal. 923. [April 13, 1882.] 

8. 26 of the Code of Civil Procedure does not authorize the joinder of plaintiflFs 
■with antagonistic claims arising out of distinct causes of action. Where one of two widows 
•of a deceased Hindu and her adoided son sued as co-plaintifi's, claiming in the alternative 
either to recover the whole family- estate for the latter, if the adoption was valid, or, if the 
adoption was invidid, orie-liaif of the estat(5 for the former, held that the suit was bad for 
misjoinder. Held also that when suoh mi'^joindcr had been allowed, and the suit decided, 
and an appeal brought, the Court of Appeal should dispose of the suit in the mode in 
which the lower Court ought to have di'^posed of it, by returning the plaint for amend- 
ment. Parzand Ali v. Yusuf Ali (I. L. B., 2 All. 669) dissented from. — Lingammal v, 
Veukatammal, I. L. B., 6 Mad. 239, [Bee. 22, 1882.] 

The right of appeal given by ss. 588 and 689 of Act X. of 1877 from an order of 
remand, as contemplated by s. 662, is not taken away by s. 586. Chaudhri Ranjit Singh 
V. J6,far Ali Khan (I. L. B., 3 All. 18) followed. — Mahadev Narsingh v, Bdgho Keshav, 
I. L. B., 7 Bora. 292. [April 19, 1883.] 

A Court in the exercise of appellate jurisdiction passed an order under s. 662 of the 
Civil Procedure Code, remanding a case of the Small Cause Court class as described in 
fi. 586. Held that, under the express words of the second portion of s. 689 of the Code, 
fin appeal does lie to the High Court from such an order. — Kirte Mohaldar v, Ramjan 
Mohaldar, I. L. B., 10 Cal. 523. [Mar. 6, 1884.] 

Where a lower Appellate Court, instead of remanding a suit under s. 666 of the Civil 
Procedure Code, erronoou.sly remands it under s. 562, and the party aggrieved by its order 
appeals to the Hiirh Court, under cl. 28, s. 588, the High Court cannot deal with the 
case as if it were a first appeal from a decree. All that the High Court can do is to rectify 
the procedure of the lower Appellate Court and to direct that it decide the case, itself 
on the merits. Badam v. Imrot (I. L. B., 3 All. 676) distinguished. Bamnarain v. Bha- 
wanidin (2 Weekly Notes, 1882, p. 104) and Sheoamber Singh v. Lallu Singh (Weekly 
Notes, 3 882, p. 158) referred to. — Sohan Lai t). Aziz-un-nissa Begam, 1. L. B., 7 All. 186, 
[Nov, 4, 1884.] ‘ . . - 
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In a case where neither of the parties desired to have a local investigation, though 
suggested by the Court, the lower Court dealt with the case on the materials before it, 
and made a decree. On appeal the Appellate Court remanded the case for the purpose of 
a local investigation being held at the cost, in the first instance, of the plaintiff. Tho 
lower Court tliereupon made an order that the plaintUT should deposit the costs of the local 
investigation, and on default being made by the ])laii\tilf, it dismissed tho suit. Tho order 
of remand was found to bo invalid as made without jiirisdiclion. ITefd that all proceed- 
ings taken by the Court of first instance, after the remand, and }>euding the hearing of 
the appeal against the remand order, wore null and void, inasmuch as tho jurisdiction of 
that Court to hear tho case U})on remand depended upon tlic validity of the remand order. 
An appeal, therefore, lay from tho order of remand, nol withstaiuling the Court of first 
instance had subsequently made what purported to he a final decree in tho case. — Jatinga. 
Valley Tea Company v. Chera l\*a Couipatiy, 1. L. 11., 12 Cal. 45. [dune 10, 1885.3 

In a suit for pre-emption, based on the wajih-uharz of a village, tho Court of first in- 
stance dismissed the claim orj the ground tluit no riorht of pre-emption had been proved to 
exist in the village. The lower Appellate Court, di.ssenting from this opinion, reversed the 
first Court^s decree, and remuiided the ease under s. 5<32 of the Civil Procedure Code for a 
decision on the remaining (juostion of fact, viz., tiie amount of the consideration for the 
sale. In appeal from tlie order of remand, the High Court, on the .3rd January 1884, 
observed that it was not disposed to interfere with the finding of fact that the plaintiff had 
a right of pre-emption, and accordingly dismissed the ay)peal, but added that tho Judge 
was in error in remanding t/be case under s. 502 of the Co<le ; that his order must so far be 
set aside ; and that he should jiroceed under s. 5(55 or s. 500 as might be applicable. The 
Judge, on receipt of this order, re])laced the case on his file, remitted an issue to the Court 
of first instance under s. 500 as to tho amount of con^ideral ion, and, accepting tho first 
Court’s finding upon that isNue, decreed the plaiiitifr’s claim. In second appeal by the 
defendants the High Court uas of o{)iuiou that the Judge had disposed of the case upon 
a couditiou of things which the plaintiffs had never assorted, inasmuch as he had treated 
the right of pre-emption ubich was in issue as one arisingfrom custom, and not, as alleged 
by tlio plaintiff.s, as arising from a contract between tho ancestors of the parties. All the 
evidence necessary to the determination of the case was on tlio record. Held, by tho Full 
Bemdi, that the defendants were not prevented by the o])eralion of tho High Court’s order 
of the 3rd January 1881 from disputing the right of pre-emption, inasmuch us that order 
was a decision of a merely interlocutory character passed in the same suit, and the questions 
of fact involved therein w ore decided only so far as was necessary for the purpose of passing 
the order, and it could not be regarded as determining tho main question in the suit, which 
was still open, and must l)o decided in the final decree in the .suit. Per Straight, J., that 
the jurisdiction of the Iligli Court in appeal under s. 588 of tho Code from the Judge’s 
order of remand was, like; the, jurisdiction of the Judge in ])assing tho order, limited by 
the terms of s. 502 ; and heufu' the remark made in the High Court’s order dealing with, 
the plaintiffs’ right of pre-em[)lion could only be regarded as an obiter dictum, and not as 
determining any (jUostion as to the pre-enqdive right. JT.chl per Pethoram, C.J., and 
OldfioM and Tyrrell, JJ., that the High (’ourt was competent, in second appeal from the 
Judge’s decree, to look into the evidemio already on the record for tho purpose of finding 
whether a right of pre-omiition existed, in fact, in tho village, if tho evidence for answering 
this question was already on the record, and that, in sucli a case, the question need not be 
referred to the Court of first appeal. 13al Kishon v. Jasoda Kuar (I. L. 11., 7 All. 765) 
referred to. Per Straight iiml llrodliurst, JJ., contra. Jlal Kishen v. Jasoda Kuar (I, 
L. K., 7 All. 765) referred to. — Heokishen v. llausi, 1. L. 11., 8 All. 172. [Jan. 22, 1886.] 

Where a Court of first appeal remanded a case to the Court of first instance for the 
addition of all necessary parties, and at the same time decided an issue as to the merits, 
and it appeared that the Court of first instance had not disposed of the case “ on a preli- 
minary point, so as to exclude miy evidence of fact which appeared to the Appellate 
Court* essential to the determination of the rights of the parties,” held, first, that, 
on an appeal from the order of remand, the decision on the merits, on which the 
order of remand was not based, w'as not before the High Court on appeal ; and, further, 
that the order of remand was unsustainuhio under ss. 662 and 564 of the Civil Procedure 
Code (Act XIV. of 1882), which are strictly binding on all Courts of first api>eal. The 
proper course for the low^cr Appellate Court would have been to join the parties whom it 
found to be necessary, and then to raise the proper issues as betw'een the plaintiff and 
those parties, and, if necessary, to refer tho issues to the Court of first instance for trial 
under s. 666. — Ganesh Bhikaji Juvekar v. Bhikaji Krishna Juvekar, I. L. E.., 10 Bom* 
898. [Feb. 10 , 1886.] 

A BiRTEicrr Munsif, having taken all the evidence offered on the issues in a suit, dis^- 
posei of the suit upon his finding on one of tho issues without deciding the rest. On 
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appeal the Distriot Judge reversed the decree^ and remanded the suit for the trial of the 
issues left untried. Held that, under s. 562 il the Code of Civil Prooedure, the order of 
remand was illegal.— Amma v. Kunhunni, I. L. E., 9 Mad 856. [Mar. 17, 1886.] 


663* When a casi4s remand^ with direations to take itny evidence so 
When further evidence '^excludea^-<^e Oourt t<y which the ci«g is remanded 
l^Avred. not ud|e any othl^ evidence the case, 

except evidence tendered to^^tradict ih^ evidence slH^en. 


limit to remand. 


664 The Appellate Court shall not remand 
a case for a second decision, except as provided in 
section 562. 


8. 26 of the Code of Civil Procedure does not authorize the joinder of plaintiiTo 
with antagonistic claims arising out of distinct causes of action. Where one of two 
widows of a deceased Hindu and her adopted son sued as co-plaintiffs, claiming in the 
alternative either to recover the whole family-estate for the latter, if the adoption was 
valid, or, if the adoption was invalid, one-half of the estate for the former, held that the 
suit was bad for misjoinder. Held also that, when such misjoinder bad been allowed, and 
the suit decided, and an appeal brought, the Court of Appeal should dispose of the suit io 
the mode in which the lower Court ought to have disposed of it, by returning the plaint for 
amendment. Farzand Ali v. Yusuf Ali (I. L. E., 2 All. 669) dissented from. — Lingammit 
Venkatammiil, I. L. E., 6 Mad. 239. [Dec. 22, 1882.] 

Whebe a lower Appellate Court, instead of remanding a suit under s. 666 of the Civil 
Procedure Code, erroneously remands it under s. 562, and the party aggrieved by its order 
appeals to the High Court under cl, 28, s. 588, the High Court cannot deal with the 
case as if it were a first appeal from a decree. All that the High Court can do is to rectify 
the procedure of the lower Appellate Court, and to direct that it decide the case itself 
on the merits. Badam v. Imrat (I. L. E., 3 All. 675) distingnisbed. Ramnarain v. Bha-> 
wanidin (2 Weekly Notes, 1882, p. 104) and Sheoamber Singh v, Lallu Singh (Weekly 
yotOB, 1882, p. 158) referred to.— Sohan Lai v, Aziz-un-nissa Begam, I. L. E., 7 All. 186r 
[Nov. 4, 1884.] 

Where a Court of first appeal remanded a case to the Court of first instanoe for tho 
addition of all necessary parties, and at the same time decided an issue as to the merits, 
and it appeared that the Court of first instance had not disposed of the case “on a preli- 
minary point, so as to exclude any evidence of fact which appeared to the Appellate 
Court essential to the determination of the rights of the parties,” held, first, that, on an 
appeal from the order of remand, the decision on the merits, on which the order of re- 
mand was not based, was not before the High Court on appeal ; and, further, that the 
order of remand was unsustainable under ss. 562 and 66i of the Civil Procedure Code 
(Act XIV. of 1882), which are strictly binding on all Courts of first appeal. The proper 
course for the lower Appellate Court would have been to join the parties whom it 
found to be necessary, and then to raise the proper issues as between the plaintiff and 
those parties, and, if necessary, to refer the issues to the Court of first instanoe for trial 
tinder s. 666. — Ganesh Bhik&ji Juvekar v, Bhikaji Krishna Juvekar, I. L. R,, 10 Bom. 898. 
[Feb. 10, 1886.] 

An order for the transfer of a suit from one Court to another, under s. 25 of the 
Code of Civil Procedure, cannot he made unless the suit has been brought in a Court hav- 
ing jurisdiction. The judgment in Peary Lall Mozoomdar v. Komal Kishore Dassia (I. 
L. E., 6 Cal. 30) entirely approved. When a suit has been tried by a Court having no 
jurisdiction over the matter, the parties cannot, by their mutual consent, convert the pro- 
ceedings into a judicial process : although, when the merits have been submitted to a Court, 
it may result that, having themselves constituted it their arbiter, the parties may be bound 
by its decision. On the other hand, in a suit tried by a competent Court, the parties hav- 
ing without objection joined issue, anfigone to trial upon the merits, cannot subsequently 
dispute the jurisdiction on the ground of irregularities in the initial procedure, which, « 
obj^ted to at the time, would Imve led to the dismissal of the suit. A suit, having b^n 
instituted in a Court not of competent jurisdiction, was transferred, with the consent of 
parties, to a Court which was competent ; but the defence of jurisdiction was set up before 
Ihe issues were fixed, and was afterwards insist^ on throughout. Held that in the single 
fact that the defendant had personally oonourred in the transfer, there had been no waiver 
of the right to maintain in this defence, and that the suit must be dtmissed on the ground 
lhat it was not competently brought. A Court of appeali having set aside the whole of 
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tli!9 ppooeediDM iDoluding* the plaint, directed tbat a new plaint be presented in the pro- 
per Court. Seld tbat this order, equivalent to directing the plain tifif to institute a new 
suit, was wrong; and tl»t, with only the alternative of having leave to withdraw the suit 
and bring a new one, his suit should have been dismissed. — Ledgard v. Bull, I. L. B., 
9 All. 191. [July 21, 1886.] 

665* When the evidence upon the record is sufficient to enable the 

When evidence on record Appellate Court to pronounce judgment, the Ap- 
aufficient, Appellate Court pellate Oourt«««lMiU^^f ter re-settling the issues, if 
ahall determine case finally. necessary, finally deCefhnne the case, notwithstand- 
ing that the judgment of the Court i^ainst whose decree the appeal is made 
has proceeded wholly upon some ground other than that on which the Ap- 
pellate Court proceeds. 

Whbbb a Court of first appeal omits to determine a material issue of fact, the High 
Court as a Court of second appeal is not competent, under s. 565 of the Civil Procedure 
Code, to determine such itself, but should refer it for determination to the Court of Brst 
appeal. — Sheo Ratan v. Lappu Kuar, I. L. E., 5 All. 14. [July 19, 1882.] 

Held by the Full Bench (Tyrrell, J., dissenting), that the findings upon issues re- 
manded by the High Court in second appeal cannot challenged upon the evidence as in 
first appeals, but objections to these findings must be restricted to the limits within which 
the original pleas in second appeal are confined. Nivath Singh v. Bhikki Singh (I. L. B., 
7 All. 649) referred to. Per Petheram, C.J., and Tyrrell, J. (Straight, J., dissenting). — 
Ss. 565 and .566 of the Civil Procedure Code are, as far as may be, incorporated in chap. 
42 of the Code relating to second appeals, and when the evidence for disposing of the 
real issues in the case has been taken and exists on the record, it is the duty of the High 
Court, on the hearing of a second appeal, to itself fix and determine such issues on the 
evidence on the recoiS, and not to put the parties to the expense and delay involved by a 
remand. Per Straight, J. — S. 587 of the Civil Procedure Code does not mean that the 
provisions of chap. 41 relating to first appeals are to be applied indiscriminately or 
in their entirety to second appeals, and implies no warrant for the decision by the &gh 
Court of questions of fact in any shape or at any stage of a second appeal. Eamnarain o, 
Bhawanidin (Weekly Notes, 1882, p. 104) and Sheoambar Singh v, Jjallu Singh (Week- 
ly Notes, 1882, p. 158) referred to. Per Tyrrell, J. — The jurisdiction of Courts of second 
appeal in respect of questions of fact is restricted, insomuch as the appeal may not be en- 
tertained on “ grounds ” of fact ; but, under the circumstances of s. 566 of the Code, no 
less than under the abnormal circumstances contemplated by the ruling of the Full Bench 
in Nivath Singh v. Bhikki Singh (I. L. R., 7 All. 649), the High Court may take cogni- 
zance of omitted issues of fact, and must determine them if there be evidence upon the 
record sufficient for that purpose. An issue to be tried in this way will, with all the 
evidence bearing upon it, be open to consideration from any point of view that may be 
present to the Court on the evidence and otherwise. In cases where the Court, still 
acting under s. 566, has been obliged, in the absence of evidence on the record, to supple- 
ment the defect through the agency of the Court below, its jurisdiction in respect of such 
evidence does not become limits thereby or by reason only of the oiroumstanoe that the 
evidence is accompanied by a “ finding ” of the inferior Court — the term finding ” being 
used in s. 566 in its restricted sense of an answer to the proposition referred for inquiry, 
and not of an award or decision of the issue before the Court. — Balkisben v. Jasoda Kuar, 
I. L. R., 7 All. 766. [June 4, 1885.] 

After the trial of issues raising the question whether the plaintiff was, or the de- 
fendants were, entitled to zemindari rights in certain mehals, a decree was made affirming 
the title of the plaintiff, the evidence in support of the defendants* case being discredited, 
and the latter were declared by the decree to be the “ plaintiff’s under-tenure holders of 
the said mehals/* This was modified on appeal by the declaration that the defendants 
are putnidars of the same mauzas.’* Held that it was unnecessary on this appeal to con- 
sider whether the Appellate Court was right in its conclusion that the defendants were 
putnidars ; because, upon the case which had been set up for the defendants, and upon 
the issues framed and tried in the lower Court, the Appellate Court oould not properly 
make such a declaration : the defendants could not be in a better position than Uiey 
would have been in had they claimed to be putnidars, in which case an issue as to that 
title would have been framed and tried. €. 565 of Act X. of 1877 does not enable an 
Appellate Court to declare a right in favour of one of the parties, where no issue has been 
flx^ on the point, and the right has not been set up in the lower Court. —Official Trustee 
of Beugal o. Krishna Ohaudra Mosumdar, I. L. B., 12 Cal. 239. [June 27, 1885.] 
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append to the Hig^h Court, under cl. 28, s. 688, the High Court cannot deid with the 
oaee os If it were a first appeal from a decree. All that the High Court can do is to rectify 
the procedure of the lower appellate Court, and to direct that it decide the case itself 
on the merits. Badam v, Imrat (I. li. B., 3 All. 675) distinguished. Bamnarain v. Bha- 
wanidin (2 Weekly Notes, 1883, p. 104) and Sheoamber Singh v. Lallu Singh (Weekly 
Notes, 1882, p. 158) referred to. — Sohan Lai t>. Aaiz-un-nissa Begam, 1. L. B., 7 All. 186. 
[Nov. 4, 1884. j 

A CoufiT of first instance to which issues have been remitted under s. 566 of the 
CivibProoedure Code by the Appellate Court has only jurisdiction to try the issues remit- 
ted, and ia /mneiuR officio in other respects, and cannot make a reference of the case to 
arbitration, which is only within ^e jurisdiction of the Appellate Court. Gossain Bowlut 
Geer a. Bissessur Geer (22 W. B.‘207) referred to. When a case has been referred to 
arbitration, the presence of all the arbitrators at all meetings, and, above all, at the last 
meeting when the final act of arbitration is done, is essential to the validity of the award. 
Where a case was referred by a Court to the arbitration of three persons, and the parties 
to the reference agreed to be bound as to the matters in dispute by the decision of a 
majority of thear^trators, and one of the arbitrators subsequently refused to act, and with- 
drew from the arbitration, held that the Court could not pass a decree on the award of 
the remaining arbitrators, and could only, under s. 510 of the Civil Procedure Code, 
appoint a new arbitrator, or supersede the arbitration, and proceed with the suit. — Kazee 
Syud Nasir Ali o. Musammat Tinoo Dossia (6 W. B. 95) and Bohilkhand and Kumaun 
Bank t». Bow (I. L. B., 6 All. 468) referred to.— -Nand Bam o. Eakir Ghand, I. L. B., 7 
All. 623. [Jan. 14, 1885.] 

If, on second appeal, it is found that certain material facts, having an important 
bearing upon a question at issue in the suit, have been omitted to be considered by the 
lower Appellate Court, the High Court will interfere with the decision of the lower 
Appellate Court, even though it be on a question of fact. — Bena Nath Banerjee o. Hari 
Basi, I. L. B., 11 Cal. 499. [April 10, 1885.] 

Held by the Full Bench (Tyrrell, J., dissenting), that the findings upon issues 
remanded by the High Court in second appeal cannot be challenged upon the evidence as ia 
first appeals, but objections to these findiugs must be restricted to the limits within which 
the original pleas in second appejil are confined. Nivath Singh t>. Bhikki Singh (I. L. B., 
7 All. 649) referred to. Per Petherara, C.J., and Tyrrell, J. (Straight, J., dissenting). — 
Ss. 665 and 666 of the Civil Procedure Code are, as far as may be incorporated in chap. 
42 of the Code relating to second appeals, and when the evidence for disposing of the 
real issues in the case has been taken and exists oo the record, it is the duty of the High 
Court, on the hearing of a second appeal, to itself fix and deter mine such issues on the 
evidence on the record, and not to put the parties to the expense and delay involved by a 
remand. Per Straight, J. — S. 587 of the Civil Procedure Code does not mean that the 
provisions of chap. 41 relating to first appeals are to be applied indiscriminately or iu their 
entirety to second appeals, and implies no warrant for the decision by the High Court of 
4}U68tions of fact in any shape or at any stage of a second appeal. Ramnarain v. Bhawanidin 
(Weekly Notes, 1882, p. 104) and Sheoambar Singh v. I^llu Singh (Weekly Notes, 1882, 
p. 158) referred to. Per Tyrrell, J. — The jurisdiction of Courts of second appeal in respect 
of questions of fact is restricted, insoinuch as the appeal may not be entertained on 
grounds of fact ; but, under the circumstances of s. 566 of the Code, no less than under 
the abnormal circumstances contemplated by the ruling of the Full Bench in Nivath Singh 
Bhikki Singh (I. L. B., 7 All. 649), the High Court may take cognizance of omitted 
issues of fact, and must determine them if there be evidence upon the record sufficient for 
that purpose. An issue to be tried in this way will, with all the evidence bearing upon it, 
be open to consideration from any point of view that may be present to the Court on the 
evidence and otherwise. In cases where the Court, still acting under s. 566, has been 
obliged, in the absence of evidence on the record, to supplement the defect through the 
agency of the Court below, its Jurisdiction la respect of such evidence does not become 
limited thereby or by reason only of the <‘eiroamstaoce that the evidence is accompanied 
by a " finding ** of the inferior Court — the term ** finding ^ being used in s. 566 in its 
restricted sense of an answer to the proposition referred for inquiry, and not of an award 
or decision of the issue before the Court. — Bal Kishen Jasoda Kuar, 1. L. B., 7 All. 765. 

[June 4, 1885.] 

In a suit for pre-emption, based en the v^ajib^mUmrz of a village, the Court of first 
Instance dismissed the claim on the ground that no right of pre-emption hud been, proved 
to exist in the village. The lower Appellate Court, dissenting from this opinion, reversed 
the first Courtis decree, and remanded the case under s. 562 of the Civil rroeedure Code 
tor a decision on the remaining question of fact viz., the amount of the oonsidefttioa 
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the sale. In appeal from the order of remand, the High Court, on the 3rd January 
1884, observed that it was not disposed to interfere with the lindiug of fact that the 
plaintiff had a right of pre-emption, and accordingly dismissed the appeal, but added that 
the Judge was in error in remanding the case under s. 562 of the Court; that his order 
must 80 far be set aside ; and that he should proceed under s, 565 or s. 566 as might be 
applicable. The J udge, on receipt of tiiis order, replaced the case on his file, remitted 
an issue to the Court of first instaiute under s. 566 as to the amount of consideration, 
and, accepting the first Court’s finding upon that issue, decreed the plaintiff’s claim. 
In second appeal by the defendants the High Court w:is of opinion that the Judge had 
disposed of the case upon a condition of things which the plaintiff.s had never asserted, 
inasmuch as he has treated the right of pre-em[)tion which was in issue as one arising 
from custom, and not, as alleged by the plaintiffs, as arising from a contract between the 
ancestors of the parties. All the evidence necessary to the determination of the case was 
on the record. ICeld^ by the Full Bench, that the defendants were not prevented by the 
operation of the High Court’s order of the 3rd January 1884 from disputing the right 
of pre-emption, inasmuch as that order was a decision of a merely interlocutor}" character 
passed in the same suit, and the questions of fact involved therein were decided only so 
far as was necessary for the purpose of passing the order, and it could not be regarded as 
determining the main question in the suit, which was still open, and must bo decided ia 
the final decree in the suit. Per Straight, J., that the jurisdiction of the High Court in 
appeal under s. 588 of the Code from the Judge’s order of remand was, like the jurisdiction 
of the Judge in passing the order, limited by the terms of s. 562 ; and hence the remark 
made in the High Court’s order dealing with the plaintiffs’ right of pre-emption could 
only be regarded as au obiter dictum, and not as determining any question as to the pre- 
emptive riglat. per Petheram, C.J., and Oltlfield and Tyrrell, JJ., that the High 

Court was competent, in second apjioal from the Judge’s decree, to look into the evidence 
alreiidy on the record for the purpose of finding whether a right of pre-emption existed, 
in fact, in the village, if the evidence for answering this question was already on the 
record, and that, in such a case, the question need not be referred to the Court of first 
appeal. Bal Kishen v. Jasoda Kuar (I. Ij. B., 7 All. 705) referred to. Per Straight and 
Brodhurst, JJ., contra. Bal Kishen v. Jasoda Kuar (I. L. B., 7 All. 765) referred to. — 
Beokishen v. Bausi, I. L. B., 8 All. 172. [Jan. 22, 1886.] 

Where a Court of first appeal remanded a case to the Court of first instance for the 
addition of all necessary parties, and at the same time decided an issue as to the merits, 
and it appeared that the Court of first instance bad not disposed of the case ** on a preli- 
minary point so as to exclude any evidence of fact which appeared to the Appellate Court 
essential to the determination of the rights of the parties,” held, first, that on an appeal 
from the order of remand, the decision on the merits, on which the order of remand was 
not based, was not before the High (^ourt on ap]>eal, and, further, that the order of re- 
mand was unsustainable under ss. 562 and 564 of the Civil Procedure Code (Act XIV. of 
1882), which are strictly binding on all Courts of first appeal. The proper course for the 
lower Appellate Court would have been to join the partie'^ wdiom it found to bo necessary, 
and then to raise the proper issues as between the plaintiff and those parties, and, if 
necessary, to refer the iswsues to the Court of first instance for trial under s. 666. — 
Ganesh Bhikdji Juvekar v. Bhikdji Krishna Juvokar, I. L. B., 10 Bom. 398. [Feb. 10, 
1886.] 

A District Munsif, having taken all the evidence offered on the issues in a suit, dis- 
posed of the suit upon his finding on one of the issues without deciding the rest. On 
appeal the District Judge reversed the decree, and rornandod the suit for the trial of the 
issues left untried. Meld that, under s. 562 of the (.’ode of Civil Procedure, the order of 
remand was illegal.— Amina v. Kunhunni, I. L. B., 9 Mad. 355. [Mar. 17, 1886.] 

Held by the Full Bench that s. 687 of the Civil Procedure Code does not make 
SB. 565 and 566 applicable to second appeals, so as to enable the High Court, in cases where 
the lower Appellate Court has omitted to frame or try any issue or to determine any essen- 
tial question of fact, to itself determine the same upon the evidence on the record ; but 
the High Court in such cases must remit issues for trial to the lower Appellate Court. 
Balkishen v. Jasoda Kuar (1. L. B., 7 All. 765) and Deokishen v. Bans! (I. L. R., 8 All, 
172) overruled on this point. — Girdhari Lai v. Crawford (W.), I. L. B., 9 All. 147. [Dec. 
10„ 1886.] 

667. Such finding and evidence shall become part of the record in the 

Finding and evidence to be suit ; and either party raay, within a time to be 
put on record. fixed by the Appellate Court, present a ineinoran- 

Objections to finding. dum of objections to tlie finding. 


C. P. 61. 
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After the expiration of the period 6xed for presenting such memoran- 
dum the Appellate Court shall proceed to deter- 
Determination of appeal. appeal. 

Wheee a first Appellate Court has remanded a case to the Court of first instance for 
the trial of issues, and where, on the return of the findinj;5s on these issues, no objections 
have been preferred under s. 667 of the Civil Procedure Code, the Appellate Court, after 
the period fixed for presenting objections, may, at its discretion, receive or decline to re- 
ceive any written objection, but is, in any case, bound to consider the findings of the 
lower Court on the merits, and is not precluded from hearin g a rguments for and against 
the findings at the hearing of the appeal. Akbari Begam v. w ilayat Ali (I. L. R., 2 All. 
908) followed. The imperative provisions of s. 574 of the Civil Procedure Code apply alike 
to cases remanded by the first Appellate Court for the trial of issues and to those in which 
no such remand has ta^en place. — Timed Ali v. Salima Bibi, I. L. R., 6 All. 388. [May 
19, 1884.] 

Where a first Appellate Court has remanded a case to the Court of first instance for 
the trial of issues, and where, on the return of findings on these issues, objections under 
8. 667 of the Civil Procedure Code have not been filed until after the expiration of the pre- 
scribed period, the Appellate Court, though not bound to entertain the objections, should 
nevertheless, upon the hearing of the remand, allow the party filing them to be heard with 
regard to them. Ratan Singh v. Wazir (I. L. R., 1 All. 165) and Akbari Begam v. Wilayat 
All (I. L. R„ 2 All. 908) referred to. An Appellate Court, because it remands issues, 
does not therefore, in the absence of subsequent objection by either or both of the parties 
to the findings when returned, divest itself of its power to exercise its judicial mind as to 
the propriety of such findings ; but, apart from any^ objection by the parties, it should 
examine and test them to see whether or not they ought to be accepted. Akbari Begam 
fj. Wilayat Ali (I. L. R., 2 All. 908) followed. Timed Ali v. Salima Bibi (I. L. R., 

6 All. 383) referred to. — Mumtaz Begam v. Fateh Husain, I. L. R., 6 All. 391. [May 
23, 1884.] 

668. The parties to an appeal shall not be entitled to produce additional 

Production of additional evi- evidence, whether oral or documentary, in the 
deuce in Appellate Court. Appellate Court. But if 

(а) the Court against whose decree the appeal is made refuses to admit 
evidence which ought to have been admitted, or 

(б) the Appellate Court requires any document to be produced for any 
witness to be examined to enable it to pronounce judgment, or for any other 
substantial cause, 

the Appellate Court may allow such evidence to be produced, or docu- 
ment to be received, or witness to be examined. 

Whenever additional evidence is admitted by an Appellate Court, the 
Court shall record on its proceedings the reason for such admission. 

Where the lower Appellate Court allows additional evidence to be taken, though it 
is not satisfied that the evidence is necessary under cl. a or cl. b of s. 668 of the Code 
of Civil Procedure, the High Court will interfere, but where this does not appear to be 
the case, and there is simply an omission on the part of the Appellate Court to record its 
reasons for allowing additional evidence to bo taken, the High Court will not interfere. — 
Hafiz Abdul Kurrim v. Sri Kissen Rai, I. L. R., 11 Cal. 189. [Nov. 26, 1884.] 

Held by the Full Bench (Tyrrell, J., dissenting), that the findings upon issues re- 
manded by the High Court in second appeal cannot be challenged upon the evidence as in 
first appeals, but objections to these findings must be restricted to the limits within which 
the original pleas in second appeal ape confined. Nivath Singh v. Bhikki Singh (I. L. R., 

7 All. 649) referred to. Fer Petheram, C.J., and Tyrrell, J. (Straight, J., dissenting). — 
Ss. 565 and 666 of the Civil Procedure Code are, as far as may be incorporated in ohap. 42 
of the Code relating to second appeals, and when the evidence for disposin^f of the real issues 
in the case has been taken and exists on the record, it is the duty of the High Court, on the 
hearing of a second appeal, to itself fix and determine such issues on the evidence on the 
record, and not to put the parties to the expense and delay involved by a remand. Fer 
Straight, J. — S. 687 of the Civil Procedure Code does not mean that the provisions of 
chap. 41 relating to first appeals are to be applied indiscriminately or in their entirety to 
second appeals, and implies no warrant for the deoision by the High Court of questions of 
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fact in any shape or at any sta^e of a second appeal. Ramnarain o. Bhawanidin (Weekly 
Notes, 1882, p. 104) and Bheoarabar Singh v. Ijallu Singh (Weekly Notes, 1882, p, 168) 
referred to. Fer Tyrrell, J. — The jurisdiction of Courts of second appeal in respect of 
guestions of fact is restricted, insomuch as the appeal may not he entertained on “grounds ” 
of fact, but, under the circumstances of s. 666 of the Code, no less than under the 
abnormal circumstances contemplated by the ruling of the Pull Bench in Nivath Singh 
V. Bhikki Singh (I. L. E., 7 All. 649), the Court may take cognizance of omitted issues 
of fact, and must determine them if there be evidence upon the record sufficient for 
that purpose. An issue to be tried in this way will, with all the evidence bearing upon 
it, be open to consideration from any point of view that may be present to the Court on 
the evidence and otherwise. In cases where the Court, still acting under s. 566, has been 
obliged, in the absence of evidence on the record, to supplement the defect through the 
agency of the Court below, its jurisdiction in respect of such evidence does not become 
limited thereby, or by reason only of the circumstance that the evidence is accompanied 
by a “finding” of the inferior Court — the term “ finding” being used in s. 566 in its 
restricted sense of an answer to the proposition referred for inquiry, and not of an award 
or decision of the issue before the Court. — Balkishen v, Jasoda Kuar, I. L. E., 7 All. 766. 
£June 4, 1886.] 

The provision in s. 668 of Act XIV. of 1882 as to an Appellate Court recording its 
reasons for admitting additional evidence is directory merely, and not imperative. Where 
the first Court of Appeal has admitted additional evidence, the hearing in the second 
Court of Appeal will not be treated as a first appeal, so as to allow the pleaders to go into 
the facts. — Gopal Singh v. Jhakri Eai and others, I. L. E., 12 Cal. 37, [Aug. 7, 1885.] 

669. Whenever additional evidence is allowed to be received, the Ap- 
Mode of taking additional pellate Court may either take such evidence or di- 

evidenoe. rect the Court against whose decree the appeal is 

made, or any other subordinate Court, to take such evidence, and to send it, 
when taken, to the Appellate Court. 

670. In all cases where additional evidence is directed or allowed to be 
Points to be defined and re- taken, the Appellate Court shall specify the points 

corded. to which the evidence is to be confined, and record 

on its proceedings the points so specified. 

Of the Judgment in Appeal, 

671. The Appellate Court, after hearing the parties or their pleaders, 
Judgment when and where and referring to any part of the proceedings, whe- 

pronounced. ther on appeal or in the Court against whose decree 

the appeal is made, to which reference may be considered necessary, shall pro- 
nounce judgment in open Court, either at once or on some future day, of 
which notice shall be given to the parties or their pleaders. 

672. The judgment shall be written in English ; provided that, if English 

Lanewe of judgment. “ mother-tongue of the J udge, and he is 

not able to write an intelligible judgment in English, 
the judgment shall be written in his mother-tongue or in the language of the 
Court. 

673. When the language in which the judgment is written is not the 

TranelaUon of judgment. language of the Court, the judgment shall, if any 
' ® party so require, be translated into such language, 

and the translation, after it has been ascertained to be correct, shall be sign- 
ed by the J udge or such officer as he appoints in this behalf. 

Content, of judgment. 574. The judgment of the Appellate Court 

shall state — 

(а) the points for determination ; 

(б) the decision thereupon ; 

(c) the reasons for the decision ; and, 
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(d) when the decree appealed against is reversed or varied, the relief to 
which the appellant is entitled ; 

and shall, at the time that it is pronounced, be signed and dated 
Date and signature Judge or by the Judges concurring there- 


in. 


The order of adjudication made under s. 651 of the Civil Procedure Code is a decree, 
and the procedure authorized under that section does not dispense with the necessity of 
drawing up a judgment. — Royal Reddi v. Linga Reddi, I. L. R,, 3 Mad. 1. [Feb. 28, 
1881.] 

Where the lower Appellate Court omits to give reasons for its decision, the High 
Court will retain the case in second appeal, and either require the Judge to state his rea- 
sons, or, in the event of his absence, refer the questions to his successor for fresh trial.— 
Assanullah v. Hafiz Mahomed Ali, I. L. R., 10 Cal. 932. [June 30, 1884.] 

The judgment of a lower Appellate Court, after setting forth the claim, the defence, 
the nature of the decree of the first Court, and the effect of the pleas in appeal, concluded, 
with general observations, as follows : “ The point to be determined on appeal is whether 
or not the decision is consistent w'ith the merits of the case. This Court, having consi- 
dered the evidence on the record and the judgment of the Munsif, which is explicit 
enough, concurs with the lower Court . . . The finding arrived at by the Munsif, that 
the plaintiff’s claim is established, is correct and consistent with the evidence. The pleas 
urged in appeal are therefore undeserving of consideration.” Held that this was in law 
no judgment at all, inasmuch as it did not satisfy the requirements of s. 574 of the Civil 
Procedure Code, and that the decree of the low^er Appellate Court must therefore be set 
aside, and the record returned to that Court for a proper adjudication, in accordance with 
the provisions of that section. — Mahadeo Prasad v. Surju Prasad (I. L. R., 8 All. 614) 
referred to. Observations by Mahmood, J., upon the distinction betw'een the duties of 
the Courts of first appeal and those of the Courts of second appeal in connection with the 
provisions of ss. 574 and 578 of the Civil Procedure Code, and with the remand of cases 
for trial de novo. Ram Tsarian Bhawanidin (Weekly Notes, 1882, p. 140 ; see I. L. R., 
9 All. p. 29, foot-note) and Sheoaiubar Singh v. Lallu Singh (Weekly Notes, 1882, p. 168 ; 
see I L. R., 9 All. p. 30, foot-note) referred to. — Sohawan and another v, Babu Nand and 
another, I. L. R., 9 All. 2G. [Aug. 6, 1886.] 

The intention of the Legislature as expressed in s. 633 of the Civil Procedure Code 
was that the High Court might frame rules as to liow it^ judgments should be given, whe- 
ther orally or in writing, or according to any mode which might appear to it best in the 
interests of justice. The .section does not merely give the High Court power to direct 
that judgments shall bo recorded in a particular book, or with a particular seal. Rule 9 
of the rules made under s. 633 in March 1885 is therefore not ultra vires of the Court, 
and it modifies the provisions of s. 574 in their application to judgments of the High 
Court. With reforem^o to the terras of rule 9, it is not necessary, in a case where the 
High Court substantially adopts the whole judgment of the Court beloAv, to go through 
the formality of re-stating the points at issue, the decision upon each point, and the rea- 
sons for the decision. Per Edge, C.J. — Apart from rule 9, it never was intended that 
B. 574 of the Code should a]>ply to cases where the High Court, having heard the judgment 
of the Court below and arguments thereon, comes to the conclusion that both the judg- 
ment and the reason.** which it gives are completely satisfactory and such as the High 
Court itself would have given. Assuming the provisions of s. 574 to be applicable, a judg- 
ment of the High Court stating merely that the appeal must be disrai8.sed wdth costs and 
the judgment of the first Court affirmed, and that it was unnecessary to say more than 
that the Court agreed with the Judge’s reasons, is a substantial compliance with those 
provisions. The judgment of the High Court in a first appeal was as follows: “This 
appeal must, in my opinion, be dismissed with costs, and the judgment of the first Court 
affirmed ; and I do not think it necessary to say more than that we agree with the Judge’s 
reasons.” The appellant applied foiv leave to appeal to Her Majesty in Council on the 
ground that the requirements of s. 574 of the Civil Procedure Code had not been complied 
with. Held by the Full Bench that the objection involved no substantial question of law, 
and that the application for leave to appeal must therefore be rejected. — Sundar Bibi v, 
Bisheshar Nath nud others, I. L. R., 9 All. 93. [Nov. 16, 1886.] 


676. When the appeal is heard by a Bench of two or more Judges, 
Decision when appeal hoard the appeal shall be decided in accordance with the 
by two or more Judges. opinion of such Judges OF of the majority (if any) 

of such Judges. 
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If there be no such majority which concurs in a judgment varying or 
reversing the decree appealed against, such decree shall be affirmed ; 

Provided that, if the Bench hearing the appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, and the 
Judges composing the Bench differ in opinion on a point of law, the appeal 
may be referred to one or more of the other Judges of the same Court, and 
shall be decided according to the opinion of the majority (if any) of all the 
Judges who have heard the appeal, including those who first heard it. 

When there is no such majority which concurs in a judgment varying 
or reversing the decree appealed against, such decree shall be affirmed. 

The High Court may, from time to time, make rules consistent with this 
Code to regulate references under this section. 

Thb provisions of the Letters Patent of 1865, cl. 36, that when the Judj^es of a 
Division Bench are equally divided in opinion, the opinion of the Senior Judijfe shall 
prevail, has been superseded by Act X. of 1877, s. 675 (which is extended to mis- 
cellaneous proceeding's of the nature of appeals by s. G47 of that Act), so far as regards 
cases to which s. 575 is applicable. — Appaji Bhivrav v. Shivl^d Khubchand, I. L. E., 
8 Bom. 204 (F. B.). [Mar. 31, 1879.] 

The only Bench which can legally deal with an appeal which has been referred under 
the provisions of s. 575 of the Civil Procedure Code is one which includes the Judges whe 
first hear^ the appeal, and whose difference in opinion on a point of law necessitated the 
reference. Khelut Ch under Ghose v. Tara Churn Koondo Chowdhry (6 W Tl. 269), 
Mahomed Akil v. Asad-un-nissa Bibi (5 Wyman’s Rep. 69), and Brand v. Hiunmersmith 
and City Railway Company (36 L. J. Q. B. 137), referred to. The word jinigment” as 
used in Rule II. of the Rules made by the High Court, North-Western Provinces, to 
regulate references under s, 575 of the Civil Procedure Code, must not be understood in 
its strict sense, but merely as an expression of opinion containing reasons for a contem- 
plated or proposed judgment. — Rohilkhand and Kumaon Bank, Limited, v. Row, I.L. R., 
6 All. 468. [May 5, 1884.] 

8. 575 of Act XIV. of 1882 does not take away the right of appeal which is given by 
ol. 15 of the Letters Patent. When the judgment of a lower Court has been confirmed 
under s. 675 of the Code of Civil Procedure by reason of one of the Judges of the Appeal 
Court agreeing upon the facts with the Court below, an appeal will lie against such judg- 
ment, notwithstanding the terms of s. 575. Appaji Bhivrav v. Shiblal Khubchand 
(I. L. R., 3 Bora. 204) approved. — Sri Gridhariji Maharaj Tickait v, Purushotum Gossami, 
L L. R., 10 Cal. 814. [June 5, 1884.] 

576. When the appeal is heard by more Judges than one, any Judge 
. , , j , dissenting from the judgment of the Court shall 

Dissent to be recorded. i. 4. • -i.- xu j • • j i.- l i 

state in writing the decision or order which he 
thinks should be passed on the appeal, and he may state his reasons for the 
same. 


677. The judgment may be for confirming, varying, or reversing the 
^ ^ ^ decree against which the appeal is made, or, if the 

a jn gmen may irec . appeal agree as to the form which 

the decree in appeal shall take, or as to the order to be passed in appeal, the 
Appellate Court may pass a decree or order accordingly. 


M SUED K and J to enforce a right of pre-emption in respect of property which he 
alleged K had sold to J. K denied that she had sold such property to J. J set up as a 
defence that M had waived his right of pre-emption. The Court of first instance dismissed 
the suit on the ground that the alleged sale had not taken place. J appealed, making M 
and K respondents. The lower Appellate Court dismissed the appeal, also holding that the 
alleged sale had not taken pla(5e. J then appealed to the High Court, making K the 
respondent. Held that neither the appeal from the original decree in the suit, nor the 
appeal from the appellate decree therein, was admissible. Held also that the finding as to 
the alleged sale was one between the plaintiff and defendants in the suit, and not between 
the defendant- vendor and the defendant-vendee who were litigating, and would not bar 
adjudication of the matter in issue between them in a suit brought by the latter for the 
establishment of the sale.— Jumna Singh and another v. Kamar-un-nisa, I. L. R., 3 All. 
162 (F. B.). [Aug. 12, 1880.] 
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678 . No decree shall be reversed or substantially varied, nor shall any 
No decree to be reversed I*® remanded, in appeal, on account of any 


or modified for error or irre- 
gularity not affecting merite 
or juriediotion. 


error, defect, or irregularity, whether in the deci- 
sion or in any order passed in the suit, or otherwise, 
not affecting the merits of the case or the jurisdio^^ 
tion of the Oourt. 


In June 1875, L executed a bond in favour of 8, in which he mortgaged, amongst 
other property, a village called Chand Khera as security for the payment of certain moneys. 
He subsequently sold such village to A, concealing the fact that it hud been mortgaged ter 
8. On this fact coming to the knowledge of A, he threatened L with a criminal prosecu- 
tion, whereupon L proposed to S, in writing, that the security of a share in a village culled 
Kelsay which he alleged was his property, should be substituted for the security of Chand 
Khera, 8 accepted this proposal by a letter in which he referred to L’s proposal in terms. 
It subsequently appeared that the share in Kelsa did not belong to L, but to another per- 
son. 8 having sued upon his bond, claiming to enforce thereunder a lieu upon Chand 
Khera A set up as a defence to the suit that S had agreed to substitute Kelsa for Chand 
Khera in the bond, producing S^s letter as evidence of the agreement. Meld that such 
letter operated as a release, aud should therefore have been stamped and registered. Meld 
also that an objection may properly be taken in a Court of first appeal to an unstamped do- 
cument, and such Court is bound to entertain the objection, and may direct that the do- 
cument be stamped and the penalty imposed. Meld also that L’s fraud vitiated S’s agree- 
ment to substitute the security of Kelsa for the security of Chand Khera in the bond, and 
8 was entitled, notwithstanding A might have purchased the latter property in good faith, 
to the enforcement of the lien created thereon by the bond. Mark Ridded Currie v, 8. V. 
Mutu Ramen Chetty (3 B. L. R. 126) discussed. — Safdar Ali Khau v. Lachman Das and 
others, I. L. R., 2 All. 554. [Dec. 11, 1879.] 

The refusal of a plaintiff-respondent to make good a deficiency in court-fees in respect 
of his plaint when called upon to do so by the Appellate Court is not a ground upon which 
the Appellate Court should reverse the decree of the Court of first instance and dismiss the 
suit. — Mehdi Husain v. Madar Bakhsh aud others, I. L. R., 2 All. 889. [May 7, 1880.] 

In a suit to recover posse.ssion of certain immoveable property alleged to have beea 

E urebased by the plaintiff from a Hindu widow, who claimed to have held the same as 
eir of her husband, the defendant, who was the mother of the husband, contended, inter 
alidj that the alleg^ purchase and sale w'ore invalid, by reason that she herself was entitled 
to maintenance out of the pro]jerty. The first Court gave the plaintiff a decree, and this 
decree was affirmed on appeal by tlie District Judge, who, however, gave no reason of his 
own for his judgment, but merely adopted those of the lower Court. Meld that, having 
regard to the nature of the case and the simplicity of the point for determination, the fact 
of the District Judge having omitted to state his reasons did not amount to such an error 
of law within the meaning of s. 578 of the Code of Civil Procedure as affected the merits 
of the case or the j urisdiction of the Court. — Eohimoni Dabi v. Zemirundin and others, 
8 C. L. R. 597. [Mar. 4, 1881.] 

A SUIT was instituted and tried on the merits in the Court of a Subordinate Judge 
without any objection being taken, either by the defendants or by the Court, that the 

S laint was insufficiently stamped. The defendants appealed on the merits, and the District 
udge, being of opinion that the stamp on the plaint was inadequate, called upon the 
plaintiff to pay the additional fee which would have been payable had the objection been^ 
taken and the question rightly decided in the Court of first instance. Meld, on second 
appeal, that the order of the Judge was properly made under s. 12, cl. 2, of the Court 
Fees (Act VII. of 1870). — Shama Sooudary v. Hurro Soondary, 1. L. R., 7 Cal. 348, 
[May 10, 1881.] 

The defendants in a suit on a bqnd admitted the execution’of the bond, but denied 
that they had received, as the bond recited they had, at the time of its execution, the con- 
sideration for it. The Court of first instance, instead of calling on the defendants to estab- 
lish the fact that they had not received the consideration for the bond, as it ought to have 
done under the circumstances, irregularly allowed the plaintiff to produce witnesses to 
prove that the consideration for the bond had been paid at the time of its execution. The 
evidence of these witnesses proved that the consideration of the bond had not been paid at 
the time of execution, and that, if it had been paid at all, it had been paid at some subse- 
quent time. The plaintiff did not give any further evidence to establish such payment, and 
tne Court of first instance, without calling on the defendants to establish their defence, 
disismsed the suit. The lower Appellate Court held that the defendants should have been 
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required to begin under the circumstances, and reversed the decree of the Court of first 
instance, and gave the plaintiff a decree. Held that, although the plaintiff ought not to 
have begun, yet as he had done so, and his witnesses had proved that the consideration 
for the bond had not been paid as admitted in the bond, a new case was opened up, in 
which the onus was shifted back to the plaintiff to establish that he had, not at the 
time alleged in the bond, but at some subsequent time, paid to the defendants the consi- 
deration for the bond. Also that it was doubtful, having regard to the provisions of s. 678 
of Act X. of 1877, whether it was competent for the lower Appellate Court to reverse the 
decision of the Court of first instance ; but even if it were, the lower Appellate Court 
should not have ignored what had taken place, but should have dealt with the case in ap- 
peal in the shape it came before it. — Makund and others d. Bahori Lai, I. L. B., 3 Au. 
824 . [May 26, 1881.] 

Thb sons of E and of K and of S possessed proprietary rights in two mahils of a cer- 
tain mauza. P possessed proprietary rights in one of those mahals. In April 1879, the 
sons of R sold their proprietary rights in both mahals to G. In August 1879, the sons of 
K. sold their proprietary rights in both mahals to G- Later in the same month 'the sons 
of 8 sold their proprietary rights in both mahals to N. G sued N to enforce a right of 
pre-emption in respect of the sale to the latter, and obtained a decree. P then sued to en- 
force a right of pre-emption in respect of the three sales mentioned above, so far as they 
related to the mahal of which he was a co-sharer, joining as defendants G and N and the 
vendors to them. G alone objected in the Court of first instance to the frame of the suit. 
That Court overruled the objection, and gave P a decree. The' lower Appellate Court re- 
versed this decree on the ground of misjoinder. Held that in respect of G there was no 
misjoinder, but that in respect of the other defendants there was misjoinder of both causes 
of action’ and parties. Inasmuch as, however, G alone objected to the frame of the suit, 
and the defect did not affect the merits of the case or the jurisdiction of the Court, the 
lower Appellate Court ought not, regard being had to s. 678 of Act X. of 1877, to have re- 
versed the decree of the Court of first instance by reason of such defect. — Kalian 8ingh v. 
Our Dayal, I, L. R., 4 All. 163. [Deo. 14, 1881.] 

The plaintiffs in this suit, alleging that they were co-sharerfl of a certain village, that 
certain land situate in such village was the property of the co-sharers, and that such land 
had been improperly sold by the persons occupying it to one of the co-sharers, sued the 
vendors and the purchaser and the other co-sharers for possession of their share of such 
land and the setting aside of the sale so far as their share was concerned, and valued the 
suit according to their share. Held that the error in the frame and valuation of the suit, 
insamuch as it did not affect the jurisdiction of the Court in which the suit was instituted 
or the merits of the case, was not, under s, 578 of the Civil Procedure Code, a ground on 
which the Appellate Court should have reversed the decree of the Court of first instance. 
Unnoda Persad Boy v. Erskin (12 B. L. B. 370) distinguished. — Param and others v, 
Aohal, I. L. B., 4 All. 289. [Feb. 10, 1882.] 

Suit by payee against drawer upon a hundf drawn in British India upon a person at 
Colombo. The hundi was not stamped when drawn. Objection taken to its admission in 
evidence by defendant was allowed by the Munsif, but plaintiff was permitted to sue for 
the amount due upon the original consideration. The suit was dismissed on the ground 
that no consideration was proved. Upon appeal the District Judge held that the hundf 
did not require a stamp as it was not intended to operate in British India, and admitted 
the hundi in evidence as a business-letter admitting responsibility, and found that there 
was consideration. Held upon second appeal that the hundf having been admitted in 
evidence, though contrary to law, by the District Judge, no objection could be taken to 
the decree in second appeal upon that account. — Bamasami Chetti v. Bdm^sdmi Chetti 
and another, I. L. B., 6 Mad. 220. [April 19, 1882.J 

A Mahomedan residing at Zanzibar let a house situated there to the defendant, to be 
held by the latter as long as he pleased, under a lease in which he (the lessor) stipulated 
never to remove the lessee. The plaintiff subsequently, with full knowledge of the lease, 
purchased the same house from the lessor, and as such purchaser sued to eject the defend- 
ant. The plaintiff tendered evidence to show that by the custom of Zanzibar the defend- 
ants tenancy was determined upon the sale by the landlord. This evidence was refused. 
Held that the alleged custom, even if proved, was invalid. It was unreasonable, as en- 
abling a man, after having granted a lease, to deprive the lessee of the entire benefit of his 
lease. The exclusion of evidence in the lower Court is not sufficient ground for reversing 
that Court's decree, unless the Appeal Court comes to the conclusion that the evidence 
refused, if jit had been received, ought to have varied the decision. — DeSouza (C. B.) u. Pw- 
twiji, I. L. Bv ® Bom. 408. [April 29, 1884.] 



408 


APPEALS FROM ORIGINAL DECREES. 


[Siio. 57* 

Per Petheram, C.J., and Brodhurst, Mahmood, and Duthoit, JJ. — The oli^eot of 
R8. 19 and 20 of the Bengal Civil Courts Act, 1871, was to create in the District Judge^ 
Subordinate Judge, and Munsif, concurrent jurisdiction up to Rs. 1,000. Per Petheram, 
C. J . — 8. 15 of the Civil Procedure Code is a proviso to those sections. The word shall 
in that section is imperative on the suitor. The word is used for the purpose of protect- 
ing the Courts. The suitor shall be obliged to bring his suit in the Court of the lowest 
grade competent to try it. The object of the Legislature is that the Court of the higher 
grade shall not be overcrowded with suits. Whenever an Act confers a benefit, thedone^ 
may exeicise the same or not at his pleasure. The proviso is for the benefit of the Court 
of the higher grade, and it is not bound to take advantage of it. If it do^ not wish to 
try the suit, it may refuse to entertain it. If it wishes to retain the suit in its Court, 
it may do so ; it is not bound to refuse to entertain it. Per Duthoit, J. — The words in 
8. 57 of the Civil Procedure Code “shall be** are an instruction which the Court is bound 
to follow ; and they are, therefore, a restraint upon jurisdiction. The effect, therefore, of 
the concurrent jurisdiction of Subordinate Judges and Munsifs is not to allow to a Sub- 
ordinate Judge discretion as to accepting or not accepting for trial by himself suits cogni- 
zable by the inferior tribunal. Brodhurst and Mahmood, JJ. — S. 15 of the Civil Pro- 
cedure Code is a rule of procedure, not of jurisdiction ; and whilst it lays down that a suit 
shall be instituted in the Court of the lowest grade, it does not oust the jurisdiction of the 
Courts of higher grades. Russick Ch under Mohunt v. Ram Lai Shaha (22 W. R. 301), 
Sircar v. Begum Bibi (25 W. R. 219), followed. Per Oldfield, J. — S. 16 of the Civil 
Procedure Code is a provision entirely of procedure as distinct from jurisdiction, and its 
effect on s. 19 of the Bengal Civil Courts Act is that the jurisdiction of the District Judge 
and Subordinate Judge extends to all original suits cognizable by the Civil Court, subject 
in its exercise to a certain procedure, namely, that the suits be instituted in the Court of 
the lowest grade competent to try them. ReLdy therefore, by Petheram, C.J., and Oldfield, 
Brodhurst, and Mahmood, JJ,, where a Subordinate Judge had tried a suit which a 
Munsif, a Court of a lower grade, might have tried, that the Subordinate Judge had not 
acted without jurisdiction. The plaint in such suit had been in the first instance pre- 
sented to the Munsif, who had returned it to be presented to the Subordinate Judge. Per 
Duthoit, J. — The decree of the Subordinate Judge would not be liable to be reversed in 
appeal for want of jurisdiction, for the jurisdiction was there, though it ought not to have 
been exercised. This view of the matter was consistent with the received canon of con- 
struction, that unless the Legislature uses negative words, or words showing an intention 
to treat the observance of a rule of procedure as essential, the rule will ordinarily be treat- 
ed as a direction only. Under the circumstances, therefore, the District Judge had, in 
appeal, correctly refused to entertain the plea of defect in jurisdiction. Per Mahmood,. 
J. — The institution of a suit in a Court of higher grade than the Court which is compe- 
tent to try it is not a question either as to the jurisdiction or affecting the merits of the 
case. It is a question of the kind provided for by s. 578 of the Civil Procedure Code, and 
the irregularity is not one which affects “the merits of the case or the jurisdiction of the 
Court*’ within the meaning of the section. The plea of want of jurisdiction can be en- 
tertained for the first time at any stage of a suit, provided there is on the record sufficient 
miterial to substantiate it.—Nidhi Lai v, Mazhar Husain, I. L, R., 7 All. 230. [Deo. 18, 

A SUIT brought against K, the widow of R, a Hindu, by the representatives of R*k 
brothers, H and P, for possession of his estate, ended in a compromise by which the defend- 
ant recognized the plaintiffs* rights, and conceded that the family was joint. After K*8^ 
death, M, a daughter of R, brought a suit on her own behalf against the above-mentioned 
plainiitts for possession of her father*8 estate, but afterwards withdrew her claim. Subse- 
quently, S, M*s son, who had been born after K’s compromise, brought a suit against M 
and the representatives of U and P to recover possession of the estate, on the allegatioa 
that, the family being a divided one, he was entitled, under the Hindu law, to succeed to 
such estate, and that both the compromise entered into by K and the withdrawal of tho 
former suit by M were in fraud of his succession and did not affect his rights. The Court 
of first instance found that the plaij;itiff w^as entitled to succeed to the estate, but that, his 
mother being still alive, he was entitled to possession after her death only, and, u^n these 
findings, gave him a decree declaring his right to possession on M*8 death. The lower Ap- 
pellate Court reversed the decree, holding that the compromise entered into by K wae 
conclusive against the plaintiff’s claim, and also that, during his mother’s lifetime, he had 
no locus standi to maintain the suit. Per Mahmood, J., that the plaintiff’s r^hts as a 
daughter’s son (which were not affected by his birth having taken place after his matemai 
grandfather’s death) did not entitle him, under ordinary circumstimoes, to sueoeed to hia 
maternal grandfather’s estate in a divided Hindu family during the existence of a daughter, 
whether she were his own mother or his maternal aunt ; and that the claim f or poisesiioii 
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Was therefore rightly dismissed. Amirtolal Bose o. Eajoneokant Mitter (15 B. L. E. lO; 
L. R., 2 Ind. Ap. 113), Sibtau. Badri Prasad (I. L. R., 3 All. 134), and Baij Nath v. Mahabir 
(I, L. R., X All. 608), referred to. Also that the prayer in the plaint was wide enough to 
include a prayer for declaratory relief such as the first Court had given. Also that thi^ 
rule whereby decrees obtained against a Hindu widow succeeding to her husband’s estate 
as heir are binding by way of res judicata against all who in the order of succession come 
after her, and in that sense may be dealt with as her representatives, was limited to decrees 
fairly obtained against the widow in a contested and hond-Jide litigation, and would not 
apply to the compromise effected by K, which could scarcely be regarded as on a higher 
footing than an alienation which the widow in possession of her husband’s divided estate 
might have made, and which the plaintiff distinctly alleged had not been fairly obtained. 
Eani Anaud Kunwar t>. Court of Wards (I. L. R., 6 Cal. 764 ; L. R., 8 Ind. Ap. 14), Nand 
Kumar v. Radha Kuari (I. L. R., 1 All. 282), and Katama Natchiar’s Case (9 Moo. 
1. A. 643), referred to. Also that M’s withdrawal of her suit was not a bar to the suit of 
the plaintiff. Also that it could not be said that a daughter’s son was not, under any con- 
dition, competent to maintain a declaratory suit of this nature during the lifetime of his 
mother or maternal aunt, in respect of his maternal grandfather’s property, to the full 
ownership of which he had a reversionary right. Also that the aviarding of declaratory 
relief as regulated by s. 42 of the Specific Relief Act is a discretionary power which 
Courts of equity are empowered to exercise with reference to the circumstances of each 
case and the nature of the facts stated in the plaint and the prayer of the plaintiff ; that 
80 long as a Court of first instance possesses jurisdiction to entertain a declaratory suit, 
and, entering into the merits of the case, arrives at right conclusions, and awards a declara- 
tory decree, such a decree cannot be reversed in ap])eal simpl}^ because the discretion has 
been improperly exercised ; and that such improper exercise of discretion under s. 42 of 
the Specific Relief Act has no higher footing than that of an error, defect, or irregularity 
not affecting the merits of the case or the jurisdiction of the Court within the meaning 
of a. 578 of the Civil Procedure Code. This does not imply that, even in cases where the 
discretionary power to award declaratory relief has been exercised wholly arbitrarily and 
in a manner grossly inconsistent with judicial principles, the Court of appeal would have 
no power to interfere. Ram Kanaye Chuckerbutty v. Prosunno Coomar Sein (13 W. R. 
176), Sadut Ali Khan v. Khajeh Abdool Gunney (11 B. L. R. 203 ; L. R., Ind. Ap. Sup. Vol. 
165), Sheo Singh Rai v. Dakho (I. L. R., 1 All. 688 ; L. R., 6 Ind, Ap. 87), and Hamoodar 
fiurmah r. Mohee Kant Surmah (21 W. R. 54) referred to. — Sant Kumar t>. Deo Saran, 
I. L. R., 8 All. 365. [May 12, 1886.] 

A SUIT was brought by the Political Agent, Southern Maratha Country, as adminis- 
trator of the estate of the Chief of Mudhol, who was des(;ribed in the plaint as being nine- 
teen years of age, to eject the defendants from certain lands, belonging to the Chief, situ- 
ated in the Satara District. The defendants raised a preliminary objection to the institu- 
tion of the suit by the Political Agent, on the ground that ho was neither a certificated 
guardian of the Chief under the Bombay Minors Act (XX. of 1864), nor a recognized agent 
within the moaning of s. 37 of the Civil Procedure Code. Held that the appointment, 
by Government, of the Political Agent to manage the estate of the Chief of Mudhol dur- 
ing a certain period could not give him the position contemplated by the Bombay Minors 
Act (XX. of 1864). With regard to property in British India, he had no authority to sue 
on behalf of the minor, without obtaining a certificate of administration under the Act. 
Held also that the Political Agent was not a ‘‘ recognized agent” of the Chief of Mudhol 
within the meaning of s. 37, cl. cof the Code of Civil Procedure. Held also that the irre- 
gularity of the Political Agent’s suing for the Chief, without authority, was one affecting 
the merits of the case, though not the jurisdiction of the Court. If the Political Agent 
was not properly representing the Chief, he had no merits^ no right as against the defend- 
ants. The District Judge was, therefore, right in reversing the decrees of the first Court, 

8. 578 of the Code of Civil Procedure having no application to the present case. — Venka- 
tr4v R&je Ghorpade v. Madhavdr Ramchandr^, I. L. R., 11 Bom. 53. [July 28, 1886.] 

Although the proper and regular manner of giving permission to sue on behalf of a 
minor is by an order recorded in the order-sheet, there is, nevertheless, nothing in tho 
nature of the sanction provided by the s. 3 of Act XL. of 1858 which takes it out of the 
general rule of evidence that sanction may be proved by express words or by implication. 
"Where on a construction of the plaint and the pleadings it is found that the minor is the 
real plaintiff, the mere fact of his not having been properly described in accordance with 
8. 440 of the Civil Procedure Code is no ground for setting mde a decree passed in the 
suit. — Bhaba Pershad Khan v. Secretary of State for India, 1. L. R., 14 Cal. 169, 
[Aug. 14, 1886.] 


O. P. 62. 
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the Dmree in Appeal, 

Pate and oontenta of de- 679. The decree of the Appellate Cteurt ahall 

bear date the day on which the judgment was pro- 
nounced. 

The decree shall contain the number of the appeal, and the memoran- 
dum of appeal, including the names and description of the appellant and re- 
spondent, and shall specify clearly the relief granted or other determination 
of the appeab 

The decree shall also state the amount of costs incurred in the appeal, 
and by what jmrties and in what proportions such costs and the costs in the 
suit are to be paid. 

The decree shall be signed and dated by the Judge or Judges who pass- 
ed it : 

Provided that where there are more J udges than one, if there be a differ- 
Judge dteenting from e«ce of opinion among them, it shali not be neces- 
judgment »eed not sign de- sary for any Judge dissenting from the judgment 

of the Oourt to sign the decree. 

Thb order of adjudication made under s. 551 of the Civil Procedure Code is a decree, 
and the procedure authorized under that section does not dispense with the necessity of 
drawing up a judgment. — Royal Reddi r. Linga Reddi, I. L. R., 3 Mad. 1. [Feb. 28, 
1881,] 

On a second appeal the High Court awarded the plaintiff’s claim with costs through- 
out ; but the claim, as stated in the paper-book of appeal, differed from the claim as it 
had been stated in the plaint. that the award of the claim was to be understood 

referring to the claim as stated in the plaint, and not as described in the paper-book. 
Ss. 570 and 587 of the Civil Procedure Code (Act XIV. of 1882) do not require the claim 
to be stated in the decree, so as to make such statement a part of the decree itself. — Boude 
Shrinivasapa «. Krishnapa Hegde, I. L. R., 11 Bora. 177. [Sep. 21, 1886.] 

Cpie. of judgment and de- 580. Certified copies of the judgment and do- 

.«ree to be furnished to par- cree in appeal shall he furnished to the parties ou 

application to the Court and at their expensa 

68b A copy of the judgment and of the decree, certified by the Appel- 

Certiaed copy of decree to appoints in this bo- 

be sent to Court whose de- half, shall be sent to the Court which passed the 
oree appealed against. decree appealed against, and shall be filed with the 

original proceedings in the suit, and an entry of the judgment of the Appel- 
late Oourt shall be made in the register of civil suits. 

682. The Appellate Court shall have, in appeals under this chapter, the 

AppolUto Court to hare powers, and shall perform, as nearly as may 

flame powers as Courts of ori- be, the same duties, as are conferred and imposed 
ginal jurisdiction. by this Code on Courts of original jurisdiction in 

respect of suits instituted under Chapter V. ; and in Chapter XXL, so far as 
may be, the words “ plaintiff,” “defendant,” and “suit,” shall be held to in- 
clude an appellant, a respondent, and an appeal, respectively, in proceedings 
arising out of the death, marriage, or insolvency of parties to an appeal. 

The provisions hereinbefore contained shall apply to appeals under this 
chapter, so far as such provisions are applicable. 

8. 682 of the Civil Procedure Code, a Court of Appeal has the power, with 
the consent of the parties, of refering to arbitration matters in dispute in an appeal. 
Jaggessur Dey v, Kritartho Moyee Bossee (12 B. L. R. 266) disseuted from.— -Samgara- 
Imgam Pillai, In re, I. L. R., 3 Mad, 78. [Oct. 7, 1880.] 
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Milter, J. CJT., duhiicMAie ). — Notwithstanding that s. jS62, Civil Prooe- 

dure Code, does not expressly direct that the word “ plaintiff ” occurring ia Sr 866 shall 
be held to include an “ appellant,” yet the power conferred by s. 866 on the Court df 
original jurisdiction to award costs against the estate of a deceased pSaintifT may, by 
analogy, be taken to be conferred on the Appellate Court. Lahshmib^i Bklknsbna 
(I. L. R., 4 Bom. 654) followed. — Rajmonee J^bee v. Chunder Kant 8andel, 1. L. R., 
S Cal. 440. [Dec. 21, 1881.] 

An order rejecting a memorandum of appeal as barred by Irmitatioa is a “ decree 
within the meaning of s. 2 of the Civil Procedure Code ; it is therefore appealable, and 
not open to revision by the High Court under s. 622 of the Code. Gajraj Bingh it, 
Bhagwant Singh and Dianatullab (Weekly Notes, 1883, p. 255) apd Bog. v. Wajid Alt Shan 
(I. L. B., 6 All. 438) distinguished. — Gulab Rai v. Mangli Lai, I. L. R., 7 All. 42. [Judo 
^9, 1884.] 

Undeb 8. 868 of the Civil Procedure Code (Act XIV. of 1882), a plaintiff may have 
the representatives of a deceased sole defendant placed on the record so that he may con- 
tinue nis suit against them, but there is no section which allows the representatives of a sole 
defendant, who has died, to bo placed on the record at their own request. Consequently, 
8. 582 gives no authority to a Civil Court to place on the record, at their own request, the 
representatives of a deceased sole respondent. 8uch an application cannot be entertained. 
— Bal Javer v. Hathising Kesrisingh, I. L. R., 9 Bom. 56. [July 14, 1884.] 

Having regard to s, 3 of Act XIV. of 1882, it is clear that the word “ Code ” in 
sch. 2, art. 171 B of Act XV. of 1877, applies to the present Code of Civil Procedure 
(Act XIV. of 1882), and that, therefore, the word “ defendant ” in s. 368 of that Code, when 
read with s. 582, must be held to include “ resp(nident.” — In the Matter of the Petition of 
Soshi Bhusan Chand ; Soshi Bhusan Chand v. Grish Chander Talukdar, I. L. R., 11 Cal. 
694. [Jan. 27, 1885.] 

Held by the Full Bench (Mahmood, J., dissenting), that s. 582 of the Civil Proce- 
dure Code does not make the provisions of chap. 21, relating to the death of a defendant 
in a suit, applicable to the death of a plaintiff-respondent in an appeal, so as to render ft 
obligatory on the defendant-appellant to make an application to the Court praying that 
the legal representatives of the deceased be made parties to the appeal ; and that, where 
there has been no such application, the appeal does not abate. Per Petheram, C.J. — The 
words, so far as may be,” in the second clause of the first pan. of s. 582, must be const ruea 
as moaning “ so far as may be noc'^ssary to carry into effect the remedies contemplated by 
chap. 21.” Per Mahmood, J., nmtra^ that the object of s. 582 of the Civil Procedure 
Code is to obviate the necessity of repealing the provisions of chap. 21 so as to make 
them applicable to appeals; and the words “ appellant ” and “ respondent ” as used in the 
section include both plaintiffs and defendants in an appeal ; that the whole Code maintain® 
the analogy between the position of a respondent and that of a defendant for the pur- 
poses of being impleaded and brought before the Court ; that chap. 21 applies to cases 
where a plaintiff-respondent has died ; and that, in such a case, and where no application 
has been made, within the period prescribed therefor, praying that the legal representa- 
tives of the deceased be made parties in bis place, the appeal abates. Also per Mahmood, 
J. — The word “defendant” as used in art. 171 B of the Limitation Act (XV. of 1877) 
must be taken to include a respondent, whether plaiutiff or defendant in the suit. Laksh- 
mibai o. Bklkrishna (I. L. R., 4 Bom. 654), Rajmonee Pabee t?. Chandar Kant Sendel 
(I. L. R., 8 Cal. 440), and B£i Javer v. Hdthisiug Kesrising (I. L. R., 9 Bom. 56), referred 
to. — Narain Pas v. Lajja Ram, I. L. R., 7 All. 693. [Feb. 21, 1886.] 

Per Curiam (Kernan, J., dissenting). — An application by an appellant to make the 
representative of a deceased respondent party to the appeal aoes not fall under art. 17TB, 
but under art. 178 of soh. 2 of the Indian Limitation Act. 1871. — Lakshrai v. Sri I)5vi, 
I. L. R., 9 Mad. 1. [May 2, 1885.] 

An appeal was preferred against a decree of an Original Court dismissing a suit, and 
the Appellate Court sent the case back for the purpose of certain evidence being taken, 
and certified to it. Pending that being done, the parties applied to the Appellate Court 
to refer the case to arbitration, and that Court referred that application to the Cbriginal 
Court for disposal, although the case was still pending on its own file for disposal. Sub- 
sequently apqther application was made to the Original Court to refer the case to arbitra- 
tion, and on the 10th May the record was sent to the arbitrator ^ith directions to submit 
his award within seven days. On the 1 2th September, as the award had not been sept; in, 
the Original Court passed an order recalling the record, and subsequently the aWard of 
the arbitrator, dat^ the 12th September, was filed. The Original Court theredpOn for- 
warded the record to the Appellate Court for its decision. Objections were taken to the 
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award, but overruled, and the Appellate Court passed an order directing the case to be 
sent back to the Original Court, with orders to pass a formal decree in accordance with 
the award of the arbitrator. Held that a second appeal lay against the last-mentioned 
order, inasmuch as it amounted to a decree under the provisions of s. 2 of the Civil Pro- 
cedure Code. Held also that the award was bad in law, because the time within which 
it was directed to be made had never been enlarged, and the Court’s order of the 12th 
September recalling the record could not be taken as an indication that the time was 
enlarged. Semhle, an Appellate Court has the power to refer a case to arbitration at the 
instance of the parties under s. 582 of the Code of Civil Procedure, 1882. In re San- 
garalingam Pillai (1. L. R., 3 Mad. 78) cited ; Jugessur Dey v, Kritartho Moyee Bossee 
(12 B. L. B. 266) cited and distinguished. — Bhugwan Bass Marwari v. Nund Ball Seiti, 
I. L. R., 12 Cal. 173. [Aug. 10, 1885.] 

Thebe is no power in the Code of Civil Procedure (Act XIV. of 1882) to make a 
party to the suit a co-appellant. Ss. 32 and 582 of the Code give to an Appellate Court 
power only to strike out the name of a party, or to direct new parties to be added to the 
suit, whether as plaintiffs or defendants. — Visudev Balkrishna v. ISalubdi, I. L. R., IQ 
Bom. 227. [Sep. 7, 1885.] 

Where, on appeal from a decree dismissing a suit, the Appellate Court, being of 
opinion that the plaint was informally drawn, and its allegations regarding the cause of 
action not sufliciently specific, gave the plaintiff permission, under s. 373 of the Civil Pro- 
cedure Code, to withdraw the suit, with leave to institute a fresh one, held the order of 
the Appellate Court was a “ decree” within the meaning of the Civil Procedure Code, and 
afforded a proper ground of second appeal to the High Court. Per Straight, J., that, 
with reference to the terms of s. 582 of the Civil Procedure Code, the Appellate Court 
had power to avail itself of the provisions of s, 373, and, therefore, had a discretion to 
make the order allowing the plaintiff to withdraw the suit and institute a fresh one, 
Gregory v. Boolee Chand Kandary Mull (14 W. 11., O. J,, 17) and Khatoon Kuuwar v, 
Hurdoot Naraiu Singh (20 W. R. 163) referred to. Also Straight, J., that it could 
not be said that the Appellate Court in this case had exercised its discretion so unreason- 
ably or erroneously as to compel the interference of the High Court with it in appeal. 
Per Tyrrell, J., that it might be taken that the Appellate Court, though not so stating in 
express terms, meant to set aside, and did set aside, the decree of the Court of first iu- 
Btauce, regarding it as a decree which could not have been rightly made, and must be set 
aside, by reason of tbe radical defect in the plaint, the basis of the suit and the decree j 
and that, in this view, there was no legal objection to the exercise by the Appellate Court 
of the discretionary power of chap. 22 of the Code;— Ganga Ram v. Bata Ram, I. L. B., 
8 All. 82. [Bee. is, 1885.] 

The plaintiff’s claim to redeem certain lands was rejected by a Subordinate Judge on 
21st Becember 1882. On the Ist February 1883, the plaintiff, who was an agriculturist, 
presented an application for review to the Special Judge appointed under the Bekkhaa 
Agriculturists’ Relief Act. His application was rejected by that Judge, who was of opi- 
nion that the plaintiff’s remedy lay in an appeal to the District Judge. The plaintiff was 
not informed of the result of his application to the Special Judge until the following 
May, at which time the Court of the District Judge w^as closed for vacation. On the 3rd 
June 1883, he presented an appeal on the opening of the District Court. The District 
Judge dismissed the appeal as barred by limitation. On appeal to the High Court a pre- 
liminary objection being taken that a second appeal would not lie, held that the order of 
the District Judge, having the force of a decree within the meaning of s. 2 of the Civil 
Procedure Code (Act XIV. of 1882), was appealable under s, 540 of the Code. Order 
discharged under the circumstances, the District Judge having given no reasons for mak- 
ing the order. — Raghuniith Gop4l v. Nilu Nathaji, I. L. R., 9 Bora. 452, [Mar. 81, 1886.] 

Art. 171 B, soh. 2, of the Limitation Act (XV. of 1877), applies to applications to 
have the representative of a deceased defendant-respondent made a respondent. — Buldeo v, 
Bismihan Begam, I. L. R., 9 All. ys. [Nov. 26, 1886.] 

583. When a party entitled to any benefit (by way of restitution or 
Execution of decree of Ap- Otherwise) under a decree passed in an appeal un- 
pellate Court. der this chapter desires to obtain execution of the 

same, he shall apply to the Court which passed the decree against which the 
appeal was preferred ; and such Court shall proceed to execute the decree 
passed in appeal, according to the rules hereinbefore prescribed for the execu*^ 
tion of decrees in suits. 
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A DECEEB for pre-emption was passed conditionally upon payment by the decree- 
holder of Bs. 1,139, and in July 1880 the plaintiff paid this amount into Court, audit 
was drawn out by the defendant in August 1881. Meanwhile, in July 1881, the High 
Court in second appeal raised the amount to be paid by the plaintiff to Rs. 2,400, but the 
plaintiff allowed the time limited for payment of the excess difference to elapse without 
paying it, and the decree for pre-emption thereupon became dead. In May 1883, the 
plaintiff applied in the execution department for the refund of the deposit which had 
been drawn and retained by the defendant. This application was grankd, and the de- 
fendant ordered to refund ; and this order was confirmed on appeal in January 1886, and 
by the High Court in second appeal in May 1885. Meanwhile the first Court had sus- 
pended execution of the order pending the result of the appeal, and in December 1884 
removed the application temporarily from the “ pending ” list. In February 1885, the 
plaintiff applied for restitution of the amount deposited, asking for attachment and sale 
of property belonging to the defendant. This application w'as dismissed as barred by limi- 
tation. ffeld that this application was only a revival of the application of May 1883, 
which was within time. Eeld also that the plaintiff was, in the sense of s. 583 of the 
Civil Procedure Code, “ a party entitled to a benefit by way of restitution under the decree ” 
of the High Court of J uly 1881 ; that it was a necessary incident of that decree that he 
was entitled to restitution of the sum which he had paid as the sufficient price under the 
decree of the lower Appellate Court ; that he was competent under s. 683 to move the local 
Court to execute the appellate decree in this respect in his favour “ according to the rules 
prescribed for the execution of decree in suits that he did this in May 1883 by an ap- 
plication made according to law in the proper Court in the sense of art. 179 of the Limi- 
tation Aet ; and that his present application to the same effect, being within three years 
from that application, was within time. — Nand Bam v, Sita Ram, I. L. B,, 8 All. 645. 
[July 8, 1886.] 

Where a review of judgment has been applied for and, after notice to the other side, 
refused, the period during which such application waspending cannot be excluded in com- 
puting the period of limitation for execution of the decree under art. 179 (3) of sch. 2 
of the Indian Limitation Act. Semble . — An application for refund of moneys levied in 
execution of a decree subsequently reversed on appeal is not governed by art. 179, but by 
art. 178 of sch. 2 of the Limitation Aot.—Kurupam Zamind^r v. ISadasiva, I. L. R., 10 
Mad. 66. [Sep. 25, 1886.] 


CHAPTER XLTL 

Of Appeals prom Appellate Decrees. 

684 . Unless when otherwise provided by this Code or by any other 
Second appeals to High law, from all decrees passed in appeal by any Court 

subordinate to a High Court, an appeal shall lie 
to the High Court on any of the following grounds (namely) — 

« , . , , (a) the decision being contrary to some speci- 

^ tied law or usage having the force of law : 

(6) the decision having failed to determine some material issue of law 
or usage having the force of law ; 

(c) a substantial error or defect in the procedure as prescribed by this 
Code or any other law, which may possibly have produced error or defect in 
the decision of the case upon the merits. 

A STTIT to redeem a usufructuary mortgage of certain lands was instituted in the 
Munsif’s Court. After the suit had been admitted, and the parties called on to produce 
evidence, the Munsif ordered the plaint in the suit to be returned to the plaintiff for pre- 
sentation in the proper Court, on the ground that the suit should have been instituted in 
the Court of the Subordinate Judge, the value of the property in the suit being beyond 
the jurisdiction of a Munsif. Eeld that, under Act VIII. of 1859, the Munsifs order 
was ^pealable to the lower Appellate Court, and, under Act X. of 1877, the lower Appel- 
late Court’s order to High Court. Where the question in dispute in such a suit is not 
only whether the property has been redeemed out of the usufruct, but whether the pro- 
perty and the right to redeem belongs to the plaintiff, and the value of the property ex- 
ceeds Rs. 1,000, such suit is not cognizable by a Munsif.— Kalian Dass v. mwal Singh, 
I. li. R., 1 All 620. [Mar. 7, 1878.] 
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Thx holder of a deoree for mooey applied for the attaohmeDt, in the execution of 
decree, of oertain moneys deposited in Court to the credit of the judgment-debtor. Oi;^ 
4th June 1877, the Court of first instance refused the attachment on the ground that th4 
deoree direct^ the sale of oertain immoveable property for its satisfaction, and awarded 
no other relief. The order of the Court of first instance was affirmed by the lower Ap- 
pellate Court on the 4th August 1877. Act X. of 1877, repealing Act VIII. of 1859^ 
and Act XXIII. of 1861, came into force on 1st October 1877. On 18th November 1877, 
the deoree^holder applied to the High Court for the admission of a second appeal from the 
order of the lower Appellate Court, on the ground that the decree had been misoou8trued.> 
^eld that an appeal under the repealed Act VIII. of 1859 was admissible under Act X. 
of 1868, 8. 6, and that the order of the lower Appellate Court was appealable under Aoh 
X. of 1877, s. 684. — Thakur Prasad «. Ashan Ali, I. L. E., 1 All. 668. [May 27, 1878.3 
liiee also Bun jit Sing and others v. Meherban Koer, I. L. E., 8 Cal. 662 [May 14, 1878] 
Murli Dhar v. Parsotam Dass and another, I. L. E., 2 All. 91 [Nov. 28, 1878] ; Hurbune 
3abai and others v. Bhairo Pershad Singh and others, I. L. E., 6 Cal. 269 [Feb. 19, 1879].^ 
But see Uda Begam v. Imam-ud-din, I. L. E., 2 All. 74. [Nov. 6, 1878.] 

A DEFENDANT who obtains a judgment in his favour in the Court of first instance, 
and who, on appeal by the plaintiff, does pot appear at the hearing of the appeal, or pre- 
sent a petition for a re-hearing, may, under Act X. of 1877, s. 584, present a second ap- 
peal against the decree of the lower Appellate Court. — Modalatha ex parte, I. L. E., 

2 Mad. 76. [Nov. 27, 1878.] 

An appellant, who has obtained a decree setting aside the decision of the Court of 
first instance, is not entitled to a further appeal to the High Court, on the ground that he 
is dissatisfied with some of the findings recorded in the judgment of the lower Appellate 
Court, an appeal from an appellate decree under s. 584 being strictly restricted to matters 
contained in the deoree alone. — Eoylash Chunder Koosari e. Earn Lall Nag, I. L. E., 
6 Cal. 206. [May 20, 1880.] 

AlN order on appeal from a deoree in an original suit of the nature cognizable in 
Mufassal Courts of Small Causes, under s. 562 of Act X. of 1877, remanding the suit for 
re-trial, is appealable, s. 686 of Act X. of 1877 notwithstanding, as that section applies 
to ^peals from appellate decrees, and not to appeals from orders. — Collector of Bijnor 
V. Jmar Ali Khan, I. L. E., 8 All. 18. [June 11, 18S0.] 

M SUED K and J to enforce a right of pre-emption in respect of property which he* 
alleged K bad sold to J. K denied that she had sold such property to J. J set up as a 
defence that M had waived his right of pre-emption. The Court of first instance dis- 
missed the suit on the ground that the alleged sale had not taken place. J appealed, 
making M and K respondents. The lower Appellate Court dismissed the appeal, also- 
holding that the alleg^ sale had not taken place. J then appealed to the High Court, 
making K the respondent. Held that neither the appeal from the orignal decree in t,ho 
suit, nor the appeal from the appellate decree therein, was admissible. Held also that the 
finding as to the alleged sale was one between the plaintiff and defendants in the suit, and 
not between the defendamt-vendor and the defendant-vendee who were litigating, and would 
not bar adjudication of the matter in issue between them in a suit brought by the latter 
for the establishment of the sale. — Jumna Singh and another r. Kamar-un-nissa, I.L. E., 

3 All. 152 (F. B.). [Aug. 12, 1880.] 

When the decree of a subordinate Court is under appeal to the High Court, it m 
open to the High Court to vary it, either in points in which it is erroneous, or in respect 
of matters occurring subsequently to the date of such deoree which are admitted. Tho 
plaintiff obtained a decree in a partition-suit in the Subordinate Judge^s Court for hie 
share in certain joint family-property in the possession of the defendants (his co-parceners). 
The deoree was affirmed on appeal. The defendants filed a second appeal in the High 
Court ; but before it was decided, one of the defendants died. The plaintiff, at the hearing 
of the second appeal, claimed a Ij^rger share in the family-property than he had b^n 
awarded by the decree of the Courts below. Held that the plaintiff was entitled to a 
share in that of the co-parcener who died pendente lite, and that the decree appealed from 
ought to be varied accordingly. Joy Narain Giri «. Girish Chunder Myte (I. L. E., 4 Cal. 
484) distinguished. A decree for partition does not operate as a severance so long as it 
^mains under appeal.— 8akh4r4m Mdbidev l>4nge v, Hari Krishna Bange, I. Ij. E., 
Bom. 118. [Oct. 4, 1881.] e, , ^ , 

, • Whebb the lower Appellate Court h^ clearly misapprehended what the evidence 
before it was, and thus been led to discard or not give sufficient weight to important 
evidence, and to give weight to other evidence to which it is not entitled, and has thus 
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Idd, cot into any mere incidental mistake, bnt totally to misoonoeive the Case, the 
Sigh Court will interfere in second appeal, though it is not the ordinary course of proce- 
ilure for it to interfere in such cases with any findings of facts which have been arrived 
at by the lower Appellate Court. In a suit on a mortgage-bond the plaintiff’s are enti- 
tled to reoolrer the agreed rate of interest without any deduction — Futtehms Begum and 
others e. Mohamed Au^^ur, I. L. R., 9 Cal. 809. [Aug. 1, 1882.] 

Whbbb a lower Appellate Courts instead of remanding a suit under s. 566 of theC/ivil 
Procedure Code, erroneously remands it under s. 562, and the party aggrieved by its order 
appeals to the High Court under cl. 28, s. 588, the High Court cannot deal with the oase f 
as if it were a first appeal from a decree. All that the High Court can do is to rectify ^ 
the procedure of the lower Appellate Court, and to direct that it decide the case itself 
on the merits. Badam v. Imrat (I. L. R., 8 All. 675) distinguished. Ramnarain «. Bha- 
wanidin (2 Weekly Notes, 1882, p. 104) and Sheoamber Singh v. Lallu Singh fWeekly 
Notes, 1882, p. 158) referred to. — Sohan Lai o. Aziz-un-nissa Begam, I. L. R., 7 All. 136. 
tNov. 4, 1884.] 

A duDOE, after disposing of an appeal on the Ist March 1883, again took it up, and, 
on the 2l8t March 1883, directed the appellant to pay additional court-fees on her memo- 
iandum of appeal. On the 2nd May 1883, the appellant paid the additional court-fees 
under protest, and a decree wsis then prepared, bearing date the let March 1883, but it 
referred to, and carried into effect, the subseq^uent order of the 2l8t March and the 2nd 
May. Per Mahmood, J., that as soon as the Judge had passed the decree of the Ist March 
1883, he ceased to have any power over it, and was not competent to introduce new mat- 
ters not dealt with by the judgment ; that the order of the 2l8t March and the deposit 
t>f the 2nd May, whether right or wrong, were not proceedings to which effect could be 
given in the antecedent decree of the Ist March 1883 ; and that the decree was ultra 
vires to that extent, and was, therefore, liable to correction in second appeal under s. 684 
of the Civil Procedure Code. The powers conferred by ss. 54 (a) and (c) and 55, read 
with 8. 682 of the Civil Procedure Code, or by s. 12 of the Court-fees Act (VII. of 1870) 
read with cl. 2 of s. 10, are intended to be exercised before the disposal of the oase, 
:and not after it has been decided finally so far as the Court is concerned. The powers 
bonferred by s. 28 of the Court-fees Act cannot be exercised by an order passed after the 
-decision of the case to which the question of the payment of court-fees relates, and, even 
assuming that they can be so exercised, such an order, though it may be subject to such 
rules as to appeal or revision as the law may provide, cannot be given effect to by making 
insertions in an antecedent decree. Per Oldfield, J. — That the Court had power to make 
the order it did, inasmuch as the collection of court-fees was no part of a Judge’s func- 
tions in the trial of a suit which could be said to have ceased with its determination ; and 
the provisions of the Court-fees Act fixed no time within which the presiding Judge 
could exercise his power of ordering documents to be stamped, and seemed, on the other 
hand, to contemplate the exercise of that power at any time subsequent to the receipt, 
filing, or use of a document, and to make the validity of the document and the proceedings 
relative thereto dependent on the document being properly stamped. — Mahadei e. Ram 
Hishen Las, I. L. R., 7 All. 523, [Jan. 15, 1885.] 

a suit to obtain possession of certain property and to set aside a deed called a deed 
bf endowment CioaJcfnama), on the ground that the defendant had fraudulently obtained 
its execution, the defendant pleaded (1) that the deed was a valid one, and (ii) that she 
was in possession of the property in satisfaction of a dower-debt, and her possession oouli 
not be disturbed so long as the debt remained unsatisfied. The Court of first instence 
held that the deed w'as invalid, but the defendant was entitled to remain in possession of 
the property till her dower-debt was satisfied, and the Court passed a decree which merely 
dismissed the suit, without embodying the finding as to the deed. On appeal by tbC 
ijaintiff to the District Judge, the defendant filed objections under s. 661 of the Civil 
jE^ooedure Code in regard to the first Court’s decision that the deed of endowment was 
invalid. The Judge dismissed the plaintiff’s appeal, affirming the finding as to dower, and, 
refusing to decide the question of the validity of the deed as being unnecessary for dis- 
posal of the claim, disallowed the defendant’s objections. The defendant appealed to the 
High Court. Meld by the full Bench (Oldfield and Mahmood, .TJ., dissenting) that if a . 
dwree is, upon the face of it, entirely in favour of a party to a suit, such decree being the * 
thing which by law is made appealable, and nothing else, that party has no right of appeal 
therefrom. If, in the judgment, of which such decree is the formal expression, findings 
have been recorded upon some issues against that party, and he desires to have formal 
given to them by the decree, so as to allow of his filing objections thereto under a. 
561 of the Civil Procedure Code, or of appealing therefrbm under s. 540, he must take 
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steps under s. 206 to have the decree properly brought into conformity with the judgmentj 
so that there may be matters on the face of it to show that something has been decided 
against him ; but if he fails to take this course, the decree, though in general terms, will 
.stand good as finally deciding the issues raised by the pleadings upon which the ultimate 
[determination of the cause and the decree itself rested. The findings in a judgment upon 
^matters which subsequently turn out to be immaterial to the grounds upon which a suit 
is finally disposed of, as to the plaintiff’s right to any portion of the relief sought by him 
as declared by the decree, am ount to no more than obiter disla, and do not constitute a 
final decision of the kind contemplal)ed'6y s. la ot ifae (Jivil Procedure Code. Held also 
that, in the present case, the Judge was right in holding that the question as to the 
validity or otherwise of the deed of endowment was wholly immaterial. The judgment 
of Straight, J., in Lachman Singh v. Mohan (I. L. R., 2 All. 497), approved and followed. 
Per Oldfield, J., contra^ that the decree, to agree with the judgment, and fulfil the 
requirements of s. 206 of the Civil Procedure Code, should contain the material points 
for determination arising out of the claim, and material for the decision thereon ; that, 
if this has not been done, the defect is a good ground of appeal, notwithstanding that 
the decree, on its face, may be altogether in favour of the appellant, and notwith- 
standing that he may not have applied for amendment of the decree under s. 206, 
or for review of judgment ; and that, in the present case, the defect in the decree would 
afford a good ground of appeal. Fer Mahmood, J., that inasmuch as the provisions 
of 8. 13 of the Civil Procedure Code relate as well to the trial of issues as to the trial 
of suits, and in the present case the validity or otherwise of the deed was a matter 
directly and substantially in issue between the parties, and was adjudicated upon, the 
finding of the first Court upon that issue was not a mere obiter dictum, but would be 
binding upon the defendant as res judicata, notwithstanding the fact that the suit against 
her w'as dismissed on the ground that she held possession of the property in lieu of 
dower ; that whatever has the force of res judicata is necessarily appeal able ; that the 
word “ from ” as used in s. 540 or s. 584, and the expression “ objection to the decree ” in 
8. 561, refer not only to matters existing upon the face of the decree, but also to those 
which should have existed, but do not exist there; and, that the defendant in the present 
cavse was aggrieved or injured by the omission in the decree of the first Court, and was 
therefore entitled to file objections to it, and for the same reason, to appeal to the High 
Court from the decree of the lower Appellate Court. Also per Mahmood, J., that it was 
doubtful whether the reliefs contemplated by ss. 206 and 623 were open to the defend- 
ant ; but that, even conceding that she ought to have sought her remedy under either 
of those sections, her neglect to do so did not make her incapable of obtaining the same 
result by the exercise of her right of appeal. Anusuyabai v, Sakk^ram Pdndurang 
(I. L. R., 7 Bom. 484), Man Singh v. Narayan Das (I. L. R , 1 All. 480), Mohan Lai v. 
Ram Dayal (I. L. R , 2 All. 843), Niaraat Khan v. Phadu Buldia (I. L. R., 6 Cal. 319), 
and Pan Kuar v, Bhagwant Kuar (N. W. P., II. C. R , 1874, p. 19), referred to. — Jama- 
tunnissa v. Lutfunnissa, I. L. R., 7 All. 606. [Feb. 21, 1885.] 

When a question of costs is purely in the discretion of the lower Court no appeal 
will lie, but when a matter of principle is involved an appeal will lie. Where A was sued 
upon the allegation that he had instigated his co-defendant B to refuse to deliver up a 
document, for the recovery of whic.h the suit was brought, and whore no relief was prayed 
as against A, but the low'er Courts awarded a decree in favour of the plaintiff directing 
A to pay half the costs of suit, held that the question was one of principle, and that a 
second appeal lay to the High Court against the decree directing A to pay such costs. — 
Bunwari Lai v, Chowdhry Drup Nath Sing, I. L. R., 12 Cal. 179. [Aug. 5, 1885.] 


Second appeal on no other 686. No second appeal shall lie except on 

grounds. the grounds mentioned in section 584. 


686. No second appeal shall lie in any suit of the nature cognizable in 
No second appeal in cer- Ootfrts of Small Causes, when the amount or value 
tain suits. Qf the subject-matter of the original suit does not 

exceed five hundred rupees. 


In applications for review of judgments of Courts of Small Causes constituted under 
Act XI. of 1865, the procedure laid down in the rules contained in chap. 42 of the Code 
of Civil Procedure (Act X. of 1877) is to be strictly followed, without reference to the 
procedure relating to new trials under s. 21 of Act XI. of 1866. — Ishan Chandar Baner- 
jee V. Lochun Gope, 6 C. L. H. 659. [Jau. 29, 1880.] 
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Ak order on appeal from a decree in an original suit of the nature cognizuhlo in 
Muf^al Courts of Small Causes, under s. 502 of Act X. of 1877, remanding the suit for 
re-trial, is appealable, s. 586 of Act X. of 1877 notwithstanding, as that section applies 
to appeals from appellate decrees, and not to appeals from orders* — Collector of Bijnor 
t>. J^ar Ali Khan, I. L. K., 8 AIL 18. [Juno 11, 1880.] 

A SUIT by a landholder against a tenant for lls. 130, being the value of a moiety of' 
the produce of a grove of mangoe trees held by such tenant, such amount being claimed 
in virtue of an agreement recorded in the icajib-til-apz, and not in virtue of any custom or 
tight, is not cognizable in the Revonue Court, but is cognizable in a Court of Small 
Causes, and consequently no second appeal in the suit will lie. — Sarnain Tewari v, Sakiua 
Bibi, I. L. R., 3 All. 37. [June 15, 1880. J 

A SUIT by one decree-holder against another for the money received by the latter on 
a division between them of the proceeds of an execution-sale as his share of such proceeds, 
Under the order of the Court executing the decree, is a suit of the nature cognizable in 
a Court of Small Causes, and consequently, where the amount of such money does not 
exceed five hundred rupees, no second appeal lies in such suit. — Mala Parsad v, Gauri, 
I. L. B.-, 3 All. 59. [June 22, 1880.] 

On the death of K a dispute arose among her heirs as to the succession to the share 
nf which she was the recorded proprietor. In January 1874, V, who was not one of her 
heirs, and who was not a shareholder of such village, was recorded in the revenue-register 
as lambard4r in respect of her share, and was so recorded until Pobruary 1878, when his 
name was expunged, and the name of B, who was one of the heirs, was recorded as the 
proprietor of such share. N subsequently sued B to recover Bs. 70-13-4, being the 
amount which he had paid on account of revenue in respect of such share during the 
period between January 1874 and February 1878, instituting such suit in a Civil Court 
(Munsif). Held that the suit was not one cognizable in a Be venue Court under s. 93 (g) 
of Act XVIII. of 1873, but one cognizable in a Civil Court. Reid also that the suit was 
one for damages under s. 70 of Act IX. of 1872 within the meaning of s. 6 of Act XI. of 
1866, and accordingly of the nature cognizable in a Court of Small Causes, and no second 
appeal in the suit would lie. — Nath Prasad v. BaiJ Nath, I. L. B., 3 All. 06. [June 30, 
1880.] 

A SUIT for money due on a contract within the moaning of Act XI. of 1865, a. 0, 
is none the less cognizable by a Small Cause Court, because it may be necjessary to go into 
the accounts of both parties to see wliother the amount claimed is really due or not^ 
Dyebukee Nundun Sen and another v. Mudhoo Mutty Goopta and another (I. L. B., 
1 Cal. 123; 24 W. B. 478). And therefore no second appeal lies in such a suit under 
Act X. of 1877, s. 586. — Asmau Singh v. Boorga Boy, 1. L. B,, 0 Cal. 284. [July 14* 
1880.] 

A WAS the proprietor of nine aimas of a mauza, B and his family of one atina, and 0 
and others of the remaining six annas. B and his family having occupied and enjoyed* 
to the exclusion of their co-.shareholders, fifty-four biglias of the mauza, failed to pay any 
rent in respect of such occupation. A instituted a suit against them (making C and the 
other holders of the six annas share defendants to the suit) to recover the sum of Bs. 412- 
8 as the sum justly due to him after making ali proi)er deductions, including as well as 
the share of the rent of the forty-four bighas to which the six-annas shareholders were 
entitled to retain as proprietors of a one-anna share. Reid that the facts showed an im- 
plied contract on the part of B and his family to pay to their co-shareholders whatever* 
upon taking an account, should appear to be due to them ; and that, inasmuch as the 
total amount sought to bo recovered in the suit by A did not exceed 500 rupees, the suit 
was one which might have been brought in a Small Cause Court, and therefore the plaint- 
iff had no right of second appeal to the High Court under s. 686 of the Code of Civil 
Procedure. — Asman Singh v. Boorga Boy, I. L. B., 6 Cal. 284. [July 14, 1880.] 

The jurisdiction of a Small Cause Court is not ousted in a suit for damages for carrying 
away the produce of certain land when the defendant sets up title to the land in answer 
to the claim. S. 686 of the Code of Civil Procedure precludes a second appeal in a suit 
for damages under Rs. 500, although the suit has been instituted in the Bistrict Munsif’a 
Court and not in a Court of Small Causes, and although a question of title has been 
raised by the defendant and decided. Per Turner, C. J. — When a ““suit is brought in a 
form in which it is cognizable by a Small Cause Court under Act XI. of 1866, the Court 
cannot decline jurisdiction if it appears that incidentally a question of title is raised which 
It has not jurisdiction to determine for any other purpose than the decision of the suit 
before it. Under such circumstances, the Court may, however, properly grant a reason* 
able adjournment that the question may be litigated and determined by the proper tribu* 
Hal. Per Muttusami Ayyar, J. — The question, what is a suit of the nature c 

Q P 69. 
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in Courts of Small Causes within the meaning of s. 686 of the Civil Procedure Code, has 
referenoe to the mode of adjudication and not to the and the fact that the suit is 

instituted in the District MunsiPs Court and not in a Court of summary jurisdiction 
makes no difference for the purposes of that section. If the matter adjudicated on in a suit 
is only incidentally in issue or cognizable, the adjudication is final, whether by a Court of 
concurrent or limited jurisdiction, only for the purpose and object of that suit. Ter Innes, 
J. — The decree of a Small Cause Court in a case where a question of title is raised inci- 
dentally is no bar to a suit upon the title under s. 18, expl. 2, of the Civil Procedure Code, 
because the Small Cause Court is not competent to pass a decree upon the title. — Manap- 
pa Mudali e. McCarthy (S. T.), I. L. E., 8 Mad. 192. [April 29, 1801.] 

The plaintiff sued to recover from the defendant Es. 71-8-8, alleging that the defend- 
ant had illegally levied the money on the plaintiff’s land on account of enhanced summary 
settlement and local-fund cess. The defendant, being a minor, was represented by the Collec- 
tor as his administrator. The Assistant Judge who tried the suit awar led the plaintiff’s olidxa. 
The District Judge, in appeal, reduced the amount of the plaintiff’s claim to Es. 88-4-9, but 
upheld the decree of the first Court in other respects. The defendant thereupon filed a 
second appeal in the High Court. Seld that under the Civil Procedure Code (Act X. of 
1877), s. 686, no second appeal lay, as the suit was one cognizable by a Small Cause Court. 
Act X. of 1876, s. 15, removes suits to which the Collector is a party from the jurisdic- 
tion of the Small Cause Court ; but the nature of the suit remains unaltered.— Musa Miya 
Saheb o. Syad Gulam Husein, I. L. E., 7 Bom. 100. [July 26, 1882.] 

The right of appeal given by ss. 588 and 589 of Act X. of 1877 from an order of 
remand, as contemplated by s. 562, is not taken away by s. 586. Chaudhri Eanjit Singh 
V, J4far Ali Khan (I. L. E., 8 Ail. 18) followed. — Mah4dev Narsinh v, E4gho Keshav, 
I. L. E., 7 Bpm. 292. [April 19, 1888.] 

Where a suit is brought for property wrongfully taken by the defendant praying 
for restoration of such property either to the plaintiff directly or to some other person 
wholly or partly as iwent for the plaintiff, it is a “ suit for property ” within the meaning 
of the Small Cause Court Act ^XI. of 1865) ; and if the property is moveable and of less 
than Es. 500 in value, the suit is then a small cause. Accordingly, where the plaintiffs, 
who were co-members with the defendants of a division of a caste, and, as such, tenants- 
in-oommon with them of certain cooking vessels of less than rupees five hundred in value, 
were excluded by the defendants from possession and common use of the vessels, and 
sought for a declaration that the plaintiffs and the defendants were equally entitled to the 
use of the said vessels, and for restoration of the same to some third person, who should 
hold them to the use of the plaintiffs and defendants. Held that the suit was not a suit 
for a declaratory decree, but for the recovery of property within the meaning of the Small 
Cause Court Act (XI. of 1865), and, as such, was exclusively triable by a Small Cause 
Court. It was contended for the plaintiffs that, though actually a small cause, the suit 
having been instituted and dealt with in the ordinary Civil Court, a second appeal to the 
High Court would lie. Held that no second appeal would lie. A small cause is such 
wherever it is instituted, and the nature of the cause not being variable in any way 
according to the Court in which it is brought, the circumstance that it has been insti- 
tuted in an ordinary Civil Court, and dealt with there, would not, for that reason, admit 
of a second appeal, which in such a case is expressly excluded by s. 686 of the Code 
of Civil Procedure (Act XIV. of 1882). The proceedings of the lower Courts were 
pronounced null, and the plaint directed to be returned for presentation in the proper 
Court. — Kalian Daydl v. Kaliin Narer, I. L. E., 9 Bom. 269. [Deo. 8, 1884.] 

Ak objection involving a point of law as well as of fact, if not taken in the Court 
below, cannot be entertain^ in second appeal. — Vasanji Haribh4i v, Lallu Akhu, I. L. E., 
9 Bom. 286. [Jan. 7, 1885.] 

687. The provisions contained in Chapter XLI. shall apply, as far as 
Provisions as to second ap- may be, to appeals under this chapter, and to the 

execution of decrees passed in such appeals. 

Where the lower Appellate Court omits to give reasons for its decision, the High 
Court will retain the case in second appeal, and either require the Judge to state his 
reasons, or, in the event of his absence, refer the questions to his successor for fresh trial. 
— Assanullah o. Hafiz Mahomed Ali, 1. L. E., 10 Cal. 982. [June 80, 1884.] 

Held by the Full Bench (Tyrrell, J., dissenting), that the findings upon issues re- 
manded by the High Court in second appeal cannot be challenge upon the evidence as 
in first appeals, but objections to these findings must be restricted to the limits within 
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whioh the original pleas in second appeal are confined. Nivath Singh t». Bhikki Singh 
(I. L. B., 7 All. 649) referred to. Per Petheram, C.J., and Tyrrell, J. (Straight, J., 
dissenting). — Ss. 665 and 666 of the Civil Procedure Code are, as far as may be, incorpo- 
rated in chap. 42 of the Code relating to second appeals, and when the evidence for 
disposing of the real issues in the case has been taken and exists on the record, it is the 
duty of the High Court, on the hearing of a second appeal, to itself fix and determine 
Buch issues on the evidence on the record, and not to put the parties to the expense and 
delay involved by a remand. Per Straight, J. — 8. 687 of the Civil Procedure Code does 
not mean that the provisions of chap. 41 relating to first appeals are to be applied 
indiscriminately or in their entirety to second appeals, and implies no warrant for the 
decision by the High Court of (j^uestious of fact in any shape or at any stage of a second 
appeal. Ramnarain v. Bhawanidin (Weekly Notes, 1882, p. 104) and Sheoambar Singh 
V. Lallu Singh (Weekly Notes, 1882, p. 158) referred to. Per Tyrrell, J. — The jurisdic- 
tion of Courts of second appeal in respect of questions of fact is restricted, insomuch as 
the appeal may not be entertained on ** grounds ** of fact, but, under the circumstances 
of 8. 666 of the Code, no less than under the abnormal circumstances contemplated by 
the ruling of the Pull Bench in Nivath Singh v, Bhikki Singh (I. L. R., 7 All. 649), the 
High Court may take cognizance of omitted issues of fact, and must determine them if 
there be evidence upon the record sufficient for that purpose. An issue to be tried in this 
way will, with all the evidence bearing upon it, be open to consideration from any point 
of view that may be present to the Court on the evidence and otherwise. In cases where 
the Court, still acting under s. 666, has been obliged, in the absence of evidence on the 
record, to supplement the defect through the agency of the Court below, its jurisdiction in 
respect of such evidence does not become limited thereby, or by reason only of the circum- 
stance that the evidence is accompanied by a “ finding ” of the inferior Court — the term 
** finding ” being used in s. 666 in its restricted sense of an answer to the proposition 
referred for inquiry, and not of an award or decision of the issue before the Court. — Bal- 
kishen t). Jasoda Kuar, I. L. E., 7 All. 765. [June 4, 1886.] 

On a second appeal the High Court awarded the plaintiff’s claim with costs through- 
out ; but the claim, as stated in the paper-book of appeal, differed from the claim as it had 
been stated in the plaint. Held that the award of the claim was to be understood as refer- 
ring to the claim as stated in the plaint, and not as described in the paper-book. 8s. 679 
and 687 of the Civil Procedure Code (Act XIV. of 1882) do not require the claim to be 
stated in the decree, so as to make such statement a part of the decree itself. — Soude Shri- 
nivasapa v. Krishnapa Hegde, I. L. E., 11 Bom. 177. [Sep. 21, 1886.] 

Held by the Full Bench that s. 587 of the Civil Procedure Code does not make ss* 
666 and 666 applicable to second appeals, so as to enable the High Court, in casoB where 
the lower Appellate Court has omitt^ to frame or try any issue or to determine any essen- 
tial ^estion of fact, to itself determine the same upon the evidence on the record ; but 
the High Court in such cases must remit issues for trial to the lower Appellate Court, 
Balkishen v, Jasoda Kuar (I. L. E., 7 All. 765) and Deokishen v. Bans! (I. L. E., 8 AIL 
172) overruled on this point. — GirdWi Lai v, Crawford (W.), 1. L. E., 9 All, 147. [Deo. 
10, 1886.] 


CHAPTER XLIII. 

Of Appeals prom Orders, 

688. An appeal shall lie from the follow- 
Orders appealable, orders under this Code, and from no other 

such orders : — 

(1) orders under section 20, staying proceedings in a suit ; 

(2) orders under section 32, striking out or adding the name of any 
person as plaintiff or defendant ; 

(3) orders under section 36 or section 66, directing that a party shall 
appear in person ; 

(4) orders under section 44, adding a cause of action ; 

(5) orders under section 47, excluding a cause of action ; 

(6) orders returning plaints for amendment or to be presented to the 
proper Court ; 
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(7) orders under section 111, setting-off, or refusing to set-off, one debt 
against another ; 

(8) orders rejecting applications under section 103 (in cases open to 
appeal) for an order to set aside the dismissal of a suit ; 

(9) orders rejecting applications under section 108,^r an order to set 
aside a decree ex pa^'te ; 

(10) orders under sections 113, 120, and 177 ; 

(11) orders under section 116 or section 245, rejecting, or returning for 
amendment, written statements or applications for execution of decrees ; 

(12) orders under sections 143 and 145, directing any thing to be im- 
pounded ; 

(13) orders under section 162, for the attachment and sale of moveable 
property ; 

(14) orders under section 168, for attachment of property, and orders 
under section 170, for the sale of attached property ; 

(15) orders under section 261, as to objections to draft-conveyances or 

draft-endorsements; ^ , 

(16) orders under section 294, 312, or 

section 313, for confirming, or setting aside, or refusing to^set aside, a sale 
of immoveable property ; 

(17) orders in insolvency-matters, under section 351, section 352, sec- 
tion 353, or section 357 ; 

(18) orders under section 366, paragraph two, section 367, or section 

368; 

(19) orders rejecting applications under section 370 for dismissal of a 
suit ; 

(20) orders under section o71, refusing to set aside the abatement or 
dismissal of a suit ; 

(21) orders disallowing objections under section 372; 

(22) orders under sectiop 454, section 455, or section 458, directing a 
next friend or guardian for the suit to pay costs ; 

(23) orders in interpleader-suits under section 473, clause (n), (6), or 
(c?), section 475, or section 476 ; 

(24) orders under section 479, section 480, section 485, section 492, 
section 493, section 49G, section 497, section 502, or section 503 ; 

(25) orders under section 514, superseding an arbitration; 

(26) orders under section 518, modifying an award ; 

(27) orders of refusal under section 558 to re-admit, or under section 
560 to re-bear, an appeal ; 

(28) orders under section 562, remanding a case ; 

(29) orders under any of the provisions of this Code, imposing fines, or 
for the arrest or imprisonment of any person, except when such imprison- 
ment is in execution of a decree. 

The orders passed in appeals under this section shall be final. 

Where a suit ha-s been referred to arbitration by an order of Court, and the Court 
afterwards gives judgment according to the award made upon such reference, such judg- 
ment is final, and no appeal lies fherefrom —1 Hay 366 (Marshall 163); Shaikh Elahee 
Buksh and others v. Shaikh Hajoo and another, 14 W. It. 83 [June 7, 1870]; Gour 
Chunder Blmttacliarjee v. Sodoy Cliundor Nundee and others, 17 W. R. 30 [Deo. 1, 
3871] ; Maharajah Joymungul Singh Bahadoor v. Mohun Ram Marwaree, 23 W. B. 429 
(P.C.) [March 11, 1876]. See Lalla Ishuree Pershad and others v. Hur Bhunjun Tewaree 
and others, 15 W. R. 0. [May 23, 1871.] 

A redeem a usufructuary mortgage of certain lands was instituted in the 

Munsif s Court. After the suit had been admitted, and the parties called ou to i^roduce 
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evidence, the Munsif ordered the plaint in the suit to be returned to the plaintiff for presen- 
tation in the proper Court on the i^^round that the suit should have been instituted in the 
Court of the Subordinate Judge, the value of the property in suit being beyond the juris- 
diction of a Munsif. Meld that, under Act VIII. of 1 859, the Munsifs order was appealable 
to the lower Appellate Court, and under Act X. of 1877, the lower Appellate Court’s order 
to the High Court. — Kalian Das v. Nawal Singh, 1. L. k., 1 All. 620. [Mar. 7, 1878.] 

Where an application was made for the issue of execution of decree, and the District 
Munsif made an order refusing execution, the decree being one passed not in a regular 
suit, and governed by the one-year limitation, and the Subordinate Judge on appeal reversed 
the Munsif’s order, applying the three years’ limitation, held by the High Court that, as 
Act X. of 1877, s. 588, provided that orders passed in appeal from orders under s. 244 
should be final, no second a])peal lay, and that the High Court could not interfere under 
8. 622, as the Subordinate .Judge had jurisdiction to hear tlio appeal. — Suryaprasaka Eau 
V. Vaisya Sannyasi Eazu, I. L. 11., 1 Mad. 401. [Sop. 16, 1878.] 

A PERSON applying under Act X. of 1877, s. 344, must satisfy the Court that his 
case comes within the provisions of s. 351, and the burden of proof lies upon him. An 
order dismissing such an application is appealable under s. 588. — Murntaz LLossein ?). Brij 
Mohun Tagore, 1. L. 11., 4 Cal. 888. [Dec. 4, 1878.] Followed in Nubbi liuksh v, 
Chasni, I. L. R., 6 Cal. 168. [Aug. 11, 1880.] 

A SUIT was instituted in September 1877, when Act VIII. of 1859 was in operation, 
and a decree was passed on the 2nd February 1878, after the repeal of that Act. An ap- 
peal was preferred, but, on coming on for hearing, was dismissed for delault on the 31st 
of May, neither the appellants nor their pleader having appeared. On the 21sl^ June, the 
appellants applied, under s. 558 of Act X. of 1877, to have the ajipeal restored, on the 
ground that tlie pleader whom they had engaged was a lunatic, and that, having engaged 
a pleader, they had thought it unnecessary to appear in person. The Judge rejected the 
application, and the applicants now appealed against the order rejecting this application. 
.HcW that the order of the 21st of June was made under Act X. of 1877, and was therefore 
open to appeal under s. 588 of that Act. Ranjit Singh v. Meharban Koer (2 C. L. R. 391) 
and Rurkut llossciii v. Majidoon Nissa (3 C. L. R. 208) cited and distinguished. — Sheikh 
Elahi Buksh v, Mussamut Morachoo, 3 C. L. R. 593. [Feb. 19, 1879.] 

A DECISION of a Judge directing a penalty to be enforced under the Stamp Act, the 
case being afterwards proceeded with, is not appealable as a decree, as it cannot be said to 
be a decree affecting the merits of the case or the jurisdiction of the Court. Nor can such 
a decision be said to be “ an order as to a fine” within the meaning of Act VIII. of 1859, 
s, 865 (corresponding with Act X. of 1877, s. 588, cl. 29), which is not intended to apply 
to penalties under the Stamp Act, but only to fines which may be levied under the Code 
itself. — Sonaka Chowdrani v. Bhoobunjoy Shaha, I. L. R., 5 Cal. 311. [May 15, 1879.] 

Although the auction-purchaser may not apply under Act X. of 1877, s. 311, to 
have a sale set aside, he may be a party to the proceedings after an application has been 
made under that section, and then, if an order is made against him, he can appeal from 
such order under s. 588. — Kaiithi Ram v. Bankcy Lai, I. L. R., 2 All. 396. [June 11, 
1879.] 

Although Act X. of 1877, s. 57, contemplates the return of the plaint, should error 
be patent when it is first presented, yet there is nothing in the wording of that section 
which forbids the return of the j)laint at a later stage in the suit. Where, therefore, after 
the issues in a suit were framed, the Court decided that it had no jurisdiction, and returned 
the plaint to be presented in the proper Court, held that in so doing the Court acted under 
8. 67 ; and its decision, not coming within the definition of a “ decree” in Act XII. of 1879, 
8. 2, was not appealable as such, but was appealable under Act X. of 1877, s. 588, as an 
order. — Abdul Samad v. Rajindro Kishore Singh, I. L. R., 2 All. 357. [Aug. 15, 1879.] 

Where, in a suit for the filing of an award made on a private reference to arbitration, 
the Court of first instance, holding that there was no reason to remit such award to the 
re-consideration of the arbitrator under the provisions of s. 520 of Act X. of 1877, or to 
Bet it aside under s. 621 of that Act, did not proceed to give judgment according to such 
award followed by a decree, but merely directed that such award should be filed, held 
that its order was not appealable as a decree or as an order. — Ramadhin v, Mahesh, I. L. R., 
2 All. 471. [Nov. 17, 1879.J 

A decree-holder, having assigned a share of her decree, applied several times 
jointly with such assignee for execution. On a subsequent application made by the original 
decree-holder alone, the Court, while granting the application, directed that the proceeds 
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arising from such execution only should be paid OTer to the oo-deoree-holdew jointly^ 
ffeld that the question in dispute being one l^tween oo-deoree-holders, and not betwwn 
the parties to the suit or their representatives as contemplated by art. c, s. 244 of the Civil 
Procedure Code, no appeal would lie from such order. — Gyamonee v, Eadha Bomon, I. lu 
E., 6 Cal. 692. [Deo. 4, 1879.] 

Whebe an appeal is dismissed, under s. 666 of Act X. of 1877, for the apMlIant'if 
default, the order dismissing it is not appealable. — Nand Earn e. Muhammad Bahhsh, 
I. L. E., 2 All. 616. [Jan. 7, 1880.] 

An order made by a lower Court, directing a suit to be re-adraitted and registered 
on the file of the Court, is not appealable. Second appeals to the High Court must either 
come within chap. 42 or ss. 688 and 691 of Act X. of 1877. — Hirdhamun Jha v. Jin- 
ghoor Jha, I. L. R., 6 Cal. 711. [Mar. 18, 1880.] 

On the 25th June 1879, a Subordinate Judge made an order setting aside the sale* 
of immoveable property in the execution of a decree, from which an appeal was preferred, 
under Act X. of 1877, to the District Court on the 25th July 1879, before Act XII. of 
1879 came into force. Held that, as the appeal would not have lain at all had Act XII. 
of 1879 been in force on the date of its institution, s. 102 of that Act did not apply ; but a» 
the appeal lay to the District Court under the law in force on that date, it was competent 
to dispose of it under the provisions of s. 6 of Act I. of 1868. — Durga Pra^ v. Ram Cnaran, 
I. L. R., 2 All. 786. [Mar. 24, 1880.] 

An order made by a Subordinate J udge, dismissing an application under s. 603 for 
the appointment of a reoeiver in a suit pending before him, or declining to nominate a 
receiver, is an order under that section, and not under s. 605, and is therefore appealable 
under s. 588 of the Civil Procedure Code, as amended by {Act XII. of 1879. A Subor- 
dinate Judge, if he has good grounds, may decline to appoint a receiver even after he ha9 
received the necessary authority from the District Judge under s. 605 to do so. — Gossam 
Dulmir Puri v. Tekait Hetnarain, 6 C. L. R. 467. [April 4, 1880. ] 

An order refusing an application, under s. 32 of Act X. of 1877, by a person to be 
added as a defendant in a suit, is not appealable. — Karman Bibi v. Misri Lall, I. L. E., 
2 All. 904. [May 27, 1880] 

An appeal lies against an order rejecting a plaint on the ground of its being insuffi- 
ciently stamped. — Ajoodhya Porshad v, Gunga Pershad, I. L. R., 6 Cal. 249. [June 10, 
1880.] 

An order on appeal from a decree in an original suit of the nature cognizable in 
Mufassal Courts of Small Causes, under s. 662 of Act X. of 1877, remanding the suit for 
re-trial, is appealable, s. 686 of Act X. of 1877 notwithstanding, as that section applies to 
appeals from appellate decrees, and not to appeals from orders. — Collector or Bijoor 
«. Jafar Ali Khan, I. L. R., 3 All. 18. [June II, 1880.] 

An order refusing to grant an application to be made an insolvent is appealable under 
cl. 17, s. 688 of the Code of Civil Procedure. Such an order must be considered to be one 
made under s. 631. Juggutjeeban Goopto v. Harocoomar Pal (I. L. E., 6 Cal. 719) dis- 
sented from. — Nubbi Buksh v. Chasni, I. L. R., 6 Cal. 168, [Aug. 11, 1880.] 

There is no appeal from an order made under Act X. of 1877, s. 851,refu8ing to grant 
an application to be made an insolvent. The appeal allowed under s. 686, cl. 17, so far as an 
order under s. 851 is concerned, is on behalf of the judgment-creditor only. — Juggutjeebun 
Gooptoo V. Haro Coomar Pal, I. L. R., 6 Cal. 719. [^Mar. 8, 1880.] Dissented from in 
Kubbi Buksh v. Chasni, I. L. R., 6 Cal. 168. [Aug. 11, 1880.] 

By a decree in an administration-suit, A was appointed reoeiver ** to manage the 
estate.” A died, and by a subsequent order B was appointed receiver. One of the defend- 
ants in the suit applied to have B removed from the office of reoeiver on the ground 
of his alleged mismanagement of the estate. The application was refused. Held that 
the order of refusal was appealable, whether the former Code or the present Code of 
Civil Procedure was deemed to be applicable, being an order made in respect of a question 
arising between the parties to a suit relating to the execution of the decree. — Mithibai 
o. Liraji Nowroji Ban4ji ; Harrivallubhdis Calliandis o. Ardasar Framji Moos, I. L. E.t 
6 Bom. 45. [Dec. 3, 1880.] 

The lower Appellate Court (Subordinate Judge) decided on appeal by the defendant 
from the decree of the Court of first instance (Munsif) that the Court of first instance had 
no jurisdiction to entertain the suit, as the value of the subject-matter of the suit exceeded 
the pecuniary limits of its jurisdiction ; and ordered that “ the appellant’s appeal be de- 
oreea, the decision of the Munsif be reversed, and the record of the case be sent to the 
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Monsif to return the plaint to the plaintiff for presentation to the proi^r Court.” The 
plaintiff appealed to the High Court from such order as an order returning a plaint to be 
presented to the proper Court. Held that such order could not be regarded as one^ to 
which art. 6, s. 688 of Act X. of 1877, was applicable. That relates to orders returning 
plaints for amendment or to be presented to the proper Court passed by a Court of first 
instance, and to an order by an Appellate Court upon an appeal to it from the decree of a 
Court of first instance on general grounds. The plaintiff’s prpper course was to have pre- 
ferred a second appeal. — Bindeshri Chaubey v. Nandu, I. L. B., 8 All. 456. [Jan. 28, 
1881.] 

Mattbbs in dispute were referred to arbitration without the intervention of the 
Court. An award was made, and upon an application under s. 525 of the Civil Procedure 
Code to file the award, one of the parties showed cause why the award should not be filed, 
and the Subordinate Judge held the objection to be good. Held that no appeal lay. — 
Sree Bam Chowdhry v, iJenobundhoo Chowdhry, I. L. E., 7 Cal. 490. [May 26, 1881.] 

An Appellate Court rejected the application of the legal representative of a deceased 
sole plaintiff-appellant to enter his name in the place of such appellant on the record, on 
the ground that such application had not been made within the time limited by law, and 
passed an order that the suit should abate. Held that the order of the Appellate Court, 
passed under the first paragraph of s. 366 of Act X. of 1877, not being appealable under 
cl. 18, s. 688, of that Act, nor being a decree within the terms of s. 2, from which a second 
appeal would lie, was not appealable. — Ahmad Ata v. Mata Badal Lai, 1. L. B., 8 All. 844. 
[June 7, 1881.] 

The Court of first instance made an order returning the plaint in a suit to be present- 
ed to the proper Court, on the ground that it was not competent to try such suit. On ap- 
peal from such order the Appellate Court, holding that the Court of first instance was com- 
petent to try such suit, made an order “ decreeing the appeal.” It subsequently made an 
additional order directing that the case “ should be returned for re-trial.” On appeal to 
the High Court from such additional order, held that the appeal would not lie, as it was 
in reality one from an order passed in appeal from an order returning a plaint, which, 
under the last clause of s. 588 of Act X. of 1877, was final, and not an appeal from an 
order remanding a case under s. 662, the character of the original order of the Appellate 
Court not being altered by the passing of the additional order. — Kishna Bam v, Narsingh 
Bevak Singh, 1. L. B., 3 All. 855. [June 20, 1881.] 

An order for attachment and sale of property in execution of a decree is an order 
** of the same nature with ” an order made in the course of a suit for attachment of the 
debtor’s property. The latter ^rder is appealable under s. 688, cl. r, of the Code of Civil 
Procedure. It follows that an order for attachment and sale in execution of a decree is 
(according to the requirement of s. 688, oL j) “ of the same nature with appealable orders 
made in the course of a suit,” and therefore is appealable under that section. — Polokdhari 
Bai V. Badha Persad Singh, I. L. B., 8 Cal. 28. [June 23, 1881.] 

An allottee, under a private partition, sued to stay subsequent partition-proceedings 
brought under Beg. XIX. of 1814, and to have his possession confirmed. The defendants 
objected to the valuation of the suit, and to the suit being heard by the Civil Courts, no 
proceedings having first been instituted before the Bevenue Authorities. Held that such 
a suit should be considered to be one for a declaratory decree, or for something in the na- 
ture of an injunction, and that, therefore, the plaint should not be stamped according to 
the value of the entire estate. That the question, whether the Collector would have 
brought the lands to partition, depended upon whether they were held “ in common tenan- 
cy ; ” if they were not so held, the Collector would be only competent to make an assign- 
ment of the revenue in proportion to the several portions of the land held by the share- 
holders. That a private partition is no bar to proceedings in the Bevenue Courts under 
8. 80 of Beg. XIX. of 1814. A Munsif dismissed a suit, on the ground that, if it had been 
properly valued, it would not have come within his jurisdiction. The District Judge 
affirmed the Munsif’s judgment, and directed the plaint to be returned for presentation to 
the proper Court under s. 57 of the Civil Procedure Code. This was not done. Held that 
a second appeal would lie. Ajoodhia Lall v. Gumani Lall (2 C. L. B. 13^ approved. 
Ajoodhya rershad o. Kristo Dyal (15 W. B. 165) dissented from. — Joynath Boy v, Lall 
Bahadoor Singh, I. L. B., 8 Cal. 126. [Aug. 19, 1881.] 

Aftbb a decree had been made ex parte, the defendant applied to have it set aside. 
The Subordinate Judge refused the ap^ication, but his order was reversed by the District 
Judge. Held tha.t the order of the District Judge was final under s. 588, and that no 
second appeal would lie ; nor would the Court interfere under s. 622 of the Code.^Aubi- 
Hash Chunder Mookerjee v, Martin, I. L. B., 8 Cal. 832. [April 13, 1882.] 
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A Distbict Court transferred for trial a suit instituted in a Court subordinate to it 
to another Court subordinate to it. The Court in which the suit was instituted was not 
the one in which the suit should have been instituted, and consequently the Court to which 
it was transferred made an order dismissing it, and directing the return of the plaint for* 
presentation to the proper Court. Held that such order must be taken to have been passed 
under s. 57 of the Civil Procedure Code, and w’as therefore appealable under b, 688 (6) } 
and that the defect of jurisdiction arising out of the institution of the suit in the wrong 
Court was not cured by the* transfer of the suit. — Pachaoni Awasthi v. llahi Bakhsh, I, L* 
E., 4 All. 478. [May 30, 1 882.] 

An order under s. 07 of the Civil Procedure Code, dismissing a suit, on its being 
found that the summons has not been served on the defendant, in consequence of the fail* 
ure of the plaiutitf to pa^^ the court-fee leviable for such service, is not appealable. — 
Lucky Churn Chowdhry v. liudurrunnissa, I. L. E., 9 Cal. 627. [Aug. 15, 1882.] 

S. 588, Act X. of 1877, restricting appeals against orders, does not apply to prevent 
an appeal to the High Court from the order of a J udge of that Court. — Hurrish Chundei* 
Chowdhry v. Kalisuuderi Hebi, I. L. E., 9 Cal. 482. [Nov. 16, 1882.] 

The right of appeal given by ss. 588 and 589 of Act X. of 1877 from an order of re- 
mand, as coutomplatod by s. 562, is not taken away by s. 586. Chaudhri Eanjit Singh 
V. Jafar Ali Khan (I. L. R., 3 All. 18) followed. — Mdhadev Narsingh v, Ragho Keshav, 
I. L. R., 7 Bom. 292. [April 19, 1883.] 

Where a lower Appellate Court, instead of remanding a suit under s. 566 of the Civil 
Procedure Code, erroneously remands it under s. 562, and the party aggrieved by its order 
appeaLs to the High Court, under cl. 28, s. 588, the High Court cannot deal with the case 
as if it were a lirst appeal from a decree. All that the Higii Court can do is to rectify 
the procedure of the lower Appellate Court, and to direct that it decide the case itself ort 
the merits. Badam v. Imrat (1. L. R., 3 All. 675) distinguished. Rauinarain v, Bhawani- 
din (2 Weekly Notes, 1882, p. 101) and Bheoamber 8ingh o. Lallu 8ingh (Weekly Notes, 

1882, p, 158) referred to. — Sohan Lai v. Aziz-un-nissa Begam, 1. L. R., 7 All. 136< 
[Nov. 4, 1884.] 

Per Petheram, C.J., and Oldfield, Brodhurst, and Duthoit, JJ. — An order passed 
under the first clause of s. 312 of the Civil Procedure Code, after an objection made under 
the provisions of s, 311 has been disallowed, is appealable under art. 16 of 8. 688. Per 
Mahmood, J.— An application made under s. 311 can bo disposed of only under 8.812, 
and if the Court rejects the objection to tiie sale, the order must be regarded as an order 
“refusing to set aside a sale of immoveable property^’ under the Ist para, of 8.312, 
and therefore appealable as falling under the purview of aVt. 16 of s. 588. Lalmau Vt 
Russu Lai (Weekly Notes, 1882, p. 117) and Rajau Kuar v. Lalto Prasad (Weekly Notes, 

1883. p. 178) dissouted from by Mahmood, J. — Tota Ram v. Rhub Chand, I. L. R., 7 
All. 253. [Dec. 13, 1884.] 

In a case where neither of the parties desired to have a local investigation, though 
suggested by the Court, the lower Court dealt with the case on the materials before it, 
and made a decree. On appeal the Appellate Court remanded the case for the purpose of 
a local investigation being held at the cost, in the first instance, of the plaintiff. The 
lower Court thereupon made an order that the plaintiff should deposit the costs of the local 
investigation, and on default being made by the plaintiff, it dismissed the suit. The order 
of remand was found to be invalid as made without jurisdiction. Held that all proceed- 
ings taken by the Court of first instance, after the remand, and pending the hearing of 
the appeal against the remand order, were null and void, inasmuch as the jurisdiction of 
that Court to hear the case upon remand depended upon the validity of the remand-order# 
An appeal, therefore, lay from the order of remand, notwithstanding the Court of first 
instance had subseiiuently made what purported to be a final decree in the case# — ^Jatinga 
Valley Tea Company v. Chera Tea Company, I. L. R., 12 Cal. 45. [June 19, 1885.] 

S. 647 of the Code of Civil Procedure (Act XIV. of 1882), when read with cl. 8 of 
8. 588, does not give a right of appeal to a judgment-debtor whose application to set 
aside a sale of his property has been dismissed under s. 102, and whose application to set 
the dismissal aside has been refused under s. 103. 8. 647 is not intended to confer any 

rights of appeal not expressly given elsewhere by the Code. — Ningappa D.Ging4w4, I«L.B#, 
10 Bom. 433. [Nov. 26, 1885.] 

In a suit for pre-emption, based on the wajih-uUarz of a village, the Court of first 
instance dismissed the claim on the ground that no right of pre-emption had been proved 
to exist in the village. The lower Appellate Court, dissenting from this opinion, reversed 
the first Court's decree, and remanded the case under s. 662 of the Civil Procedure Code 
for a decision on the remaining question of fact, viz.^ the amount of the oonsideratioB for 
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the sale. In appeal from the order of remand, the High Court, on the 3rd January 1884, 
observed that it was not disposed to interfere with the finding of fact that the plaintiff 
had a right of pre-emption, and accordingly dismissed the appeal, but added that the 
Judge was in error in remanding the case under s. 562 of the Code ; that his order must 
so far be sot aside ; and that he should proceed under s. 565 or s. 566 as might bo appli- 
cable. The Judge, on receipt of this order, replaced the ciise on his file, remitted an issue 
to the Court of first instance under s. 666 as to the amount of considernlion, and, accept- 
ing the first Court’s finding upon that issue, decreed the plaintiff’s claim. In second 
appeal by the defendants the High Court was of opinion that ilie Judge h;id disposed of 
the case upon a condition of things which the plaintiffs had never assorted, inasmuch as 
ho had treated the right of pre-emption which was in issue a'^ one arising from custom, 
and not, as alleged by the plaintiffs, as arising from a contract between the ancestors of 
the parties. All the evidence necessary to the determination of the ca‘^p was o)i the record. 
2£eld, by the Eull Bench, that tlio defendants w'erc not prevented by the operation of the 
High Court’s order of the 8rd January 1884 from disputing the right of pre-emption, 
inasmuch as that order was a decision of a merely interlocutory character passed in the 
same suit, and the questions of fact involved therein were decided only so far as was 
necessary for the purpose of passing the order, and it could not he rcgcirded as determin- 
ing the main question in the suit, which was still open, and must be decided in the final 
decree in the suit. Per Straight, J,, that the jurisdiction of the High (.Vmrt in appeal 
under s. 588 of the Code from the Judge’s order of remand was, like the jurisdiction of 
the Judge in passing the order, limited by the terms of s. 562; and heixie the remark 
made in t^e High Court’s order dealing wdth the plaintilVs’ right of ])re-eniption could 
only be regarded as an obiter dictum, and not as determining any (juestion as to the pre- 
emptive right. Held per Petheram, C.J., and Oldfield and Tyrrell, JJ,, that the High 
Court was competent, in second appeal from the Judge’s decree, to look into the evidence 
already on the record for the purpose of finding whether a right of pre-emption existed, 
in fact, in the village, if the evidence for answering this question was already on the 
record, and that, in such a case, the (luestiou need not be referred to the Court of first 
appeal. Bal Kishen v. Jasoda Kuar (I. L. R., 7 All. 765) referred to. Per Straight and 
Brodhurst, J J., contra. Bal Kishen v. Jasoda Kuar (I L. R,, 7 All. 765) referred to. — 
Heokishen v. Bansi, I. L. R., 8 All. 172. [Jan. 22, 1886, J 

The Court which passed a certain decree ordered execution thereof to be stayed 
pending ap])eal, on the debtor’s furnishing security to the amount of Rs. 70,000, under 
the provisions of s. 545 of the Code of Civil Procedure. The debtor objected to the 
amount of security required, and appealed to the High Court' on that ground. The 
decree-holder contended tliat no appeal lay. Held that the order was appealable. Held 
also on the facts that the security required was excessive. — Udeyadeta Deb Gregson, 
I. L. R., 12 Cal. 024. [Feb. 16, 1886.] 

No appeal lies under any of the provisions of s. 588 of the Civil Procedure Code 
from an order under s. 41, rule a, rejecting an application for leave to join another cause 
of action with a suit for tlie recovery of immoveable ]>roperty. In a plaint filed in the 
Court of a Subordinate Judge the plaintiff claimed to recover possession of a house, 
together with some grain wJiich was stored in it. The plaintiff applied to the Subordi- 
nate Judge for leave under s. 44, rule a. of the Civil Procedure Code, to join the claim 
for grain with the claim for possession of the house. The Subordinate Judge refused 
leave, and returned tlio plaint, with directions that the plaintiff* should institute two suits 
for recovery of the house and tlie grain, respectively, in the Court of the Muusif. Held 
that the Subordinate Judge’s order was substantially an order rejoeting the plaint, on tho 
ground that tlio plaintiff had joined a cause of action with a suit for recovery of immove- 
able property ; that although this might have been a midpplication of s. 44, rulo a of 
the Code, its offoet was to reject the plaint ; that such an order was a decrco with refer- 
ence to the definition in s. 2, and was appealable as such to tho District Judge ; and that 
therefore a second appeal lay in the case to tho High Court, and that Court was not com- 
petent to interfere in revision under s. 622. — Bandhan Singh tg Solhu, I. L. R., 8 All. 191. 
[Feb 18, 1886.] 

An order rejecting an application under s. 32 of tho Civil Procedure Code to be made 
a party to a suit is not appealable under cl. 2, s. 588. — Abirunissa Khatoon v. Komu- 
ruunissa Khatoon, I. L. R., 13 Cal. 100. [April 13, 1886.] 

S. 15 of the Letters Patent of the High Court at Madras being controlled by s. 588 
of the Code of Civil Procedure, no appeal lies from the order of a single Judge of the 
High Court made under s, 592 of tho Code of Civil Proc.edure rejecting an application for 
leave to appeal in formd paujjeris.—In re Rajugopal, I. L. R.,9 Mad. 447. [Aug. 3, 1886.] 

P. 0. 54. 



APPEALS FROM ORDERS. 


[Sbob. 589-591. 

What Courts to hear ap- 689. AKjippeal froha«any order sf^ified in 

peals- section 688, claui^ (15), (l^,wd (17), sha!iiJ|eto 

the High Court. 

When an appeal from any order is allowed by this chapter, it shall 
lie to the Court to which an appeal would lie from the decree in the suit in 
relation to which such order was made, or, when such order is passed by a 
Court (not being a High Court) in the exercise of appellate jurisdiction, then 
to the High Court. 

An order on appeal from a decree in an original suit of the nature cognizable in Mu- 
^assal Courts of Small Causes, under s. 662 of Act X. of 1877, remanding the suit for re- 
trial, is appealable, s. 586 of Act X. of 1877 notwithstanding, as that section applies to ap- 
peals from appellate decrees, and not to appeals from orders. — Collector of Bijnor t>. Jafar 
li Khan, I. L E., 3 All. 18. [June 11, 1880.J 

690. The procedure prescribed in Chapter XLT. shall, so far as may be, 
Procedure in appeals from ^-pply to appeals from orders under this Code, or 
orders. under any sf)ecial or local law in which a different 

procedure is not provided. 


Whebe a lower Appellate Court, instead of remanding a suit under s. 666 of the Civil 
Procedure Code, erroneoudy remands it under s. 562, and the party aggrieved by its order 
:appeals to the High Court under cl, 28, s. 588, the High Court cannot deal with the 
‘Case as if it were a first appeal from a decree. All that the High Court can do is to recti- 
ty the procedure of the lower Appellate Court, and to direct that it decide the case itself 
on the merits. Badara v. Imrat (I. L. E., 3 All. 675) distinguished. Eamnarain v. Bha- 
wanidin (2 Weekly Notes, 1882, p. 104) and Sheoamber Singh r. Lallu Singh (Weekly 
Notes, 1882, p. 158) referred to,— Sohan Lai v. Aziz-un-nissa Begam, I. L. E., 7 All. 136. 
[Nov. 4, 1884.] 


691. Except as provided in this chapter, no appeal shall lie from any 

No other appeal from or- Passed by any Court in the exercise of its 

-ders ; but error therein may original or appellate jurisdiction ; but if any decree 
set forth in memorandum he appealed against, any error, defect, or irregular- 
of appea against ecree. such order, affecting the decision of the 

case, may be set forth as a ground of objection in the memorandum of appeal. 


An order made by a lower Court, directing a suit to be re-admitted and registered on 
tthe file of the Court, is not appealable. Second ajipeals to the High Court must either 
come within Act X. of 1877, chap. 42, or ss. 588 and 591. — Hirdhamun Jha v, Jinghoor 
Jha, I. L. E., 6 Cal. 711. [Mar. 18, 1880.] 

In a suit for rent, where the defendant alleged that a person not on the record had a 
joint interest with the plaintiff in the propert}'^ in respect of which the rent was due, held, 
where the plaintiff disputed this, and objected to such course being taken, that it was im- 
proper to ^d such person us co* plain tiff, and that, if added at all, it should be as defend- 
ant, in order that the issue between him and the plaintiff might be properly tried. ITeld 
also that in such a case an appeal lies under s. 691 of the Civil Procedure Code. — Googlee 
Bahoo V. Premlall Sahoo, I. L. E., 7 Cal. 148. [April 21, 1881.] 

The High Courts in India possess the power of enforcing obedience to their orders by 
attachment for contempt. An order for attachment for contempt is not an order in exer- 
cise of the High Court’s civil jurisdiction, and, therefore, does not come within the pro- 
vision of 8. 691 of the Civil Procedure Code. Contempts are in the nature of offences, and, 
therefore, under s. 15 of the Letters Patent, 1865, an appeal lies from an order of com- 
mittal for contempt. In dealing with an appeal from such an order, the Appellate Court 
will not go behind the order the disobedience to which constitutes the contempt. — Naviva- 
boo V. Narotaradas, I. L. E., 7 Bom. 6. [Sep. 28, 1882.] 

Under s. 622 of the Code of Civil Procedure, interlocutory orders passed under s. 887 
refusing applications for the issue of a commission to examine witnesses, or, under s. 180, 
directing the production of documents, cannot be revised . — In re Nizam of Hyderabad, 
I. L. R., 9 Mad. 256. [Peb. 22, 1886.] 



427 


Ss: 592-594.] APPEALS TO THE QUEEN IN COUNCIL. 


CHAPTER XLIV. 
Of Pauper Appeals. 


692 . Any person entitled under this Code or any other law to prefer 

_ , an appeal, who is unable to pay the fee required 

who may appeal as pauper. A n i 

for the petition of appeal, may, on presenting an' 

application accompanied by a memorandum of appeal, be allowed to appeal' 

as a pauper, subject to the rules contained in Chapters XXVI., XLI,, XLII.^ 

and XLill., in so far as those rules are applicable. 

Provided that the Court shall reject the application, unless, upon a peru- 

Procedure on application sal thereof, and of the judgment and decree against 

for admission of appeal. which the appeal is made, it sees reason to think 

that the decree appealed against is contrary to law or to some usage having 

the force of law, or is otherwise erroneous or unjust. 


No appeal lies under Act X. of 1877 from an order made under that Act rejecting an* 
application for permission to sue as a pauper. — Collis v. Manohar Pas, I. L. B., 1 All. 745- 
(F.B.). [July 16, 1878.] 

An application for permission to appeal as a pauper was presented, not by the appli« 
cant personally, but by his pleader, and was on that ground rejected. Held^ on an appli- 
cation to the High Court for revision, that s. 622 of Act X. of 1877 did not apply to » 
proceeding of so purely an interlocutory a character as mentioned in s. 592, and such ap- 
plication, therefore, could not be entertained. — Harsaran Singh v, Muhammad Raza, I. L. B., 
4 All. 91. [Aug. 1, 1881.] 

An application for leave to appeal in formd panpeHst^ under s. 592 of the Code of 
Civil Procedure, must be made by the party in person, subject to the exemption contained 
in s. 404 of the Code of Civil Procedure. — In re Narisi, I. L. R., 8 Mad. 504. [May 1, 
1885.] 

8. 15 of the Letters Patent of the High Court at Madras being controlled by s. 688 of 
the Code of Civil Procedure, no appeal lies from the order of a single Judge of the High 
Court made under s. 592 of the Code of Civil Procedure rejecting an application for leave 
to appeal in formd pauperis, — In re Bajagopal, 1. L. B., 9 Mad. 417. [Aug. 3, 1886.] 

A PLAINTIFF who ha'? obtained leave to sue in formd pauperis, and has been success- 
ful in obtaining a decree for a portion of his claim, but has failed as to the other portion, 
is not entitled on an appeal by the defendant to be heard in formd pauperis on cross appeal 
as to the portion of his claim decided against him in the lower Court. — In the Matter of 
Brojeswari Dasi v. Guru Churn Das, I. L. B., 11 Cal. 735. [Aug. 28, 1885.] 


693 . The inquiry into the pauperism of the applicant may be made 
^ ^ either by the Appellate Court or by the Court 

Inquiry into pauperism. -. i » i- t t 

^ against whose decision the appeal is made under 

the orders of the Appellate Court : 

Provided that, if the applicant was allowed to sue or appeal as a pauper 

Proviso Court against whose decree the appeal is 

made, no further inquiry in respect of his pau- 
perism shall be necessary, unless the Appellate Court sees special cause to 
direct such inquiry. 


CHAPTER XLV. 

Op Appeals to the Queen in Council. 

694 . In this chapter, unless there be something repugnant in the sub- 

“ Decree ” defined or context, the expression “decree” includes 

also judgment and order. 

Held that the High Court has not any power, under Act X. of 1877, or cl. 31 of the 
Letters Patent, to grant leave to appeal to Her Majesty in Council from an order of the 
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Court remanding a suit for re-trial. The provisions of cl. 31 of the Letters Patent are 
repealed by the Code, and Act VI. of 1874 which preceded it. — Tatloy ®. Jai Shankar, 
1. L. R., 1 All. 72G. [Juno 14, 1878.] 

695 . Subject to such rules as may, from time to time, be made by Her 
When appeals lie to Queen Majesty in Council regarding appeals from the 
in Council. Courts of British India, and to the provisions here- 

inafter contained, an appeal shall lie to Her Majesty in Council — 

{a) from any final decree passed on appeal by a High Court or any 
other Court of final appellate jurisdiction ; 

{h) from any final decree passed by a High Court in the exercise of ori- 
ginal civil jurisdiction, and 

(c) from any decree, when the case, as hereinafter provided, is certified 
to be a fit one for appeal to Her Majesty in Council. 

An order of the lliirh Court directin.i^ execution to proceed is not a final ” decree, 
judi^niont, or order within the meaniiii^- of cl. s. 595 of the Code of Civil Procedure, 
Act X. of 1877. — Jogessur Sahai v. Mussumut Muracho Kooer, 1 C. L. R. 354. [Dec. 
21, 1877.] 

The nigh Court has not any power, under Act X. of 1877, or cl. 31 of the Letters 
Patent (which is re})ealed by Acts VJ. of 1874 and X. of 1877), to grant leave to aj>peal 
to the Privy Council from an order of the Court remanding a suit for re-trial. — Tatley v. 
Jai Shankar, I. L. R., 1 All. 726. [June 14, 1878.] 


The Distrujt Judge of Ghazipur re-called to his own file the proceedings in the exe- 
cution of a decree which were ]>onding in the Court of the Subordinate Judge of Shaha- 
had, and dihullowod an application for the execution of the decree whifdi had been prefer- 
red to that J udge. The lligli Court, on a]>])eal from the order of the J)istri(5t Judge, 
annulled his order as void for want of jurisdiction, and remitted the case in order that tlie 
applicati(‘ii might he disposed of on its merit*^, directing th;it the record of the case should 
be iMturncd to the Subordinate Judge of Shahabad. On an application f(»r leave to a]»peal 
to Her Majesty in Coumal from the order of the High Court, hphi t hat such order was in 
the nature of an interlocutory order, and was not one from which the High Court could 
or ought to grant leave to appeal to Her Majesty in Council. — Palak Dhari Rai r. Radha 
Prasad Singh, I. L. R., 2 All. G5. [Nov. 21, 1878.] 

Certain persons interested in an award ap]dicd under s. 525 of the Civil Procedure 
Code to have it tiled in Court. The Court made an order lunh'r s. 520 that the claim of 
the plaintiffs be decreed.’’ The defendants appealed to the High Court from this ‘'decree.” 
Tlie High Court held that the apjieal would not lie ; and suggested to the plaintiffs to 
apply to the lower Court to give judgment according to the award, and a decree to follow 
it. Thereupon the plaintiffs made ail ap}dication to the lower Court of the nature sug- 
gested, but styled it one for review of judgment. The lower Court granted the so-called 
review of judgment. The defendants appealed from the order of the lower Court, contend- 
ing that the " review of judgment” had been improperly granted. On the 23rd June 
1880, the High Court held that the order of tlio lower Court was not appealable, not being 
one passed on review of judgment, but on a]>plication to give judgment and decree in ac- 
cordance with an award which had been filed in Court. The defendants applied for leave 
to appeal to Her Majesty in Council from the order of the High Court on the 23rd June 
1880. Held that such order was not a “ final decree ” within the meaning of s. 595 {a) of 
the Civil Procedure Code, and therefore it was not appealable to Her Majesty in Council. — 
Bamadhin Mahton v. Ganesli, I. L. R., 4 All. 288. [Jan. 30, 1882.] 


A CANDIDATE at an examination /or pleaderships, a mistake in the computation of his 
marks having been made, was erroneously declared qualified for admission as a vakil of the 
High Court by a Government Notification. The mistake having been discovered, such 
Notification was, so far as he was concerned, cancelled. He then petitioned tlie High 
Court in the matter, and was informed by it that his name must bo excluded from such 
Notification, as he had not qualified by obtaining the requisite number of marks. The 
candidate having applied for leave to appeal to Her Majesty in Council, held that chap. 
45 of the Chvil Procedure Code had no application, and the matter was not one in 
which the High Court was concerned to grant or refuse leave to appeal to Her Majesty in 
Council — In the Matter of the Petition of 8ukh Naudan Lai, I. L. R., 9 All. 1G3. [Jan. 
17, 1884.] 
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order passed on appeal by a Hi^h Court determinin^^f a question mentioned in 
B. 244 of Act X. of 1877 is a final decree’’ within the meaning of s. 595 of that Aot. 
Held^ therefore, where such an order involved a claim or question relating to property of 
the value of upwards of ten thousand rupees, and reversed the decisions of the lower 
Courts, that notwithstanding the value of the subject-matter of the suit in which the de- 
cree was made in the Court of first instance was less than that amount, such order was ap- 
pealable to Her Majesty in Council. — Ram Kirpal Shukul v. Rup Kuar, I. L. R., 3 All. 
633. [Mar. 14, 1884.] 

Where the High Court reverses the decree of the Court below, and remands the 
case for retrial on the merits, and for a new decree to be passed by the Court below, no 
appeal lies as a matter of right, under s. 695 of the Code of Civil Procedure (Act XIV. 
of 1882), to the Privy Council, albeit the value of the subject-matter admittedly exceeds 
Rs. 10,000, as such a decree of the High Court is not a final, but an interlocutory, decree. 
In such a case a certificate should first be obtained under cl. c of the section that the case 
is a fit one for appeal to Her Majesty in Council. — Mahant v, Cauddsama, I. L. R., 8 Rom, 
648. [1884.J 

Leave to appeal to Her Majesty in Council granted in one of six suits directed to bo 
heard together, although the amount involved in such suit was under the appealable value; 
there being an important question of law, which did not arise in the five other suits, the 
suit, however, involving other ({ucstions of law common to all the six suits; such suits 
having been, by agreement of counsel, heard upon the same evidence, and concluded by 
the same judgment ; five of such suits being appealable as of right, and the aggregate 
amount in flie six suits being considerably more than the appealable value. — Byjnatli v. 
Graham, I. L. R., 11 Cal. 740. [Aug. 31, 1885.] 

596. In each of the cases mentioned in clauses 

Value of subject-matter. 

the amount or value of the subject-matter of the suit in the Court of first 
instance must be ten thousand rupees or upwards, and the amount or value 
of the matter in dispute on appeal to Her Majesty in Council must be the 
same sum or upwards ; 

or the decree must involve, directly or indirectly, some claim or question 
to, or respecting, property of like amount or value ; 

and where the decree appealed from affirms the decision of the Court 
immediately below the Court passing such decree, the appeal must involve 
some substantial question of law. 

A and R purchased the same pro])ertie8, deriving the title through different persons. 
The value of the proi)ertics with mesne-profits was over Rs. 10,000. R granted two patni- 
leases of the pro])ortjcs to different persons. A w'as, therefore, obliged to bring two suits 
for the recovery of tlie properties, and the value of the subject-matter in each suit w^as 
less than Rs. 10,000. J/fdd that an appeal w^ould lie to the Privy Council. — Joogul Kishore 

Jotendro Mohun Tagore, I. L. R., 8 Cal. 210. [Jan. G, 1882.] 

An order passed on ap])eal by a High Court determining a question mentioned in 
s. 244 of Act X. of 1 877 is a final “ decree ” within the meaning of s. 595 of that Act. 
therefore, whore such an order involved a claim or question relating' to pro])erty of the 
value of upwairds of ten thousand rupees, and reversed the decisions of the lower Courts, 
that notw ithstanding the value of the subject-matter of the suit in which the decree was 
made in the Court of first instance was less than that amount, such order was appealable 
to Her Majesty in Council. — Ram Kirpal Shukul v. Rup Kuar, I. L. R., 3 All. 633. [Jan. 
17, 1884.] 

Leave to appeal to Her Majesty in Council granted in one of six suits directed to bo 
heard together, although the amount involved in such suit was under the appealable value ; 
there being an important question of law, which did not arise in the five other suits, the 
suit, however, involving other questions of law' common to all the six suits ; such suits 
having been, by agreement of counsel, heard upon the same evidence, and concluded by 
the same judgment ; five of such suits being appealable as of right, and the aggregate 
amount in the six suits being considerably more than the appealable value. — Byjnath v. 
Graham, I. L. R., 11 Cal. 740. [Aug. 31, 1885.] 

The intention of the Legislature as expressed in s. 633 of the Civil Procedure Code 
was that the High Court might frame rules as to how its judgments vshould be given, whe- 
ther oraily or in writing, or according to any mode w'hich might appear to it best in the 
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interests of justice. The section does not merely give the High Court power to direct 
that judgments shall be recorded in a particular book, or with a particular seal. Rule 0 
of the rules made under s. 633 in March 1886 is therefore not ultra vires of the Courts 
and it modifies the provisions of s. 674 in their application to judgments of the High 
Court. With reference to the terms of rule 9, it is not necessary, in a case where the 
High Court substantially adopts the whole judgment of the Court below, to go through 
the formality of re-stating the points at issue, the decision upon each point, and the rea- 
sons for the decision. Per Edge, C.J. — Apart from rule 9, it never was intended that 
s. 574 of the Code should apply to cases where the High Court, having heard the judg- 
ment of the Court below and arguments thereon, comes to the conclusion that both tho 
judgment and the reasons which it gives are completely satisfactory and such as the High 
Court itself would have given. Assuming the provisions of s. 574 to be applicable, a judg- 
ment of the High Court stating merely that the appeal must be dismissed with costs and 
the judgment of the first Court afldrmed, and that it was unnecessary to say more than 
that the Court agreed with the Judge’s reasons, is a substantial compliance with those 
provisions. The judgment of the High Court in a first appeal was as follows : This 
appeal must, in my opinion, be dismissed with costs, and the judgment of the first Court 
affirmed ; and I do not think it necessary to say more than that we agree with the J udge’s^ 
reasons.” The appellant applied for leave to appeal to Her Majesty in Council on the 
ground that the requirements of s. 574 of the Civil Procedure Code had not been complied 
with. Held by the Full Bench that the objection involved no substantial question of 
law, and that the application for leave to appeal must therefore be rejected. — Sundar Bibi v. 
Bisheshar Nath, I. L. R., 9 All. 93. [Nov. 15, 1886.] 


„ . , . , 697. Notwithstanding anything contained in 

Bar of certain appeals. cne o j o 

section 595, 

no appeal shall lie to Her Majesty in Council from the judgment of one 
J udge of a High Court established under the twenty-fourth and twenty-fifth 
of Victoria, chapter 104, of one Judge of a Division Court, or of two or more 
J udges of such High Court, or of a Division Court constituted by two or 
more Judges of such High Court, wherever such Judges are equally divided 
ill opinion, and do not amount in number to a majority of the whole of the 
Judges of the High Court at the time being ; 

and no appeal shall lie to Her Majesty in Council from any decree which, 
under section 586, is final. 


598. Whoever desires to appeal under this chapter to Her Majesty in 
Application to Court Council must apply by petition to the Court whose 
whose decree complained of. decree is complained of. 

A ON the 8th September 1885 filed his petition of appeal to Hor Majesty in Council 
against a decree obtained against him by B on the 19th May 1885. On the 11th Septem- 
ber 1885 A’s attorney received for approval from the Registrar the usual draft notice call- 
ing upon B to show cause why the case was not a fit and proper one for appeal to Her 
Majesty in Council ; this draft notice was never returned as approved or otherwise to the 
Registrar, and no further steps were taken to prosecute the appeal. On the Ist April 
1886 B applied to have the appeal struck off for want of prosecution. Held that he was 
entitled to the order. — Moorajee Poonja v. Visranjee Visenjee, I. L. R., 12 Cal. 658. 
[April 14, 1886.] 

Time within which appli- 699. Such application must ordinarily be 

cation must be made. made within six months from the date of such 

decree. 

But if that period expires when the Court is closed, the application may 
be made on the day that the Court re-opens. 

A ON the 8th September 1885 filed his petition of appeal to Her Majesty in Council 
against a decree obtained against him by B on the 19th May 1885. On the 11th Septem- 
ber 1885 A’s attorney received for approval from the Registrar the usual draft notice cal- 
ling upon B to show cause why the case was not a fit and proper one for appeal to Her 
Majesty in Council ; this draft notice was never returned as approved or otherwise to the 
Registrar, and no further steps were taken to prosecute the appeal. On the Ist April 
1886 B applied to have the appeal struck off for want of prosecution. Held that he was 
e!)titled to the order. — Moorajee Poonja v, Visranjee Visenjee, I. L. R,, 12 Cal. 668. 
[April 14, 1886. J 
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600< Every petition under section 598 must state the grounds of appeal, 
Certificate as to value or and pray for a certificate, either that, as regards 
fitness. amount or value and nature, the case fulfils the 

requirements of section 596, or that it is otherwise a fit one for appeal to Her 
Majesty in Council. 

Upon receipt of such petition, the Court may direct notice to be served 
on the opposite party to show cause why the said certificate should not .be 
granted. 

Leave to appeal to Her Majesty in Council granted in one of six suits directed to be 
beard together, although the amount involved in such suit was under the appealable value ; 
there being an important question of law, which did not arise in the five other suits, the 
fluit, however, involving other questions of law common to all the six suits ; such suits 
having been, by agreement of counsel, hoard upon the same evidence, and concluded by 
the same judgment ; five of such suits being appealable as of right, and the aggregate 
-amount in the six suits being considerably more than the appealable value. — Byjnath 
Oraham, I. L. R., 11 Cal. 740. [Aug. 31, 1885.] 

A ON the 8th September 1885 filed his petition of appeal to Her Majesty in Council 
against a decree obtained against him by B on the 19th May 1886. On the 11th Septem- 
ber 1885 A^s attorney received for approval from the Registrar the usual draft notice call- 
ing upon B to show cause why the case was not a fit and proper one for appeal to Her 
Majesty in Council ; this draft notice was never returned as approved or otherwise to the 
Registrar, and no further steps were taken to prosecute the appeal. On the 1st April 
1886 B applied to have the appeal struck off for want of prosecution. Seld that he was 
entitled to the order. — Moorajee Poonja v. Visranjee Visenjee, I. L. B., 12 Cal. 658. 
[April 14, 1886.] 

Effect or refusal of certi- 601. If such certificate be refused, the pe- 

^cate. tition shall be dismissed ; 

Provided that, if the decree complained of be a final decree passed by a 
Court other than a High Court, the order refusing the certificate shall be 
appealable, within thirty days from the date of the order, to the High Court, 
to which the former Court is subordinate. 

602. If the certificate be granted, the applicant shall, within six months 
Security and deposit re- from the date or the decree complained of, or within 
>quired on grant of certificate, six weeks from the grant of the certificate, whichever 

is the later date, 

give security for the costs of the respondent, and 

(6) deposit the amount required to defray the expense of translating, 
transcribing, indexing, and transmitting to Her Majesty in Council a correct 
copy of the whole record of the suit, except 

(1) formal documents directed to be excluded by any order of Her 

Majesty in Council in force for the time being ; 

(2) papers which the parties agree to exclude; 

(S) accounts or portions of accounts, which the officer empowered by the 
Court for that purpose considers unnecessary, and which the 
parties have not specifically asked to be included, and 

(4) such other documents as the High Court may direct to be excluded ; 

and when the applicant prefers to print in India the copy of the record, 
except as aforesaid, he shall also, within the time mentioned in the first clause 
of this section, deposit the amount required to defray the expense of printing 
such copy. 

Costs of printing and translation, certified by the Deputy Registrar of the High Court, 
are a necessary part of the costs of an appeal to the Privy Council. The amount of such 
costs is left to be ascertained by the High Court, and is not assessed by the Privy Council 
Office. — R<am Coomar Ghos© c. Prosunno Coomar Sannyal, I. L. B., 10 Cal. 106, [Aug. 
81, 1883.] 



432 


APPEALS TO THE QUEEN IN COUNCIL. [Ss. eoa-605. 

E words in s. 002 of Aot X. of 1877, relating to the time within which security is 
to be given, are directory only ; and although they are not to be departed from without 
cogent reason, the Court from which the appeal is preferred has ohe right of extending the 
time. In this case, a satisfactory explanation having been given of delay in giving secu- 
rity until after the time limited by the above section had expired, held that the Court had 
riglitly exercised discretion in extending the time. In the Matter of the Petition of 
Soorjmukhi Koer (I. L. R., 5 Cal. 2) approved. The paternal grandmother of a deceased 
village-shareholder claiming to inherit in preference to his male collateral relations, the 
issue was fixed with the assent of the pleaders on both sides, whether the plaintiff, as a fe- 
male, was excluded from inheriting by the custom of the family or tribe. Held that this 
was substantially a question of fact, and that on the evidence, which included the village 
wajil)-ul-arz, the customarv exclusion of females was not proved. — Burjore and Bhawani 
V. Bhagana, I. L. li., 10 Cal. 557. [Nov- 23, 1883.] 

The time allowed by s. 602 of the Civil Procedure Code for giving the security and 
making the deposit required bv that section may bo extended. — Fazul-un-nissa Begam v, 
Mulo, I. L. R., 6 All. 250. [Mar. 17, 1884.] 

A PLAINTIFF, having preferred an appeal to Her Majesty in Council, was called upon 
to furnish security. Thereupon A, on behalf of appellant, executed a security-bond for 
the costs of the respondent. The appeal was dismissed with costs by Her Majesty in 
Council. On an ap])lication (by the respondent in the appeal) for execution to issue 
against the estate of A, tlie surety (who had died in the meantime), held that the liability 
of the surety under the security-bond could not be enforced in execution of the decree of 
Her Majest}’ in Conned. Bans Bahadur Singh c. Mughla Begum (I. L. R., 3 Mad. 107) 
di'^sented from. — Radha Pershad Singh v. Phuljuri Koer, I. L. R., 12 Cal. 402. [July 3, 
1885.] 

603. When such security has been complet- 
ed and deposit made to the satisfaction of the Court, 
the Court may 

{a) declare the appeal admitted, and 

{h) give notice thereof to the respo!idejit, and shall then 

(c) transmit to Her Majesty in Council, under the seal of the Court, a 
correct copy of the said record, except as aforesaid, and 

{d) give to either party one or more authenticated copies of any of the 
papers in the suit on his applying therefor and paying the reasonable expen- 
ses incurred in preparing them. 

A PLAINTIFF, having ])rcforrcd an appeal to Her Majesty in Council, was called upon 
to furnish .security. Thereuj)OM A, on bohnif of apf)el]ant, exotnited a se{uirity-boiid for 
the costs of the resi»ondent. The appeal was dismissed with co'><ts by Her Majesty in 
Council. On an application (by tlic respondent in the appeal) for execution to issue 
against the estate of A, the surety (wlio had died in the meantime), he.ld that the liability 
of the surety under the security-bond could not be enforced in execution of the decree of 
Her Majesty in Council. Bans Bahadur Singh i\ Mughla Begum (I. L. R., 3 Mad. 107) 
dissented from. — Radha Pershad Singh v. Phuljuri Koer, I. L. R., 12 Cal. 402. [July 3, 
1885.] 

604. At any time before the admission of the appeal, the Court may, 
Revocation of acceptance upon causci shown, revoke the acceptance of any 

of security. sucli Security, and make further directions thereon. 

605. If at any time after the admission of the appeal, but before the 
Power to order further so- transmission of the copy of the record, except as 

curity or payment. aforesaid, to Her Majesty in Council, such security 

appears inadequate, 

or further payment is required for the purpose of translating, transcribing, 
printing, indexing, or transmitting the copy of the record, except as aforesaid, 

the Court may order the appellant to furnish, within a time to be fixed 
by the Court, other and sutificient security, or to make, within like time, the 
re(jnirc(l payment. 
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Effect of failure to comply 606. If the appellant fail to comply with 

with order. such order, the proceedings shall be stayed, 

and the appeal shall not proceed without an order in this behalf of Her 
Majesty in Council, 

and in the meantime execution of the decree appealed against shall not 
be stayed. 

607. When the copy of the record, except as aforesaid, has been trans- 
Eefund of balance of de- mitted to Her Majesty in Council, the appellant 

posit. may obtain a refund of the balance (if any) of the 

amount which he has deposited under section 602. 

608. Notwithstanding the admission of any appeal under this chapter, 
Powers of Oourt pending the decree appealed against shall be uncondition* 

appeal. ally enforced, unless the Court admitting the ap- 

peal otherwise directs. 

But the Court may, if it thinks fit, on any special cause shown by any 
party interested in the suit, or otherwise appearing to the Court, 

(a) impound any moveable property in dispute or any part thereof, or 

(b) allow the decree appealed against to be enforced, taking such secu- 
rity from the respondent as the Oourt thinks fit for the due performance of 
any order which Her Majesty in Council may make on the appeal, or 

(c) stay the execution of the decree appealed against, taking such secu- 
rity from the appellant as the Oourt thinks fit for the due performance of 
the decree appealed against, or of any order which Her Majesty in Council 
may make on the appeal, or 

(d) place any party seeking the assistance of the Oourt under such con- 
ditions, or give such other direction respecting the subject-matter of the ap- 
peal, as it thinks fit 

Three different plaintiffs, claiming through the same original title to be the owner 
of a certain raahal, sued the same defendant in separate suits for possession and for the 
mesne-profits of their respective shares. The defence raised being the same in each case, 
the suits were heard together, the result being that in both the lower Courts and in the 
High Court the plaintiffs obtained a decree for their claims. The aggregate value of the 
three suits amounted to more than Rs. 10,000, though the value of each suit was under 
that sum The defendant applied to be allowed to appeal in each case to Her Majesty in 
Council. JECeld that he was entitled to have each of the throe cases admitted under the 
second clause of s. 59G of Act X. of 1877, as the decree in each case involved indirectly a 
question of title to property of the amount or value of Rs. 10,000. The Court has power 
under s. 608 to stay execution of a decree of the High Court in a suit subsequently ap- 
pealed to Her Majesty in Council, Qucere . — Whether the Court has power to order re- 
stitution of possession of property already taken in execution of its own decree pending an 
appeal to the Privy Council ? — Khajah Ashanullah v. Karoona Moyi Chowdhry ; Rohini 
Chowdhrain v. Kisheo Gobiud Das, 4 0. L. R, 125. [Mar. 28, 1879.] 

A PARTY to a suit in an Appellate Court, who had obtained leave to appeal from its 
decree to Her Majesty in Council, petitioned for the order of the latter staying execu- 
tion of interlocutory orders made in execution of such decree, and directing payment by 
the petitioner to the opposite party of large sums without security taken for their repay- 
ment in the event of the decree being reversed. This accompanied a petition for special 
leave to appeal against those orders. The latter was granted, but it not being competent 
to the Judicial Committee to make any order as to the stay of execution, an intimation 
was made by it to the Court below that it appeared to be the reasonable course that the 
opposite party should not, pending the appeal, be put into possession of the large sums 
in dispute. That intimation being made, the petitioner might apply to the Court below 
for the due security of all money paid into the treasury in obedience to the decree. 
Bidhee Nazur Ali Khan v. Oojoodhyaram Khan (10 Moore’s I. A. 322), and Zeraitool 
Batool V. Hosseineo Begum (10 Moore’s I. A. 196), referred to. — luder Kumari v. 

‘ Kumari, I. L. E., 14 CaJ. 290. [Nov, 13, 1886.] 


O. P. 66. 
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609 . Tf, at any time during the pendency of the appeal, the security 
Increase of security found SO furnished by either party appears inadequate, 

inadequate. the Oourt may, on the application of the other 

party, require further security. 

In default of such further security being furnished as required by the 
Court, if the original security was furnished by the appellant, the Oourt may, 
on the application of the respondent, issue execution of the decree appealed 
against as if the appellant had furnished no such security. 

And if the original security was furnished by the respondent, the Oourt 
shall, so far as may be practicable, stay ail further execution of the decree, 
and restore the parties to the position in which they respectively were when 
i/he security whicli appears inadequate was furnished, or give such direction 
respecting the sulyect-matter of the appeal as it thinks fit. 

610 . Whoever desires to enforce or to obtain execution of any order of 
Procedure to enforce orders Her Majesty in Council shall apply by petition, 

■of Queen in Council. accompanied by a certified copy of the decree or 

order made in appeal and sought to be enforced or executed, to the Oourt 
<from which the appeal to Her Majesty was preferred. 

Such Oourt shall transmit the order of HfT Majesty to the Oourt which 
made the first decree appealed from, or to such other Oourt as Her Majesty 
%y her said order may direct, and shall (upon the application of either party) 
•give such directions as may be required for the enforcement or execution of 
the same ; and the Oourt to which the said order is so transmitted shall en- 
force or execute it accordingly, in the manner and according to the rules 
^applicable to the execution of its original decrees. 

When any moneys expressed to 1)6 payable in British currency are pay- 
able in India under such order, the amount so payable sliall he estimated 
according to the rate of exchange for the time being fixed by the Secretary of 
State for India in Council, with the concurrence of the Lords Commissioners 
of Her Majesty’s Treasury, for the adjustment of financial transactions be- 
tween the Imperial and the Indian Governments. 

Before a decree-holder in the Bi.strict Court can obtain execution of a decree which 
lias been affirmed by the Privy Council, he produce, on the application for execution, 
a certified copy of the order pas.scd by Her Majesty in Council. — Juggernath Sahoo d. 
.Jundoo Roy Singh, I. L. R., 5 Cal. 329. [May 2, 1879.] 

An appeal was preferred to the Privy Council from a final decree passed upon appeal 
Ijy the High Court, and B and certain other persons on behalf of the appellant gave security 
for the costs of the respondent. The Privy Council dismissed the appeal, and ordered the 
appellant to pay the costs of the respondent. The respondent applied to the Court of first 
instance for the execution of that order against B and the other persons as sureties. Seld 
that under Act X. of 1877, sa. 610 and 253, such order could be executed against the 
sureties. — Bans Bahadur 8ingh v. Mughla Begum, I. L. R., 2 All. 604 (F. B.). [Jan. 3, 
1880 .] 

A DECREE obtained on appeal of certain defendants in the High Court was appealed 
to the Privy Council by one only of the two plaintiffs to the suit, and the decision of the 
High Court was reversed ; the plaintiff who had appealed a.'^signed her share in the order 
of the Privy Council to one of the (defendants, anci delivered him the certified copy of the 
decree made in the Privy Council. The plaintiff who had not appealed to the Privy Council 
applied to the High Court for leave to transmit tlie order to the r^)urt of first instance for 
execution of the share decreed to him, but, on accounts of the assignment above-mentioned, 
was unable to produce the certified copy of the decree of the Privy Council. The Judge 
presiding over the Privy Council Dejiurtment in the Higli Court held that the production 
of a certified copy of the order of the Privy Council was excusable under the circumstances, 
but refused the application, on the ground that the decree of the Court of first instance, 
which was affirm^ by the Privy Council, could only be executed as a whole, and not partly 
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hy one of the plaintiffs, on appeal per Garth, C.J. — That the duties of a Judge in 

dealing with the meaning of decrees of the Privy Council are purely ministerial, and^ that 
any order made in such ministerial capacity could not he considered a judgment, and could 
not, therefore, be made the subject of an appeal to a Bench of the High Court under s. 15- 
of the Charter. Per White and Mitter, JJ. — An order of a Judge presiding over the* 
Privy Council Dejiartraent in the High Court, rejecting an appKcation for execution, is a*, 
final order, and is a judgment within the meaning of s. 15 of the Charter, and' is there- 
fore appealable. — In the Matter of the Petition of Kally Soondery I)abia ; Rally Soondery^ 
Pabia v, Hurrish Chunder Chowdhry, I. L. R., 6 Cal. 594. [June 13, 18&ir 

The provisions of Act X. of 1877, s. 610, are not to be construed' as restricting the? 
only admissible evidence of an order of Her Majesty in Council to a certified copy, on an 
application for execution made under that section. They must be read as directory, having 
the object that proper information regarding the order shall be supplied to the Courts 
in India. .Where the original order (given, according to the practice in England, to the- 
successful party, or to one of such parties) had not been filed in the High Court, so as to 
enable the proper officer to supply a certified copy, Aeld that a popy, though not certified 
by him, might accompany a petition for execution under s. 610. — Hurish Chunder Chow- 
dhry V. Kalisunderi Debi, I. L. R., 9 Cal. 482. [Nov. 16, 1882.} 

A PLAINTIFF, having preferred an appeal to Her Majesty in Council, was called uponr 
to furnish security. Thereupon A, on behalf of ap|>ellant, executed a security-bond for 
the costs of the respondent The appeal was dismissed with costs by Her Majesty io 
Council. On an application (by the respondent in the appeal) for execution to issue* 
against the estate of A, tlie surety (who had died in the me;inthne), ke^ that the liability 
of the surety under the security-bond could not he enforced in execution of the decree of 
Her Majesty in Council. Bans Bahadur S-ingh v. Miighla Begum (1. L, R,, 3 Mad. 107)' 
dissented from. — Radha Fersliad Singh v. Phuliuri Koer, I. L. R., 12 Cal. 402. [July 3, 
1885,] 

Undkb the last paragraph of s. 613 of the Civil Procedure Code, tho amount pay- 
able must be estimated at the rate of exdiaiige for the time being fixed by the Secre- 
tary of State for India in Council,’' and the words “ for the time being” mean tlieyear in 
which the amount is realized or paid or execution taken out, and not the year in whicR 
the decree was passed. The dec;roo-holdors, under a decree passed by Her Majesty inr 
Council, having- taken out execution for a sum of ^119-11 under s. 610 of the Civil Proce- 
dure Code, Aeld that, the rate of exchange being fixed ye-arly by the Secretary of State- 
for India in Council, the rate of exchange on the date of the application for execution 
was the proper rate of exchange the decree-holders were entitled to. — Param Sukh v. 
Ram Payal, I. L. R., 8 All. 650. [Aug. 12, 1886.] 

611 . The orders made by the Court which enforces or executes the order 
Appeals against order re- of Her Majesty in Oouucil, relating to such enforce- 
lating to execution. inent or execution, shall be appealable m the same 

manner and subject to the same rules as the orders of sudi Court relating to 
the enforcement or execution of its own decreesv 


Power to make rules. 


612 . The High Court may, from time to time, 
make rules consistent with this Act to regulate — 

(a) the service of notices under section 600 ; 

(b) the grant or refusal of certificates, under sections 601 and 602, by 
Courts of final appellate jurisdiction subordinate to the High Court ; 

(c) the amount and nature of the security required under sections 602, 
605, and 609 ; 

(d) the testing of such security ; 

(e) the estimate of the cost of transcribing the record ; 

(y')the preparation, examination, and certifying of such transcript ; 

(g) the revision and authentication of translations ; 

(h) the preparation of indices to transcripts or records, and of lists of 
the papers not included therein ; 

(i) the recovery of costs incurred in British India in connection with 
appeals to Her Majesty in Council ; 

and all other matters connected with the enforcement of this chapter. 
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Extendi^ 

Provincial 


All such rules shall be published in the local ofQcial Gazette, and shall 

thereupon have the force of law in the High Court 
and the Courts of final appellate jurisdiction sub- 
ordinate thereto. 


Publication of rules. 


613. All rules heretofore made and published by any High Court relating 
Legalization of existing to appeals to Her Majesty in Council, and in force 

immediately before the passing of this Act, shall, 
so far as they are consistent with this Act, be deemed to have been made 
and published hereunder. 


614. In sections 595 and 612, the expression “High Court” shall be 

« j j / D deemed to include also the Recorder of Rangoon, 

but not so as to empower him to make rules binding 
on Courts other than his own Court. 

615. The rules and restrictions referred to in Bengal Regulation III. of 

Construction of Bengal Reg. Section IV., clause //M, shall be deemed to 

ulation III. of 1828, section 4, be the rules and restrictions applicable to appeals 

under this Code from the decisions of the High 
Court of Judicature at Fort William in Bengal. 

Saving of Her Majesty’s 616. Nothing herein contained shall be under- 
pleaaure, StOod — 

(а) to bar the full and unqualified exercise of Her Majesty^s pleasure 
in receiving or rejecting appeals to Her Majesty in Council, or otherwise 
howsoever, or 

(б) to interfere with any rules made by the Judicial Committee of the 

and of rule, for conduct of Council, and for the time being in force, for 

business before Judicial Com- the presentation of appeals to Her Majesty in 

Council or their conduct before the said Judicial 
Committee. 

And nothing in this chapter applies to any matter of criminal or admi- 
ralty or vice-admiralty jurisdiction, or to appeals from orders and decrees of 
Prize-Courts. 


PART VII. 

CHAPTER XLVI. 

Of Rbpbrbscb to and Revision by the High Court. 

617. If, before or on the hearing of a suit or an appeal in which the 
Reference of question to decree is final, or if, in the execution of any such 
High Court. decree, any question of law or usage having the 

force of law, or the construction of a document, which construction may 
aflfect the merits, arises, on which the Court trying the suit or appeal, or exe- 
cuting the decree, entertains reasonable doubt, the Court may, either of ita 
own motion or on the application of any of the parties, draw up a statement 
of the facts of the case and the point on which doubt is entertained, and 
refer such statement with its own opinion on the point for the decision of the 
High Court. 

Whbbe a, under the terms of a will, although not expressly appointed an executor, 
was directed to receive and pay the testator’s debts, and to get in aud distribute his per- 
sonal estate, held that A must bo taken to have been appointed under the will an executor 
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by implication. In the Goods of Baylis (L. R. 1 P. M. 21) followed. The order made by 
a District Judge on an application for probate, not bei^ a final order, cannot be referred 
for the opinion of the High Court under s. 617 of the Code of Civil Procedure. But the 
Court will, under certain circumstances, entertain such an application, as a Court of con- 
current jurisdiction, under s. 264 of the Indian Succession Act. — In the Matter of Mono- 
hur Mookerjee, I. L. R., 5 Cal. 766. [May 7, 1880.] 

Ita High Court has no power to review a judgment passed by it on a reference from 
a Subordinate Judge with Small Cause Court powers. Cl. c of s. 623 of the Code 
of Civil Procedure (Act XIV. of 1882) allows of a review of judgment on a reference 
only from a Court of Small Causes. The judgment of the High Court in such a case is 
not a decree or order within the meaning of cl. b of the section, but is simply a state- 
ment of the grounds, in conformity with which the lower Court is to dispose of the case, 
as provided by s. 619. — Ramchandra Bdbdji v. Sitdram Vindyak, I. L. R., 10 Bom. 68. [July 
28, 1885.] 

On the 22nd March 1886, the applicant presented an application to a Subordinate 
Judge, praying that the adjustment of certain decrees, -dated the 28th March 1867, and 
11th July 1871, might be certified, and a sanction granted to a dated 18th 

March 1880, passed to him by the defendant in satisfaction of the said decrees and in 
substitution of two bonds dated February 1870. The Subordinate Judge, being of op*- 
nion that the application could not be granted, inasmuch as the execution of the decrees 
was then barred by limitation, referred the case to the High Court under s. 617 of the 
Civil Procedure Code (Act XIV. of 1882). Held that the question could not be referred 
under s: 617 of the Civil Procedure Code (Act XIV. of 1882), as the order applied for to 
the Subordinate Judge was appealable under s. 2 of the Code. The question raised by 
the application related to the satisfaction of the decree within the meaning of s. 244 of 
the Code.— Rangji v. Harjivan, I. L. R., 11 Bom. 57. [July 22, 1886.] 

Court may pass decree con- 618. The Oonrt may either stay the proceed- Extendine to 
tingent upon opinion of High ings or proceed in the case notwithstanding such Froyincial S. 
Court. reference, and may pass a decree or order contin- 

gent upon the opinion of the High Court on the point referred ; 

but no execution shall be issued, property sold, or person imprisoned in 
any case in which such reference is made until the receipt of a copy of the 
judgment of the High Court upon such reference. 

619. The High Court shall hear the parties to the case in which the re- Ditto. 

Judgment of High Court to Of ^y their respective 

be transmitted, and case dis- pleaders, and shall decide the point so referred, 
posed of accordingly. and shall transmit a copy of its judgment, under 

the signature of the Registrar, to the Court by which the reference was 
made ; and such Court shall, on the receipt thereof, proceed to dispose of the 
case in conformity with the decision of the High Court. 

The High Court has no power to review a judgment passed by it on a reference from 
a Subordinate Judge with Small Cause Court powers. Cl. c of s. 623 of the Code 
of Civil Procedure (Act XIV. of 1882) allows of a review of judgment on a reference 
only from a Court of Small Causes. The judgment of the High Court in such a case is 
not a decree or order within the meaning of ol. h of the section, but is simply a state- 
ment of the grounds, in conformity with which the lower Court is to dispose of the case, 
as provided by s.6l9.— Rdmohandra Bab6,ji v. Sitkr^m Vinayak, I. L. R., 10 Bom. 68. [July 
23, 1886.] 

Costs of reference to High 620. Costs (if any) consequent on a reference Ditto. 
Court. for the opinion of the High Court shall be costs 

in the case. 

621. When a case is referred to the High Court under this chapter, the 

Power to alter, &c., decrees High Court may return the case for amendment, 
of Court making reference. and may alter, cancel, or set aside any decree or 
order which the High Court making the reference has passed in the case out 
of which the reference arose, and make such order as it thinks fit. 
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622. The High Court may call for the record of any case in which no 

Power to call for record of ^pp^s-l lies to the High Court, if the Court by 
cases not appealable to High which the case was decided appears to have exer- 

cised a jurisdiction not vested in it by law, or to 
have failed to exercise a jurisdiction so vested, or to have acted in the exer- 
cise of its jurisdiction “ illegally or’^ * with material irregularity; and may pasa 
such order in the case as the High Court thinks ht. 

Whebe an application was made for the issue of execution of decree, and the District 
Munsif made an order refusing execution, the decree being one passed not in a regular 
suit, and governed by the one-year limitation, and the Subordinate Judge on appeal revers- 
ed the Munsifs order, applying the three years’ limitation, held by the High Court that, 
as Act X. of 1877, s. 588, provided that orders passed iu appeal from orders under s. 244- 
should be final, no second appeal lay ; and that the High Court could not interfere under 
s. G22, as the Subordinate Judge had jurisdiction to hear the appeal. — Suryaprakasa Ran 
V. Vaisya Sannyasi Razu, I. L. R., 1 Mad. 401. [Sep. 16, 1878.] 

The purchaser at a sale by public auction did, by the exercise of fraud aud 
collusion with the agent of the execution-creditor (though without the creditor’s per- 
sonal knowledge), succeed in becoming the purchaser at a depreciated value. There 
was no material irregularity in publishing or conducting the sale. Held that the 
(;Ourt which ordered the sale had jurisdiction to refuse to confirm the sale on the ground 
of the fraud practised by the agent of the execution-creditor and the }>iirc)iaser Held also^ 
that the High Court had power under s. 622 of Act X. of 1877 to rescind the order made' 
by the Court of first instance confirming the sale Held by Kernan, J. — That the party 
defrauded out not to be referred to bring a regular suit. Tlie question ought to he de- 
cided at once on motion in the original cause. Held by Muttu.sami Ayyar, J., that fraud 
was a valid ground of relief on petition wlien it related to the mode in which the auction 
was held, and the purchaser was a party to it, but it wius doubtful whether fraud was a 
ground of relief on petition when it wus a remote cause of t he sale. — ■ Subbaji Rau 
•Srinivasa Rau and Pulliah, I. L. R., 2 Mad. 264. [Jan. 19, 18§0.] 

application to sue as a pauper having been refused on the ground that the suit 
barred by limitation, the High Court, on revision, permitted the ap])licant to renew his 
application to the Court below. The Subordinate Judge verbally rejected this second’ 
application, stating that he would deliver a written judgment. Rofore the written judg- 
ment was delivered, the applicant offered to pay the usual court-fees (although not actu- 
ally tendering them at the time), and asked that the petition migdit be taken as a plaint 
filed on the date of the first application. This offer was mentioned and rcfu'^ed in the 
written judgment. Held, on the case coming up to the High Court under Act X. of 1877,. 
H. 622, that the circumstances of the case were not such as would justify the Court in inter- 
fering under that section. — Ramahai Sing v. Mauiram, I. L. R., 5 Cal. 807. [Feb. 18, 
1880.] 

Cebtain immoveable property was, on the 15th February 1879, notified for sale under 
a decree of a Civil Court on the 15th March following, so that only 29, instead of 30, days 
elapsed between the day of the sale and the notification. The sale liaving taken place, the- 
execution-debtor applied to the Deputy Commissioner to set it aside upon the ground that 
the sale was illegal, the requirements of Act X. of 1877, s. 290, being essential to its vali- 
dity. Upon that ground the sale was set aside as illegal by the Deputy Commissioner.. 
On appe^, the Judicial Commissioner reversed this decision, on the ground tlrat the fact 
of the sale having taken place 29 instead of 30 days after the notification was merely an 
irregularity, and that, as the execution-debtor had not shown that he hud suffered any 
damage from the irregularity, the sale ought to he confirmed. An applioatron was thett 


* 8. 622, in its application to the territories to which the Panj^b Courts Act (XVITI. of 1884)» 
extends, shall be read as if the words “ illegalfy or” were omitted, and for the purposes of that 
section no appeal shall be deemed to lie from the appellate decree of a Divisional Court to the- 
Chief Court when the case does not fall under cl. a, cl. B, or cl. o of s. 40, and an applicatior> 
»mder cl. D of tliat section has been refnsed. — Punjab Courts Act (XVI II. of 1884), b« 70. If 
the Court, on an application under s. 622 of the Civil Procedure Code, on which a fee has been 
paid under the last preceding section, sets aside or modofies the decree or order of a Bubordi- 
nate Court, or remands the case for a fresh decision, it may grant to the af»plicant a certittcater 
authorizing him to receive back from the Collector the full amount of fee paid on the applicifc- 
tion, or any smaller amount which, with regard to the circumstance of the case, it may think 
proper to order to be lefunded.—Panj^b Courts Act (XVllI. of 1884), s. 72, 
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■made to a division Bench of the High Court to set aside the order of the Judicial Com- 
missioner confirming the sale, upon the ground that it was manifestly erroneous, and tho 
l)ivi8ion Bench referred the question to a Pull Bench : Whether, assuming the require* 
ments of s. 290 to be essential to the validity of a sale, the High Court had any power, 
either under 24 and 25 Vic., o. 105, s. 16, or Act X. of 1877, s. 622, as amended, to set 
•aside the Judicial Commissioner’s order. Held by the Pull Bench, without answering the 
question referred, that, assuming the requirements of s. 290 to be essential, the High Court 
had a right, under its summary powers, to set aside the sale itself, notwithstanding (and 
•apart from the question whether it would set aside) the order of the Judicial Commis- 
iBioner . — In re Bhekraj Keori, I. L. R., 6 Cal. 878. [April 6, 1880.] 

When a Court has refused to file an award upon an application under s. 525, Civil 
Procedure Code, no appeal lies against such decision, which is an order, and not a decree ; 
but the High Court can interfere under s. 622. An award made under s. 625, which is 
partly within and partly exceeds the terras of the submission to arbitration, cannot be en- 
forced by summary procedure under s. 526 as to .such portion as does not exceed those 
terms. To refer to arbitration questions arising on the construction of the award and ques- 
tions loft undecided by it is a matter beyond the scope -of an agreement to submit to a 
scheme for the future management of a ddvasam as regards conduct of suits, granting of 
demises, custody of property, collection of rents, appointment and removal of servants, and 
^defrayment of current expenditure. — R. Ry. Mana Vikrama, Zamorin, Maharaja Bahadui 
•of Calicut t>. Malliohery Kristnan Nambudri, I. L. R., 3 Mad. 68. [July 26, 1880.] 

Per Pearson, J., Oldfield, J., and Straight, J. — When, under s. 622 of Act X. of 
1877, the High Court has called for the record of a case in which no appeal lies to it, it 
may, under that section, pass any order in such case which it might pass if it dealt with 
the case as a second appeal under chap. 42 of that Act. Per Stuart, C. J. — The High Court 
may, under that section, pass in su(;h case any order, whether in regard to fact or law, as 
It thinks proper. Where, in a case of the execution of a decree in which no second appeal 
lay to the High Court, the Appellate Court held, on the construction of the decree, that 
it awarded interest on the princijnil amount of the decree, the High Court, under s. 622 
^f Act X. of 1877, holding that the Appellate Court has misconstrued the decree, and that 
the decree did not award such interest, modified the order of the Appellate Court accord- 
ingly. — In the Matter of the Petition of Moulvi Muhammad v. ISyed Husain, I. L. R., 
3 All. 203 (F. B.). [Aug. 18, 1880.] 

It is only on the application of a party interested that the High Court can act as a 
Court of Revision under s, 622 of the Civil Procedure Code. Accordingly, where aMunsif, 
considering that the Subordinate Judge had acted without jurisdiction in setting aside, on 
appeal, certain orders made by him, brought the matter to the knowledge of the District 
Judge, who took the same view, and the latter referred the case to the High Court under 
that section, it was held that the Court had no power to interfere. — Mahomed Foyez 
■Chowdhry, 7 C. L. R. 191. [Aug. 20, 188Q.] 

8 INSTITUTED a suit against T in the Court of the Assistant Collector of the first 
-class, who dismissed the suit. On appeal by 8 the District Court gave her a decree. On 
second appeal by T the High Court held that, as the suit was one of the nature cognizable 
in a Court of Small Causes, a second appeal would not lie in the case, and dismissed it. T 
thereupon applied to the High Court to set aside, under the provisions of s. 622 of Act X. 
of 1877, the proceedings of both the lower Courts, on the ground that both those Courts 
had exercised a jurisdiction not vested in them by law. Held that the High Court was 
competent to entertain such application, and to quash the proceedings of both the lower 
Courts under the provisions of a. 622 of Act X. of 1877, and the proceedings of both those 
Courts should be quashed. Observations by Stuart, C. J., on the powers of revision of the 
High Court under s. 622 of Act X. of 1877. — Sarnam Tewari v. Sakina Bibi, I .L. R., 
3 All. 417. [Jan. 4, 1881.] 

The discretionary power of a Civil Court, before or against which an offence men- 
tioned in 8. 468 or 469 of Act X. of 1872 is alleged to have been committed, to grant or 
withhold sanction to the prosecution for such offence, is not subject to revision by the 
High Court under s. 622 of Act X. of 1877. — In the Matter of the Petition of Madho 
Prasad, I. L. R., 3 All. 508. [Feb. 1, 1881 ] 

The rule of English practice which prevents a minor from instituting a suit informd 
pauperis through his next friend, unless he gives proof not only that he is himself a pau- 
per, but that the next friend is a pauper, and that he cannot get any substantial person to 
act as his next friend, is not to be found in, or deduced from, the provisions of the Civil 

Procedure Code,— Venkatanaras^yya v. Achemma, I. L, R., 3 Mad, 3, [Feb, 28, 1881.] 
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Aftee a mortgage had been foreclosed under the provisions of Regulation XVII. of 
1806, the representative of the mortgagor deposited the mortgage-money in Court. The 
District Judge ordered that the money should be paid to the mortgagee on the ground that 
the mortgagor had not been personally served with the notice required by s. 8 of that Regu*^ 
lation, and that it did not appear that she had been aware of the foreclosure-proceedings. 
The District Judge subsequently ordered the mortgagee, who was in possession of the 
mortgaged property under the term of the mortgage, to surrender the property. The 
mortgagee applied to the High Court to revise these orders under s. 622 of Act X. of 1877. 
HeZrf that the application was entertainable under the provisions of that section, and that 
the orders of the District Judge were made without jurisdiction, and should be set aside. 
— Hazari Lai v. Kberu Rai, I. L. R., 3 All. 576. [Mar. 25, 1881.] 

A AND B, both of whom set up a claim to certain land, brought separate rent-suits 
against the tenants. In none of these suits did the amount claimed exceed Rs. 100. Sub- 
sequently to the institution of the rent-suit, A sued B to establish his title to the land in 
dispute. The District Judge, before whom the rent-suit came on appeal, allowed them to 
stand over until the decision in the suit between A and B. That suit was decided in favour 
of B, and the Judge then decided the rent-suits instituted by B in his favour, and dismissed 
the suits instituted by A. Held that no second appeal would lie in the rent-suits, as no 
question of title between parties having conflicting claims was decided in them. Held also 
that there was no such irregularity on the part of the District Judge in the course which 
he pursued, of making his decision in the rent-suit depend upon the decision in the suit 
to establish title, as would justify the Court in interfering under s. 622 of the Civil Pro- 
cedure Code. S. 102 of Beng. Act VIII. of 1869 was enacted in order to protect 
parties in the position of raiyat-defendants, and to prevent their being dragged up to the 
High Court in cases where the decree or demand is under Rs. 100. In such cases the 
decree is intended to have the same effect as that of the Small Cause Court. — Doorga Narain 
Sen V. Ram Lall Chhutar, I. L. R., 7 Cal. 330. [May 10, 1881.] 

No Court, other than a Court of Appeal or a High Court acting under s. 622, can dis- 
charge an order of attachment issued by another Court. Where a claimant to property 
attached in execution of a decree intervenes, but fails to get the order of attachment set 
aside, and is compelled to bring a suit to establish his right, the discharge of the order of 
attachment cannot properly be asked for in such suit. The intervener, having established 
his title by declaratory decree or otherwise, should then carry the decree to the Court by 
which the order of attachment was issued, and such Court is bound to recognize the adju- 
dication, and govern itself accordingly, Narayanrav Damedar v. BalkrishnaMahadev Gadre 
(I. L. R., 4 Bom. 529) followed. — Kolasherri Illath Narainan and another v. Kolasherri 
Illath Nilakandan Nambudri and another, I. L. R., 4 Mad. 131. [Sep. 2, 1881.] 

8. 9 of the Specific Relief Act does not prohibit a rehearing under s. 105 of the Code 
of Civil Procedure. A rehearing differs widely from a review. A High Court can inter- 
fere under s. 622 of the Code of Civil Procedure without an application made to it by a 
party to a suit, — Andrew Anthony v. Rev. J. M. Dupont, I. L. R., 4 Mad. 217. [Sep. 30, 
1881.] 

Wheee an auction-purchaser applied to the High Court to set aside, in the exercise 
of its powers under s. 622 of the Civil Procedure Code, an order setting aside a sale of 
immoveable property in execution of a decree, on the ground that such order was illegal, 
such application being made nearly seventeen months after the date of such order, the 
Court, having regard to the time that had elapsed before such application was made, re- 
fused to interfere. — In the Matter of the Petition of Durga Prasad v. Sheo Charan Lai, 
I. L. R., 4 All. 154. [Dec. 7, 1881.] 

Where a Court improperly refused to amend a decree, which was at variance with the 
judgment, held that in so acting the Court had acted in the exercise of its jurisdiction ille- 
gally and with material irregularity within the meaning of s. 622 of the Civil Procedure 
Code, and its order was consoquontly^subjeot to revision under that section. On the ques- 
tion whether the High Court should refrain from exercising its powers under s. 622 by 
reason of the long time which had elapsed from the date of the decree, held that the peti- 
tioner was not fairly chargeable with laches, — Balmakund v. Sheo Jatan Lai, I. L. R., 6 
All. 125. [Mar. 15, 1882.] 

After a decree had been made parte, the defendant applied to have it set aside. 
The Subordinate Judge refused the application, but his order was reversed by the District 
Judge. Held that the order of the District Judge was final under s. 588, and that no 
second appeal would lie ; nor would the Court interfere under s. 622 of the Code. — Aubi<i 
Dash Chunder Mookerjee v. Martin, I. L. R., 8 Cal, 832i [April 13, 1882.] 
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S. 532 of the Code of Civil Procedure^ 1877, which provides that no appeal shall lie 
from a ^decree upon an award, except in so far as the decree is in excess of, or not in accord* 
fence with, the award, assumes that the award has been regularly and properly passed by 
ferbitrators duly appointed* Where two of five arbitrators nominated by the parties to a 
suit and appointed by the Court had not consented before, and, after appointment, declined 
to act, and the Court appointed two arbitrators in their place against the consent of one of 
the parties to the suit, held that, under the circumstances, the appointment of the neW 
arbitrators was not warranted by the provisions of s. 510 of the Code of Civil Procedure, 
fend the order of reference to such arbitrators, the award made by them, and the decree 

S assed upon the award, were illegal. Held also that the High Court could set aside the 
ecree under the powers given by s. 622 of the Code of Civil Procedure* — Pugardin t\ 
Moidih, I* L. P*, 6 Mad. 414* [April 13, 1882.] 

A FSBBON claiming to be a co-sharer in certain undivided immoveable property, a 
share of which had been sold in execution of a decree, objected to the confirmation of the 
sale in favour of the person recorded as the auction-purchaser, and prayed that it might be 
confirmed in his favour, with reference to the provisions of s. 310 of the Civil Procedure 
Code* The Court disallowed the objection, and confirmed the sale in favour of the auc* 
tion-purchaser. The objector thereupon applied to the High Court for revision of the 
order of the lower Court under s. 622 of the Civil Procedure Code. Held that, having 
been allowed to object to the confirmation of the sale, and treated as a party to the proceed* 
Ing held therein, it was competent for him to make such application, notwithstanding that 
he was not one of the persons mentioned in s. 31 1 of the Code ; that there being no appeal 
in the case, so far as he was concerned, the High Court was competent to entertain the 
application under s. 022 of the Code ; but that, as he was not one of the persons who was 
competent to avail himself of the provisions of s. 311, he had no locus standi to justify his 
application to the lower Court, and the application for revision must therefore be dismiss- 
ed. — Bisheshar Kuar t). Hari Singh, I. L. E.., 5 All. 42* [July 18, 1882,] 

An order under s. 251 of the Civil Procedure Code, setting aside an award, made on a 
reference to arbitration in the course of a suit, under chap. 37 of the Code, on the ground 
of the arbitrator's misconduct, is not subject to revision W the High Court in the exer- 
cise of the powers conferred on it by s* 622 of the Code. — Cfhattar Singh r* Lekhraj Singh, 
I. L* R., 6 All. 203* [Feb. 1* 1883.] 

A Division Bench (Pinhey and Nanabh6.i Harid4s, JJ.) of the High Court referred 
the following question for the determination of the Full Bench: “Whether the High 
Court should exercise its extraordinary jurisdiction under s. 622 of the Code of Civil Pro- 
cedure, or otherwise, on behalf of persons who feel themselves aggrieved by orders passed 
by Courts below in cases in which it appears the law has specifically proscribed another 
remedy by suit or otherwise ? ” Held that the question did not admit of a precise cate- 
gorical reply ; that the High Court could not impose on itself limitations without regard to 
circumstances ; but that the general principles governing the exercise, by the High Court, 
of its visitatorial or superintending powers to bo deduced from u general survey of the 
authorities on the subject might be reduced to the form of the following seven propositions, 
the fifth of which would ordinarily govern in the class of cases alluded to in the question : — 
(1.) The visitatorial or superintending power of the High Court is so necessary, and almost 
indispensable, that it is not to be wholly excluded even by a clause in a Statute withdrawing 
cases under the Statute from its control. When such a Statute has been made a mere 
pretext, or has been wholly misapplied, the case will be treated as one not really arising 
under the Statute, but on an evasion or perversion of the Statute, and, as such, subject to 
the general control of the Court. (2.) The Court, having called up the record or }>ro- 
oeedings of a subordinate Court, will itself investigate the fa(;ts on which a jurisdiction has 
been assumed or declined ; on which it depends whether the subordinate Court could or 
could not legally deal with the matter in question, either at all or on the principle to which 
it has referred the case ; or according to which its mode of inquiry or of action may or may 
not have been in contradiction rather than obedience to the rules or procedure, or the 
principles implied in them, to such a material extent as to defeat the purpose of the law« 
(3) If the Court finds that the external conditions of jurisdiction, of investigation, and of 
command, have been satisfied by the inferior Court, it will not substitute its own ap- 
preciation of evidence, or its own judgment thereon, for the determination of the inferior 
Court, in any matter committed by the Legislature to the discretion of such Court, (S 
Where an appeal is provided, the Court will not interfere by any peremptory order with 
the ordinafy course of adjudication, save in cases wherein a defeat of the law and a grav^ 
^fong are manifest, and are irremediable by the regular procedure. (5.) Where a decred 
w order of a subordinate Court is declared by the law to be, for its own purposes, final oi 
though in ita nature provisional, u$ subject to displacement by the decree lil 

G P. 50. 
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another more formal suit, the Court will have regard to the intention of the Legislature that 
promptness and certainty should, in such cases, be in some measure accepted instead of 
judicial perfection. It will rectify the proceedings of the inferior Court whore the extrinsic 
conditions of its legal activity have plainly been infringed ; but where the alleged or ap- 
parent error consists in a misappreciation of evidence, or misconstruction of the law, intrinsic 
to the inquiry and decision, it will respect the intended finality, and will intervene per- 
emptorily only when it is manifest that by the ordinary and prescribed method an Eidequate 
remedy, or the intended remedy, cannot be had. (6.) The Court will, in all cases, regard 
its exercise of the extraordinary jurisdiction as discretional, and subject to considerations 
of the importance of the particular case, or of the princi^de involved in it, of delay on the 
part of an applicant, and of his merits with respect to the case in which the interference 
of the Court is sought. Should other special causes appear for or against the Court’s in- 
tervention, due weight is to be given to them, regard being always had to the principles 
already enunciated. (7.) The Court will sedulously abstain ” from making any order 
or refusing to make it on grounds the appreciation of which is exclusively assigned by law 
to some other authority, provided the legal competence be exercised in good faith on matters 
that may reasonably be understood as within its lawful range. — Shiv4 Nath&ji v. Jom^ 
K^hinath, I. L. tt., 7 Bom. 341. [July 6, 1883.] 

An order under s. 335 of the Civil Procedure Code is subject to revision ^ the High 
Court under 8. 622 of that Code. Shiva Nathaji v. Joma Kashinath (I. L. K., 7 Bom. 
841) followed. — Sheoraj Singh v. Banwiiri J)as, I. L. R., 6 All. 172. [Jan. 22, 1884.] 

An order under s. 25 of the Civil Procedure Code, transferring a suit in which an 
appeal would lie from the decree made therein, is not subject to revision by the High Court 
under s. 622.— Parid Ahmad v. Dulari Bibi, I. L. R., 6 All. 233. [Feb. 19, 1884.] 

A Court that has decided a suit over wdiich it had jurisdiction cannot, only on the 
ground that it has arrived at wrong decision, be said to have exercised its jurisdiction 
illegally, or with material irregularity, within the meaning of s. 622 of Act X. of 1877, 
as amended by s. 92 of Act XII. of 1879. — Amir Hassan Khan v, Sheo Baksh Singh, I, 
L. B., 11 Cal. 6. [June 20, 1884.J 

An order rejecting a memorandum of appeal as barred by limitation is a “decree** 
within the meaning of s. 2 of the Civil Procedure Code ; it is therefore appealable, and 
not open to revision by the High Court under s. 622 of the Code. Gajraj Singh v. Bhag- 
want Singh and Dianatullah (Weekly Notes, 1883, p. 255) and Beg. v, Wajid Ali Shah 
(I. L. B., 6 All. 438) distinguished. — Gulab Eai v, Mangli Lai, I. L. B., 7 All. 42. [June 29, 
1884.] 

In 1862 a suit for mesne-profits w'as brought against certain persons as being the 
heirs of one Bomanath Lahiry, deceased, among whom were his widow and two infant 
sons. During the pendency of this suit the two infant sons died ; and the widow was 
made a defendant as representing the estate of her deceased sons. The suit was decreed 
in favour of the plaintiffs in 1875; and on the plaintiffs applying for execution the widow 
objected that 6-16th of the properties against which execution was sought, was the pro- 
perty of her adopted son whom she alleged to have adopted in 1874 ; the adopted son was 
not made a party to the suit ; this objection was overruled, but the same objection was 
taken by the adopted son through his natural father as his guardian and next friend, and 
the Court released the 5-16th share from attachment, and allowed the objection. Against 
this order some of the plaintiffs appealed, but pending the appeal another of the plaint- 
iffs applied to the High Court under s. 622 of the Code of Civil Procedure to have the 
order set aside. The Court, whilst refusing to interfere with the order, inasmuch as there 
appeared to be no material irregularity therein, pointed out to the lower Court that the 
decree of 1875 having been obtained on account of a debt of Bomanath Dairy’s, and 
being against the widow as representing her husband’s (Bomanath’s) estate, the estate 
would be answerable for the debt, whether the widow or the adopted son represented the 
estate, supposing the decree to have been properly obtained. The principle in Ishan 
Chunder Mitter v. Buksh Ali Soudagur (Marsh. 614) followed. — Sotish Chunder Lahiry 
«. Nil Comul Lahiry, I. L. B., 11 C^l. 45. [Sep. 10, 1884.] 

In any case where there is a disregard of the law amounting to an excess of jurisdic- 
tion, or a perversion of the purposes of the Legislature, the High Court will interfere 
under its extraordinary jurisdiction where no other remedy is available. — D4gdus& Tiiak- 
chand v. Bhukan Govind Shet, I. L. B., 9 Bom. 82. [Sep. 16, 1884.] 

The opponents had obtained a decree for the possession of certain land against the 
brother and father of the applicants in the Court of the M&mlatddr at Karad, in the 
Bdtfira District. The applicants were not partaea to the suit. The decree was executed, 
and the opponents were put into possession. Thereupon the applicants^ oa the 19lh May 
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1884, presented a petition in the Mimlatddr’s Court, under s. 4 of Bombay Act III. of 
1876, alleging that they had been in actual possession of the lands, and had been ousted 
from them in execution of the decree, and praying that they might be again put into 
possession. The Mamlatddr was of opinion that the matter was res judioata^ and dismissed 
the petition. He relied on a circular of the Executive Government as his authority. The 
applicants applied to the High Court under its extraordinarjr jurisdiction. Keld that it 
was not a case for the exercise of the extraordinary jurisdiction of the High Court. The 
Mdmlatd^r was, no doubt, guilty of a formal error. In the exercise of his judicial func- 
tions he was bound to be governed by the law as he understood it, or as it had been 
expounded by superior judicial authority, not us it was understood or expounded by un- 
judicial persons. This, however, was merely an irregularity on the part of the M^mlatdar 
not apparently involving an injustice to the applicants, who might bring a suit on their 
title if they had a title. — Nana Bay^ji v. Pandurang Vdsudev, I. !>. R., 9 Bom. 97^ 
[Sep. 16, 1884.J 

8, HAVING mortgaged land to K as security for a debt, sold it to Vy who undertook to- 
pay the debt. K, alleging that C had undertaken either to make V pay the debt or to 
execute a mortgage of his own land to secure its repayment; and that V had dispossessed 
him, sued 8, V, and C to recover the debt by sale of the land mortgaged, mesne-profits’ 
from V, and costs from 8, V, and C. The District Munsif decreed payment against 8 ; 
mesne-profits, and, in default of payment by 8, a sale of the land against V ; and costs 
against 8, V, and C. V and C appealed against this decree. The Subordinate J udge found 
that the debt had been paid, and held that, even if the debt had not been paid, K had no 
cause of action against Y or 8, but, if at all, against C, and dismissed the suit as against Y. 
The Subordinate Judge also held that he had no jurisdiction to interfere with the decree 
against 8, and saw no reason to interfere with the decree against C. 8 appealed against 
this decree. JELeld that, even if 8 was not entitled to appeal in order to have the decree 
against him set aside, the error of the Subordinate Judge could be corrected under s. 622 
of the Code of Civil Procedure by a direction to exorcise the discretionary power given by 
fi. 644 of the said Code. — Seshadri v. Krishnan, 1. L. R., 8 Mad. 192. [Nov. 17, 1884.3 

A DECREE passed by a Subordinate Judge upon a bond, in which certain imraoveablo 
property was mortgaged, was, in accordance with the rules made by the Local Govern- 
ment under s. 320 of the Civil Procedure Code, transferred to the Collector for execution, 
A sale in execution took place, and the Collector gave the purchaser a certificate of the 
Bale. Upon this certificate the purchaser applied to the Subordinate Judge to give him 
possession of a larger amount of property than that specified in the certificate, and, upon 
the refusal of the Court to do so, applied to the Collector to amend the certificate. The 
amendment having been made as desired, the purchaser again applied to the Subordinate 
Judge for possession of the amount claimed by him, and the Subordinate Judge again 
rejected the application, holding that only the lesser amount had been sold in execution 
of the decree. Keld that, with reference to the second paragraph of rule 19 of the 
rules framed by the Local Government under s. 320 of the Civil Procedure Code, regard- 
ing the transmission, execution, and retransmission of decrees, and published in the 
N.-AY. P. and Oudh Gazette of the 4th September 1880, the matter of delivery to the pur- 
chaser was within the jurisdiction of the Subordinate Judge, notwithstanding the term» 
of 8. 320, and notwithjstanding the ruling of the Pull Bench in Madho Prasad v. Hansa 
Kuur (I. L. R., 5 All. 314). Held also that, inasmuch as the Subordinate Judge had juris- 
diction to decide the question, and inasmuch as, even if his decision were wrong, the pur- 
chaser had a remedy by bringing a regular suit, the m;itter did not fall with s. 622 of the 
Civil Procedure Code, so as to call for the interference of the High Court in revision. 
Shivanathaji v, Joma Kashinath (I. L. R., 7 Bom 341) and Amir Hassan Khan v. Shea 
Baksh Singh (I. L. R., 11 Cal. 6) referred to. — Sundar Das v. Mansa Bam, I, L. R., 7 All. 
407. [Dec. 15, 1884.] 

Per Oldfield, J. — Wheu an original decree is amended under s. 206 of the Civil Pro*- 
oedure Code, it, as amended, is the decree in the suit ; and an appeal, therefore, lies from it 
under the provisions of s. 540, when the validity of the amendment can be questioned. 
The matter of amending a decree under s. 206 does not by itself constitute a “ case ** 
within the meaning of s. 622 of the Civil Procedure Code, but forms part of the pro- 
ceedings in the suit in which the decree is made. Held, therefore, per Oldfield, J., that, 
where an original decree, which was appealable, was amended by the Court of first in- 
itsnee, under s. 206 of the Civil Procedure Code, the High Court had no power to revise 
snob amendment under s. 622 of the Code. Per Mahmood, J. — An order passed under 
e. 206 amending a decree is a separate adjudication, and is not merely a part of the origi- 
nal decree, and cannot alter its date, and such an order is not appealable under s, 688 of 

Code. Such an order, therefore, can be revised by the High Court under s. 622, — 
Das V. Raj Kumar, I, L. R,, 7 All. 276. [Deo. 22, 1884.] 
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A District J udge, l?y an order passed under s. 206 of the Civil Procedure Code, 
altered a decree passed bj his predecessor in the terms, “ I dismiss the appeal,” to rea& 
“ 1 accept the appeal,” on the ground that his predecessor had obviously meant to say that 
he accepted the appeal, and that the decree as it stood failed to give effect to the judg- 
ment. Per Oldfield, J. — That the order passed by the Judge under s. 206 could not bfe 
made the subject of revision by the High Court under s. 622 of the Civil Procedure 
(J!ode, because there was an appeal from the amended decree, which became the decree in 
the suit, and superseded the original decree. Per Mahmood, J. — That an order passed 
under s, 206 of the Civil Procedure Code constituted an adjudication separate from that 
concluded by a decree under the Code passed after the parties had been heard and evi- 
dence taken, and that the order in the present case was therefore a separate adjudic^ 
tion, and was not appealable under s. 588. Also that, in saying that by “ dismissed,” his 
predecessor meant “ decree,” the Judge had altered the decree in a manner not warrant- 
ed by the terms of s. 206, that he had, therefore, exercised his jurisdiction “illegally and 
with material irregularity ” within the meaning of s. 622 of the Code, and that the Court 
was consequently competent to revise his order. Raghunath Has v. Raj Kumar (I. L. 
R., 7 All. 276) referred to. — Surta r. Ganga, I. L. R., 7 All. 411. [Jan. 14, 1886.] 

The plaintiff brought a suit in the Calcutta Court of Small Causes to recover d^- 
ages for trespass to certain immoveable propertj^ of which he proved he was in possession. 
The defendant contended that such a suit was one for the determination of a right to, or 
interest in, immoveable property, and was therefore not maintainable in the Small Cause 
Court. Seld the Court had jurisdiction to entertain such a suit.— Peary Mohun Ghosaul 
V. Harran Chunder Gangooly, I. L. R., 11 Cal. 261. [Mar. 2, 1885.] 

A WRONG decision on a question of res jvdienta is not a subject for the interference 
of the High Court under s, 622 of the Code of Civil Procedure (Act XIV. of 1882). — Hari 
Bhikaji v, N^iro Vishvandth, I. L. R., 9 Bom. 432. [Mar. 18, 1885.] 

Where an application for leave to sue as a pauper was rejected with reference to 
8. 407 (c) of the Civil Procedure Code on the ground that the claim was barred by limita- 
tion, and therefore the applicant had no right to sue, held by the Full Bench that the 
Court had acted within his powers, and that its juri.sdi^^tion not having been exercised, 
illegally or with material irregularity, the High Court had no power of interference in 
revision under s. 622 of the Civil Procedure Code. Amir Hassan Khan v. Sheo Baksh 
8|ngh (I. L. R., 11 Cal. 6) referred to. The terms of s. 407 (c) of the Code must not bo 
read as limiting the Court’s discretion to merely ascertaining whether the right to sue” 
arose within its jurisdiction, but have a more extended meaning, namely, that an appli- 
cant must make out that he ha.s a good subsisting cause of action, capable of enforce- 
ment in Court, and calling for an answer, and not barred by the law of limitation or any 
other law. Per Mahmood, J. — The word “ case ” as used in s. 022 of the Civil Proce- 
dure Code should be understood in its broadest and most ordinary sense, including all 
adjudications which might constitute the subject of appeal subject to the rules governing 
the exercise of the appellate and revisional jurisdictions respectively ; and it compre- 
hends adjudications under s. 407, which fall under the same general category of adjudi- 
cations as the rejection of an ordinary plaint under s. 53 or s. 54. Phul Singh v. Jagan 
>(ath (Weekly Notes, 1883, p. 39), Bhulneshri Hutt v. Bidiadhis (Weekly Notes, 1882, 
p, 69), and Sital Sahu v. Bachu Ram (Weekly Notes, 1882, p. 92), referred to. A\»o per 
Mahmood, J. — The provisions of s. 407 must be interpreted strictly, inasmuch as they 
operate in derogation of the right posses.sed by every litigant to seek the aid of the Courts 
of Justice ; and an exercise of jurisdiction under that section, when such exercise of juris- 
diction is of)en to the objection of illegality or material irregularity, would form a proper 
subjf^ct of revision by the High Court. Har Prasad v. Jafar Ali (I. L- R., 7 All. 845) 
and Ammal v. Nayudu (1. h. R., 4 Mad. 323) referred to. — Chattarpal Singh v. Raja 
Ram, 1. L. H., 7 All. 661. [April 8, 1885.] 

In a suit between A and 13, heard on the 29th January 1888, a certain conveyance 
was filed with the plaint, hut up to the hearing this eonveyanoo had been protected from 
discovery. I3’s counsel had, however^ had a copy thereof delivered to him at the time B’s 
written statement was being drawn, and a copy briefed to him at the hearing. At the 
hearing A’s counsel stated that the effect of the eonveyanoo was to vest the entirety of a 
certain property in A ; this view was accepted by B’s counsel, who did not read the con- 
veyance. The only issue in the <!aso was “ who was in possession of the property,” and 
tbe Court decided this issue on the 5th February in favour of the plaintiff. On the 26th 
February, B brought a suit ngainst A to sot aside this conveyance on the ground of fraud. 
And in certain proceedings in this case taken on the Slst March, B’s counsel discovered, 
tis he alleged for the first time, that under the conveyance, a moiety of a seven-twenty* 
fourth share remained in B, On that day instructions were ^iven to B’s counsel to draw ^ 
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up a petition of review of the judi^ment of. the 5th February. This petition, owing. to the 
Ifaster Vacation, was not, and could not have been, presented till the 9th April. Held 
that the vrorda “ sufficient reason in s. 623 of the Code should receive a liberal con- 
struction, and should be construed so as to do substantial justice to the parties ; that as in 
this case it appeared to the Court that the construction placed upon the conveyance by 
B’s counsel was the correct one, “ sufficient reason ” had been shown for making the ap- 
plication. In deciding whether B had shown “sufficient cause” within the meaning of 
6. 5 of the Limitation Act for not making the application within the time allowed by 
law, the Court, following the principles laid down by Bowen, L.J., In re Manchester 
Economic Building Society (L. R., 24 Ch. 488), in its discretion, held that “ sufficient 
cause ” had been shown by B. Anderson v>. Corporation of the Town of Calcutta (I. L. 
R., 10 Cal. 445) distinguished. — In the Matter of the Petition of Solomon ; Gopaul Chunder 
Lahiry v. Solomon, I. L. B., 11 Cal. 767. [July 16, 1885. J 

In computing the period of eighty-nine days from the date of decree, within which an 
application for review of judgment ma^' be pre.‘<entod on payment of half the fee leviable 
on the plaint or memorandum of appeal (under art. 5 of sob. I. of the Court Fees Act, 
1870), the time during which the Court is closed for vacation cannot be excluded . — In re 
Kota, I. L. R., 9 Mad. 134. [J uly 28, 1885.] 


Where a Court, professing to act under s. 311 of the Code of Civil Procedure, set 
aside a sale in execution of a decree without proof of substantial injury having been 
suffered by the applicant, held that such order was passed without jurisdiction within 
the meaning of s. 622 of the said Code. — Lakshraana v. Najimudin, I. L R., 9 Mad. 145. 
[Aug. 28, 1885.J 


The plaintiffs obtained a decree in the Court of a Second-class Subordinate Judge 
for a sum less than Rs. 5,000, which, with accumulations of interest, subsequently exceed- 
ed Rs. 5,000. The plaintiffs applied in execution to recover the total amount. The appli- 
cation was rejected by the Subordinate Judge, on the ground that the Court had no juris- 
diction under s. 24 of Act XIV. of 1869. On appeal, the District Judge made an order 
confirming the decision of the Subordinate Judge. The plaintiffs filed a second appeal in 
the High Court. Held that no second a])peal lay to the High Court from such an order ; 
but, as the Subordinate Judge was wrong in refusing to exercise his jurisdiction, the High 
Court would give relief under the extraordinary jurisdiction conferred by s. 622 of the 
Civil Procedure Code (Act XIV. of 1882). The subject-matter of the suit was within the 
jurisdiction of the Subordinate Judge, and his jurisdiction continued, whatever might be 
the result of the suit, in all such matters in the suit as were within his cognizance, amongst 
which were matters in execution in the suit. The mere circumstance that the amount 
actually due by process of- accumulation exceeded Rs. 5,000 could not oust him from the 
jurisdiction he hitherto had over the suit. — Shamrav Paudoji v, Niloji Ram^ji, I, L. B., 
10 Bom. 200. [Sep. 7, 1885.] 


The definition of “ decree ” in s. 2 of the Civil Procedure Code means that where 
the proceeding of the Court finally disposes of the suit, so long as it remains upon the re- 
cord, it is a “ decree.” Held by the Full Bench that an order passed under s. 381 of the 
Civil Procedure Code, dismissing a suit for failure by the plaintiff to furnish security for 
costs as ordered, was the decree in the suit, and appealable as such, and consequently was 
not open to revision by the High Court under s. 622 of the Code. — Williams (J. R.) v. 
Brown (T. A.), I. L R., 8 All. 108. [Jan. 23, 1886.] 


A SUIT was instituted in the Court of a Munsif to recover from the defendants a sum 
of Rs. 49, being the amount duo under a bond, and which the plaintiff alleged had been 
recovered on her account by one of the defendants from the obligor. The Munsif, 
being of opinion that the delerraination of the plaintiff’s right to the bond involved 
the question of her heirship to the estate of a certain deceased person, and that 
consequently the case before him raised a question affecting the title to property exceed- 
ing Rs. 1,000 in value, held that he had no jurisdiction to entertain the suit, and accord- 
ingly returned the plaint for presentation to the proper Court under s. 57 of the Civil 
Procedure Code. Held by the Full Bench that the Munsif had acted upon an erroneous 
view, as the only subject-matter of the suit was the Rs. 49 ; that he had consequently 
failed to exercise a jurisdiction vested in him, and the High Court was therefore compe- 
tent to revise his order under s. 622 of the Civil Procedure Code. The result of Amir 
Hassan v. Sheo Baksh Singh (I. L. R., 11 Cal. 6) and Magni Ram v. Jiwa Lai (I. L. R., 
7 All. 336) is that the questions to which s. 622 of the Civil Procedure Code applies are 
questions of jurisdiction only. The meaning of the decision of the Privy Council in the 
former case is that, if the Court has jurisdiction to hear and determine a suit, it has juris- 
diction to hear and determine all questions which arise in it, either of fact or law, and that 
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the High Court ha§ no jurisdiction under s. 622 to inquire inta the correctness of its view 
of the law, or the soundness of its findings as to facts ; but that, wlien no appeal is provid- 
ed, its decision on questions of both kinds is final. Per Straight and Tyrrell, JJ. — Clauses 

and {h) of s. 684, specifying the grounds on which a second appeal lies to the High 
Court, embody what s. 622 refers to in the word “ illegally ; " that is to say, to cases where- 
the Court below has, in the exercise of its jurisdiction, corue to a .decision which is contrary 
to some specified law or usage having the force of law, or failed to determine some material 
issue of law or usage. Clause (c) of s. 684 indicates the meaning of the words “ material 
irregularity ” in s. 622, i.e., some material irregularity in procedure, “ which may possibly 
have produced error or defect in the decision of the case upon tTie merits.” Moulvi 
Muhammad v. Syed Husain (I. L.U,, 3 All. 203) referred to. — Badaini Kuar v, Binu Rai^ 
L L. R., 8 AH. 111. [Jan. 27, 1886.] 

A CLAIM by R to certain property which had been attached by B in the course of 
execution-proceedings in the Court of the First Subordinate Judge of Dacca having been 
rejected, R instituted a suit in the Court of the Second Subordinate Judge to establish his 
title to the property. In that suit he applied to the Court in which his suit was brought 
for an injunction under s. 492 of the Civil Procedure Code to stay the sale of the property 
attached by B in the execution-proceedings; but that application was re.tected, and K 
thereupon applied for and obtained from the Court of the First Subordinate Judge an order 
staying the sale of the attached ])roperty until the hearing of the suit brought by him to 
establish his right to it. Meld, in an application under s. 022 of the Code, to set the latter 
order aside, that s. 402 of the Code of 1882 has, and was intended to have, a wider appli- 
cation than 8. 92 of Act VIII. of 1859 had, and provides a remedy where property is “ irt 
danger of being wrongfully sold if the circumstances justified it, an order could have- 
been obtained under that section from the Court of the Second Subordinate Judge to stay 
the sale. There being this altenitiou in the law, and such a remedy provided, and no ex- 
press provision in the Code for stay of execution a Court executing a decree on the- 
application of a third party, the order of the First Subordinate Judge was made without 
jurisdiction, and should be set aside. — In the Matter of the Petition of Brojendra Kumar 
Rai Chowdhuri ; Brojendra Kumar Rai Chowdhuri r. Bup Lall Dass, I. L. R., 12 CaL 
515. [Feb. 1, 1886.] 

Under s. 622 of the Code of Civil Procedure, interlocutory orders passed under 
s. 387 refusing applications for the issue of a commission to examine witnesses, or, under 
s. 130, directing the production of document s, cannot be revised. — In re Nizam of Hydera- 
bad, I. L. B., 9 Mad. 256. [Fob. 22, 1886 ] 

A SALE of the tenants^ interest in certain land having taken place under ss. 39 and 
4f) of the Rent Kecovery Act, the Deputy Collector refused to issue a sale-certificate to^ 
the purchaser on the ground that the sale had been irregularly conducted. Meld that 
under s. 35 of the Rent Recovery Act the purchaser was entitled to a sale-c^ertificate^ 
Meld further that the High Court had no power to review’ the proceedings of the Deputy 
Collector under s. 622 of the Code of Civil Procedure. — Velli Periya Mira v. Moidin Padsh^,. 
I. L. R., 9 Mad. 332. [Feb. 27, 1886.] 

A MERELY erroneous construction of the provisions of an Act is not a ground for 
relief under s. 622 of the Civil Procedure Code. M J instituted an interpleader suit 
against two rival claimants, N and A. in respect of a sum of Bs. 20,000. B suhseqnently 
claimed a portion of the money, and applied to he rmide a party to the suit ; but was op- 
posed by M J and N. The Sulx>rdiuato Judge refused the application on the grouneb 
that, though it was probably made under s. 32 of the Civil Procedure Code, K^s right or 
claim not having been admitted by the plaintiff, nor asserted to his knowleflgo, she was- 
not a necessary party under the special jjrovisions of cli. 33 of the Civil Procedirre Code,, 
and referred her to a regular suit. Meld that the order, though based upon an errone- 
ous constructioD (rf the provisions of s. 32 of the Code, did not come within the scope- 
of 8. 622, inasmuch as it could not he^said that the Subordinate Judge had failed to exer- 
cise a jurisdiction vested in him by law. — Rubbaba Khanum i>. Noor Jehan Begum, aliaer 
Darlim Shahiba, I. L. R., 13 Cal. [Mar. 12, 1886.] 

The Legal Practitioners’ Act does not debar a pleader from recovering a foe from his; 
client when no contract in writing is made. A Small Cause Court having dfsmissed a suit 
brought by a pleader to recover from his client a fee claimed for the conduct of a suit, onr 
the ground that such a suit would not lie, because it was based on an oral contract, and 
Buch contract could not be enforced by reason of tho provisions of the Legal Practi- 
tioners’ Act, the High Court, under s. 622 of the Code of Civil Procedure, reversed the* 
decree of tho Small Cause Court. — Ramd v. Kunji, I. L. R., 0 Mad. 375. [April 8, 1886.1 
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An order of reference to arbitration was made on 21st January. Six weeks’ time was 
allowed for the return of the award. No application was made for extension of time. 
TThe award having been returned on 8th May, the Court refused to give judgment in 
accordance with it under s. 522 of the Code of Civil Procedure on the ground that it WM 
not valid. The plaintiffs now petitioned the High Court under s. 622 of the Code of Civil 
Procedure. Held that the award was invalid, and the Court hud not failed to exercise 
jurisdiction within the meaning of s. 622 of the Code of Civil Procedure. — Simsou v, 
Venkatagop^lam, I. L. E., 9 Mad. 475. [April 12, 1886.] 

Where an order was passed under s. 315 of the Code of Civil Procedure directing 
refund to a purchaser in execution of a decree in a suit in which a second appeal lay to the 
High Court, held that, under s. 622 of the Code of Civil Procedure, the High Court 
•could set aside the order because, the judgment-debtor having been found to have a saleable 
interest, the Lower Court had no power to order a refund. — Kunhamed v, Chathu, I. L. B»., 

9 Mad. 437. [April 16, 1886.] 

R M, party to a suit, having authorised his agent to conduct the suit, the agent 
consented to the case being referred to arbitration by the Court. The arbitration was 
carried on to the knowledge and with the assent of B M. On an application by R M 
under s. 622 of the Code of Civil Procedure, to sot aside the award made by the arbitra- 
tors on the ground (1) that his pleader had not been authorised in writing, as required by 
fi. 506 of the Code, to apply for arbitration, and (2) that he himself had not consented to 
the reference. Held that, under the circumstances, B M was not entitled to relief.— 
Unniraman v. Chathan, I. L. B., 9 Mad. 451. [July 12, 1886.] 

The,words, ‘‘a material irregularity,” ins, 622 of the Code of Civil Procedure, include 
an irregularity of procedure materially affecting the merits of the case. An application 
of a section of the Code to a case to which it does not apply is a material irregularity 
within the meaning of the section. Magni Ram ??. Jiwa Lai (I. L. B., 7 All. 336) observ^ 
on. — Sew Bux Bogla u. Shib Chunder Sen, I. L. B., 13 Cal. 225. [July 30, 1886.] 

The words of s. 295 of the Code of Civil Procedure, ‘‘ assets realized by sale or other- 
wise in execution of a decree,” provide only for a case where, by the process of the Court 
in execution of a decree, property has become available for distribution amongst judg- 
ment-creditors. The words “ by sale or otherwise ” should be construed as meaning by 
sale or by other process of execution provided for by the Civil Procedure Code. — Sew 
Bux Bogla V. Shib Chunder Sen, I. L. B., 13 Cal. 225. [July 30, 1886.] 

A, AND subsequently B, obtained decrees against X, in execution of which the same 
land was attached, and B obtained an order for rateable distribution. Neither decree was 
satisfied. A then applied for attachment of other property, and the sale was fixed for 28th 
September. On 2Hth September B filed a petition for further attachment under ss. 250, 
274, and also a petition for rateable distribution under s. 295 of the Code of Civil Proce- 
dure. The District Judge rejected the application for execution as being too late, and 
then the application under s. 295, because no application for execution was pending. 
Heldj on appeal, that the petition for execution was wrongly rejected, but that the High 
Court could not, under s. 622 of the Code of Civil Procedure, revise the order rejecting 
the application under s. 295 for rateable distribution. — Veukataraman v. Mahalingayyan 
I. L. B., 9 Mad. 508. [Aug. 4, 1886.] 

Applications to the Court under s. 206 of the Code of Civil Procedure are not 
governed by the Limitation Act. A Small Cause Court rejected an application made 
Ainder s. 206 of the Code of Civil Procedure to bring a decree into conformity with the 
judgment, on the ground that a former application had been dismissed for default, and 
the petitioner was bound to apply within one month from the date of dismissal, and was 
now too late. On an application to the High Court under s. 622 of the Code to set aside 
this order, held that the High Court could not interfere.— Jivraji v, Pragji, I, L. E., 

10 Mad. 51. [Sep. 24, 1886.] 

Where a District Court, purporting to act under s. 4 of Act XIX, of 1841, directed 
an inventory of the estate of a deceased person to be taken without conforming to the 
requirements of s. 3 of that Act, the High Court set aside the order under s, 622 of the 
Code of Civil Procedure as made without jurisdiction.— Abdul Bahiman v. Kutti Ahmed 
I. L. R., 10 Mad. 68. [Oct. 1, 1886.] 

Held by Edge, C.J., and Oldfield and Brodhurst, JJ., that under s. 15 of 24 and 25 
Vic., c. 194, it is competent to the High Court, in the exercise of its power of superin- 
tendence, to direct a Subordinate Court to do its duty or to abstain from taking action in 
matters of which it has no cognizance ; but the High Court is not competent, in the ex- 
ercise of this authority, to interfere with and set right the orders of a Suhordinate Court 
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on the ground that the order of the Subordinate Court has proceeded on an error of law 
or an error of fact. The High Court’s power to direct a Subordinate Judge to do hi® 
duty is not limited to cases in which such Judge declines to hear or determine a suit or 
application within his jurisdiction. Held by Straight and Tyrrell, JJ., that the word 
“ superintendence ” used in s. 15 of the Charter Act contemplated and now includes power® 
of a judicial or judicial character, apart from those conferred on the Court by 8.623 
of the Civil Procedure Code ; but that the last mentioned provision may properly be 
accepted as indicating the extent to which the Court should ordinarily interfere with the 
findings of such subordinate tribunals as are invested with exclusive jurisdiction to try 
and determine all questions of law and fact arising in suits within their exclusive cogni- 
zance, and in which their decisions are declared by law to be final. Tej Ram v. Harsukh 
(I. L. R., 1 All. 101, at I. L. R., 1 All. 104.105), Girdhari Singh Hurdeo Narain Singh 
(L. R., 3 Ind. App. 230), and In the Matter of the Petition of Mathra Parshad (1. L. R., 
1 All. 296), referred to. The judgment of Petheram, C.J., in Badami Kuar v. Dina Rai 
(I. L. R., 8 All. Ill) explained. — Muhammad Suleman Khan v. Paiima, I. L R., 9 All. 104^ 
[Nov. 17, 1886.] 

An order passed under s. 18 of Act XX. of 1863, refusing leave to sue, is not appeal- 
able, nor, if the Judge has exercised his discretion, liable to revision under s. 622 of the 
Code of Civil Procedure . — In re Venkateswara, 1. L. R., 10 Mad. 98. [Nov. 25, 1886. J 

The deposit under s. 174 of the Tenancy Act must be of such a nature as to be at 
once payable to the parties, and a Court has no power to set aside a sale under that section 
unless the judgment-debtor has complied strictly with its provisions. — Rahim Bux v. Nundo 
Lai Gossami, I. L. R., 14 Cal. 321. [Peb. 2, i887.J 

A Judge h.is no jurisdiction to pass, in a contested suit, a decree adverse to the 
defendant where there is no evidence or admission before him to support the decree, and 
where the burden of proof is not or has not continued to be upon the defendant. If he 
passes such a decree, it is liable to be set aside in revision under s. 622 of the Civil Pro- 
cedure Code. Maulyi Muhammad v. Syed Husain (I. L. R., 3 All. 203) and Sarnam 
Tewari v. Sakiua Bibi (I. L. R., 3 All. 417) referred to. S hired a horse from W, and 
while it was in his custody it died from rupture t>f the diaphragm, which was proved to 
have been caused by over-exertion on a full stomach. In a suit by W against S to recover 
the value of the horse, the defendant gave evidence to the effect that the horse became 
restive and plunged about, that he might then have touched it with his riding cane, that 
it shortly afterwards again became excited, bolted for two miles, and at last fell down and 
died. This evidence was not contradicted on any point, nor was any other evidence offered 
as to how the horse came to run away. There was evidence that the horse was a quiet one, 
that for some time previously it had done hardly any work, that it was fed immediately 
before it was let out for hire, and that rupture of the diaphragm was a likely result of th® 
horse running away while its stomach was distended with food. The Court of first in- 
stance held that the defendant was bound to prove that he had taken such care of tho 
horse as a mau of ordinary prudeuce would under similar circurastauces have taken of hi® 
own property, that he must have used his whip freely, or done something else which 
caused the horse to bolt, and that in so doing he had acted without reasonable care, and 
had thus caused the animal’s death. The Court accordingly decreed the claim. Held 
by Ldge, C.J., that if the burden of proof was originally upon the defendant, it wa® 
shifted by the explanation which he gave, and which was neither contradicted nor primd 
facie improbable ; and that the decree of tho lower Court, being unsupported by any 
proof, and based on speculation and assumption, was one which that Court had bo juris- 
diction to pass, and should consequently be set aside in revision under s. 622 of the Civil 
Procedure Code. Per Brodhurst, J., that as the decree was not only unsupported by 
proof, but opposed to the evidence on the record, the lower Court had acted in th» 
exercise of its jurisdiction illegally,” within the meaning of s. 622. Collins e. Bennett 
(46 New York Reports), Byrue v. Boadle (2 H. and C. 722 ; 33 L. J. Each 13), Gee e. 
Metropolitan Railway Com})any (L. R., 82 B. 161 ; 42 L. J., 2 B. 105), Scott v. London 
Dock Company (3 H. and C. 596^ 34 L. J. Each 220), Manzoni v. Douglas (6 Q. B. D* 
145), Cotton V, Wood (8 C. B., N. S., 669; 29 L. J. C.\ P. 333), Davey ». ^ndon and 
South-Western Railway Company (12 Q. B. D. 70), and Haminack v. White (11 0 . 
B. N. 8. 588 ; 31 L. J. C. P. 129), referred to. — Shields v. Willkinson, I. L. R., 9 All» 
898. [Feb. 10, 1887.] 

The question of the burden of proof in cases of accidental injury to goods bailed 
depends upon the particular circumstances of each case. In some cases, from the nature 
of the accident, it lies upon the bailee to account for its occurrence, and thus to show that 
it has not been caused by his negligence. In such cases it is for him to give a primd facie 
explanation in order to shift burden of proof to the person who seeks to mike hide 
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liable. If he gives an explanation which is unoontradicted by reasonable evidence of 
negligence, and is not primd ^acie improbable, the Court is bound in law to find in his 
favour, and the mere happening of the accident is not sufficient proof of negligence. 8 
hired a horse from W, and while it was in his custody it died from rupture of the 
diaphragm, which was proved to have been caused by over-exertion on a full stomach. In 
a suit % W against 8 to recover the value of the horse, the defendant gave evidence to 
the.effeot that the horse became restive and plunged about, that he might then have 
touched it with his riding-cane, that it shortly afterwards again became excited, bolted for 
two miles, and at last fell down and died. This evidence was not contradicted on any point, 
nor was any other evidence offered as to how the horse came to run away. There was evi- 
dence that the horse was a quiet one, that for some time previously it had done hardly 
any work, that it was fed immediately before it was let out for hire, and that rupture of the 
diaphragm was a likely result of the horse running away while its stomach was distended 
with food. The Court of first instance held that the defendant was bound to prove that 
he had taken such care of the horse as a man of ordinary prudence would under similar 
circumstances have taken of his own property, that he must have used his whip freely, or 
done something else which caused the horse to bolt, and that in so doing he had acted 
without reasonable care, and had thus caused the animal’s death. The Court accordingly 
decreed the claim. Held by Edge, C.J., that if the burden of proof was originally upon 
the defendant, it was shifted by the explanation which he gave, and which was neither 
contradicted nor primd facie improbable ; and that the decree of the lower Court, being 
unsupported by any proof, and based on speculation and assumption, was one which that 
Court had no jurisdiction to pass, and should consequently be set aside in revision under 
8. 622 of the Civil Procedure Code. Per Brodhurst, J., that as the decree was not only 
unsupported by proof, but opposed to the evidence on the record, the lower Court had 
“ acted in the exercise of its jurisdiction illegally,” within the meaning of s. 622.— Shields 
V. Wilkinson, I. L. E., 9 All. 398. [Feb. 10, 1887.] 


PART VIII. 

CHAPTER XLVII. 

Of Review op Judgment. 

Application for review of 623. Any person considering himself ag- Extending to 
judgment. grieved — Provincial Sv 

(а) by a decree or order from which an appeal is hereby allowed, but 
from which no appeal has been preferred ; 

(б) by a decree or order from which no appeal is hereby allowed ; or 
(c) by a judgment on a reference from a Court of Small Causes, 

and who, from the discovery of new and important matter or evidence 
which, after the exercise of due diligence, was not within his knowledge, or 
could not be produced by him at the time when the decree was passed or 
order made, or on account of some mistake or error apparent on the face of 
the record, or for any other sufficient reason, desires to obtain a review of 
the decree passed or order made against him, 

may apply for a review of judgment to the Court which passed the de- 
cree or made the order, or to the Court (if any) to which the business of the 
former Court has been transferred. 

A party who is not appealing from a decree may apply for a review of 
judgment notwithstanding the pendency of an appeal by some other party, 
except when the ground of such appeal is common to the applicant and the 
appellant, or when, being a respondent, he can present to the Appellate Court 
the case on which he applies for the review. 

Where a Judge allowed a review of his predecessor’s judgment on the sole ground 
that it appeared to him that the judgment of his predecessor had done injustice, held by 
the.^gh Court (Morgan, C.J., and Innes, J.) that though the generality of the terms 

O. P. 67 



REVIEW OF JUDGMENT, 


^bO 


[Seo. 623. 


xised in the sections of the Procedure Code, Act VIII. of 1869, relating to review of judg- 
ment, viz., “ other good and sufficient reason” (see 376) and " otherwise requisite for the 
ends of justice ” (see 378), confers a wide jurisdiction, this jurisdiction could not be held 
to authorize a J udge to revise and reverse his predecessor’s decree on the ground above- 
mentioned. If the review is asked for in reference to the conclusions of fact drawn from 
the evidence, it should not be granted simply upon the same evidence. Reasut Hossein v, 
Hadjeo Abdoolah (I. L. R., 2 Cal. 131, P. C.) discussed. — Rdman v. Karunatha Tharakan, 
1. L. R., 2 Mad. 10. [Oct. 11, 1876.] 

The order passed under the above section can be reviewed under Act X. of 1877, 
s. 623. — Smith Eliza v. Secretary of State, I. L. R., 3 Cal. 840. [Mar. 4, 1878.] 

The absence of a formal finding on an issue tried and decided by a High Court of 
■first instance is not an error calling for review of judgment in the High Court. A party 
•who not only had an opportunity of raising a question, but who did raise it in appeal, and 
on argument abandoned it, cannot, under ordinary circumstances, be allowed to agitate 
the question on review. — Sabapathi v. Subr^ya and Ramanklha, I. L. R,, 2 Mad. 58. 
£Oct. 16, 1878.] 

Appijcations for the extension of the period for the submission of an award, and 
orders thereon, should be made in writing and recorded. When a party has been preju- 
diced by having the time allowed for laking objections to an award curtailed by the Court, 
no appeal lies, but a review' should be granted by the Court of first instance. — Monji 
Premji Set v, Maliyakel Koyassan Koya Haji, I. L. R., 3 Mad. 59. [Jan. 27, 1880.] 

The notice-clause in s. 21, Act XI. of 1865, is applicable only to those cases where a 
^new trial cannot be applied for within seven days after the judgment, in consequence of 
there being no sitting of the Court. Where the application is made within seven days, 
the notice is unne<*essary. If the grounds upon which the new trial is moved are proper 
grounds for granting a review, the applicant is entitled to proceed under a. 623 of the Code 
of Civil Procedure without resorting to Act XI. of 1865. — Ratau Krishen Poddar t>, 
Raghoo Nath Shaha, I. L. R., 8 Cal. 287. [Dec. 8, -4881.] 

The term “ made ” in s. 624 of the Civil Procedure Code does not mean " presented,” 
hut means and includes the hearing and determination of the application for review of 
judgment. Held, therefore, w here an application for a review' of judgment on the ground, 
not of the discovery of new and important matter or evidence as mentioned in s. 623 of 
the Civil Procedure Code, or of a clerical error apparent on the face of the decree, but on 
other grounds, was presented to the District Judge who delivered the judgment, and 
fiuoh Judge was transferred before he could entertain such application, that his successor 
was not competent to entertain it. — Pancham v, Jhinguri and another, I. L. 4 All. 278, 
[Feb. 4, 1882.] 

A Divisional Bench of the High Court sitting as a Court of second appeal, being 
of opinion that the Court of first ajipeal had omitted to doferraine a certain issue of fact, 
determined such issue itself, and decided the apj>c:il in accordance with its determination 
of such issue. An application for review of judgment was mad© on two grounds, viz., 
{i.) that the Bench was wrong in thinking that such issue bad not been determined by 
the Court of first appeal, and (ii.) that the Bench sitting as a Court of second appeal was 
not empowered to determine an issue of fact which the Court of first appeal had omitted 
to determine, but should have referred such issue to that Court for determination under 
8. 566 of the Civil Procedure Code. Held that, looking to the provisions of that Code 
relating to review of judgment, such application ought not be allowed on the grounds 
mentioned, which virtually disclosed reasons for appeal from the judgment. — Sheo Ratan 
Rai fj. Lappu Kuar, I. L. R., 5 All. 14. [July 19, 1882.] 

Ha VINO regard to the decision.s in Ndn^bhai v. NdthabhAi (9 Bom. H. C. R. 89) 
and Ndrayan v. Davudbh^i (9 Bom. II. C. R. 238), and the uniform practice in accord- 
ance with them which had since obtained, and the practical similarity on this point of 
Act X. of 1877, 8. 623, and Act VIII. of 1859, s. 376 (on which the cases above-men- 
tioned were decided), the High Court allowed the appellant to withdraw his second ap- 
peal, after it had been argued, though not decided, in order that he might apply to the 
lower Court for a review of its judgment on the ground of the discovery of new evidence. 
The appellant to pay the respondent’s costs of appeal. — Pandu v. Devji, I, L. R., 7 Bom. 
287. [Mar. 8, 1883.] 

It is competent to a party against whom an ex-parte decree has been made to apply 
for review of judgment. — Bibi Mutto v, Ilahi Bogam, I. L. E., 6 All. 65. [Aug. 17, 1888 J 
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Although the discovery of a new rulinpr may not entitle a party to a review of judg- 
ment, yet when a Court is satisfied that this judgment has proceeded upon an erroneous 
view of the law, the provisions of s. 023 of the Code of Civil Procedure allow a review of 
judgment. Where a decree-holder applied to the Court to transmit the decree to another 
Court for execution, and on a subsequent date paid into Court postage-stamps for the 
transmission of the records. Held that if when the postage-stamps were paid into Court 
an application was made to take some step in aid of execution, such application would be 
sufficient to give a new period of limitation. — Vellaya v. Jagauatha, I. L. R., 7 Mad. 307. 
[Bee. 14, 1883.] 

A LOWER Court admitted a review of judgment on the ground that the decision of a 
Divisional Bench of the High Court, which it had followed in that judgment, had subse- 
quently been overruled by the Full Bench. Held that the lower Court was not author- 
ized to admit a review of judgment on such ground. — Amrit Lai t>. Madho Das, I. L. R., 
6 All. 292. [April 17, 1884.] 

Foe the purpose of setting aside a decree passed in pursuance of a compromise come 
to out of Court, there are two available modes of procedure : (1) by suit ; (2) by a review 
of the judgment sought to be sot aside ; the latter being the more regular mode of proce- 
dure. Lalji Sahu v. Collector of Tirhoot (6 B. L. R. (>49), Mewah Lai Thakur c. Bhu- 
jun Jha (13 B. L. R. Ap. 11), Gilbert v. Endean (L. R. 9 Ch. D. 259) followed. — Au- 
shootosh Chandra v. Taraprasauna Roy, I. L. R., 10 Cal. 612. [April 24, 1884.] 

8. 6^4 of the Code of Civil Procedure must be read as a proviso to s. G23. Held, 
therefore, that, when a Court had been abolished, and its business transferred to a 
Court presided over by another Judge, such Judge should not entertain an application for 
review of judgment except in the case provided for by s. 624. — Sarangapani v. Narayana- 
84mi, I. L. R., 8 Mad. 567. [April 17, 1885.] 

The High Court has no power to review a judgment passed by it on a reference from 
a Subordinate Judge with Small Cause Court powers. Cl. c of s. 623 of the Code 
of Civil Procedure (Act XIV. of 1882) allows of a review of judgment on a reference 
only from a Court of Small Causes. The judgment of the High Court in such a case is 
not a decree or order within the meaning of cl. h of the section, but is simply a 
statement of the grounds, in conformity with which the lower Court is to dispose of tho 
case, as provided by s. 619. — Ramchandra Babaji v. Sitdram Vinayak, I. L. R., 10 Bom. 68. 
[July 23, 1885.] 

On 4th June 1879, one_ Ambaram obtained a Small Cause Court decree against Bdi 
Dhiraj, the widow of the opponent’s separated brother, and on the 17th November 1881 
assigned it to the applicant. Immediately after the assignment the applicant a])pliod to 
the Court for execution, which was ordered under s. 232 of the Civil Procedure Code (Act 
XIV. of 1882) — neither Ambaram nor Bai Dhiraj having ap|>oared to object to it, though 
notice of tho applicant’s appli(;ation was given to them. Tlie applicant, accordingly, on 
6th February 1882, recovered Rs. 10 from Bai Dhiraj in execution. Shortly afterwards, 
Bdi Dhiraj died, and tho applicant applied for furtlier execution of the decree against the 
opponent as her legal representative. The opponent admitted that he was her heir, but 
objected to the execution, on two grounds, rnz. : (1) that the decree had already been 
satisfied, and (2) that the transfer of the de(;rco was fraudulent and collusive. The lower 
Court rejected tho application for execution, holding, as to the alleged satisfaction, that it 
could not be recognized, as it was made out of Court ; but, as to the second objection, 
that though the sale was duly effected, there was fraud and collusion in the assignment of 
the decree. The applicant thereupon applied to the High Court. Held that the appli- 
cant was entitled to execution. As to the first objection, the decision of the lower Court 
was right. As to the second objection, there was no evidence of fraud or collusion ; and 
tho Court having found that the sale was duly offooted, the applicant had the same right 
to execute the decree as the transferor Ambarto had. If the judgment-debtor had been 
alive, she could not have resisted the execution, and, as her legal representative, the op- 
ponent did not stand in any better position. The Court was bound to execute its own 
decree, it being unreversed and in full force. — Mulohand Ranchoddas v. Chhagan Naran, 
I. L. R., 10 Bom. 74. [Aug. 6, 1885.] 

Per Curiam. — Held on the facts that there was no sufficient cause for not mak- 
ing an application for review within the time limited by s. 5 of the Limitation Act, 1877. 
— Gopal Chundra Lahiri v. Solomon, I. L. R., 13 Cal. 62. [Feb. 26, 1886.] 

8. 647 of the Civil Procedure Code provides for the procedure to be followed in miscel- 
laneous matters other than suits and appeals, and its provisions, read with ss. 545 and 546, 
give no power to the Court or a Judge, after the passing of a final unappealable decree, 
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and before the grantinjSf of an application for review of judgment, to order a stay of execu- 
tion of the decree. No such power exists under the Code. S. 623 gives a more exten- 
sive right of review than existed in England, where a review could only be obtained by 
showing that there was apparent on the record error in law, or that new and relevant 
tnatter had been discovered after the judgment which could not possibly have been used 
when the judgment was given, or that judgment was obtained by fraud. The words " or 
for any other sufficient reason ” mean that the reason must be one sufficient to the Court 
or Judge to whom the application for review is made, and they cannot be held to be limited 
to the discovery of new and importance matter or evidence, or the occurring of a mistake 
or error apparent on the record. Whether or not there is in such cases “ any other suffi- 
cient reason ” may depend on a question of law or a question of fact, or a mixed question of law 
and fact, Reasat Hosein o. Hadjee Abdoolah (I. L. R., 8 Ind. Ap. 221) referred to. la 
cases whore a stay of execution or an injunction is granted on an ex-parte application, 
liberty to apply to the Judge to vary or set aside his order must be implied, if not ex- 
pressed. IVitz V. Hobson (L. R., 14 Ch. Div. 542) referred to. On the 29th July 1886, 
an application was made by a party against whom the High Court, on second appeal, had 
passed a decree, dated the 18th March 1886, for review of judgment. On the 28th August, 
the applicant made a further application that execution of the decree might be stayed pend- 
ing the determination of the application for review, and an order was passed ex parte 
granting this application. Subsequently^ the opposite party applied under s. 623 of the 
Civil Procedure Code for a review of the ex-parte order on the grounds (i) that the Court 
had no jurisdiction to make it, and (ii) that the application of the 29th July^ was beyond 
time, and therefore there could be no review of judgment, and no order for stay of execu- 
tion pending such review. Held that the Court had power, under s. 623 of the Code, to 
review the ex parte order of the 28th August, and that such order had been made without 
jurisdiction, and ought to be reviewed. Held that the decree of the 18th March being final 
and unappealable, and no application for review of judgment having been granted within 
the meaning of 8. 630 of the Court, the application for stay of execution did not fall within 
8. 545 or 546, nor did s. 647 apply to it, nor any other provision of the Code. Held that, 
having regard to the circumstances that the order oLthe 28th August was made without 
jurisdiction, and upon an application, of which the opposite party had no notice, and 

interfered perhaps indefinitely with his right to obtain the money in Court under the final 
and unappealable decree in his favour, as to which no application for review had been 
granted, and that the application for review of judgment was made after the statutory 
period of ninety days had expired, and contained no explanation of the delay, sufficient 
reason for reviewing the order of the 28th August had been shown. — Amir Hasan r. Ahmed 
Ali, I. L. R,, 9 All. 36. [Sep. 13, 1886.] 

An appeal which was referred to the Full Bench for disposal w'as beard and deter- 
mined by the Full Bench, and judgment given in favour of the appellant in the absence 
of the respondent. Subsequently the respondent applied for a review of judgment, and 
proved that his absence at the hearing before the Full Bench was due to a mistake which 
bad been made in not serving him with notice of the reference. Held by the Full Bench 
that, under the circumstances, the applicant’s absence at the hearing came within the 
words “any other sufficient reason ” in s. 623 of the Civil Procedure Code, and the review 
should be granted and the appeal re-heard. Upon the hearing of an application for re- 
view of judgment, upon which an order has been passed directing the opposite party to 
show cause why the application should not be granted, counsel for the opposite party 
fihould begin. — Ghansham Singh v. Lai Singh, I. L. R., 9 All. 61. [Nov. 15, 1886.] 

Per Gabth, C. J. — Although it is difficult and perhaps undesirable to attempt to de- 
fine precisely the meaning of the words “ any other sufficient reason ” in s. 628 of the 
Civil Procedure Code, yet from the earlier part of the clause it is clear that a point which 
might have been, but which was not, discovered at the trial by the exercise of due dilu 
pence, was not intended by the section to afford any suflicieut reason for review. Per Wil- 
son, J. — Semble — If at a trial all parties, counsel on both sides, and the Judge, are under 
a misapprehension as to the contents a document, or, even if the J udge alone is misled on 
such a point, and in consequence a wrong decree is made, the mistake ought to be correct- 
ed on review. — Gopal Chundra Lahiri «. Solomon, I. L. R., 18 Cal. 62. [Feb. 26, 1887.] 

624. Except upon the ground of the discovery of such new and import- 
To whom applications for ant matter or evidence as aforesaid, or of some 
review may be made. clerical error apparent on the face of the decree, 

no application for a review of judgment, other than that of a High Court, 
shall be made to any Judge other than the Judge who delivered it. 

A Judge of a Mufassal Small Cause Court has jurisdiction to direct a new trial of a 
ctuio tried by his predecessor, s. 21 of Act XI. of 1865 not having been repealed by the 
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Civil Procedure Code (Act X. of 1877). Per Garth, C.J.— The Judge, however, in deal- 
ing with applications for new trial under s. 21, should have regard to the rule laid down in 
s. 624 of the Code of Civil Procedure.— Shumsher Ally v. Kurkut Shah, I. L. B., 6 Cal. 
286. [July 19, 1880.] 

The term “ made ” in s. 624 of the Civil Procedure Code does not mean presented,^* 
but means and includes the hearing and determination of the application for review of 
judgment. Held, therefore, where an application for a review of judgment on the ground, 
not of the discovery of new and important matter or evidence as mentioned in s. 623 of 
the Civil Procedure Code, or of a clerical error apparent on the face of the decree, but on 
other grounds, was presented to the District Judge who delivered the judgment, and such 
Judge was transferred before he could entertain such application, that his successor was 
not competent to entertain it. — Pancham v. Jhinguri and another, I. L. B., 4 All. 278. 
[Peb. 4, 1882.] 

An application for review of judgment, upon a ground other than those mentioned 
in 8. 624 of the Civil Procedure Code, if presented to “the Judge who delivered it, and 
who thereupon directs notice to be given to the opposite party, may be heard and disposed 
of by his successor. Pancham v Jhinguri (I. L. R., 4 All. 278, mpra), dissented from. — 
Karoo Singh v, Deo Narain Singh, I. L. R., 10 Cal. 80. [Aug. 16, 1883.] 

No second appeal lies against an order passed under s. 629 of the Civil Procedure 
Code. An application was made by a plaintiff for review of a judgment dismissing his 
suit as against all the defendants, which application was granted. Against that order the 
defendant appealed, and the lower Appellate Court confirmed the lower Court’s order 
granting the review as against one of the defendants, but set it aside as against the other 
defendants. Eeld that no second appeal lay against such order. — Than Singh v. Chun- 
dun Singh, I. L. R., 11 Cal. 269. [Peb. 11, 1885.] 

S. 624 of the Code of Civil Procedure must be read as a proviso to s. 633. 
therefore, that, when a Court had been abolished, and its business transferred to a 
Court presided over by another Judge, such Judge should not entertain an application 
for review of judgment except in the case provided for by s. 624.— Sarangapani a, 
Nar^yanasdmi, I. L. R., 8 Mad. 667. [April 17, 1886.] 

When an application for review is presented to the Judge who made the decree, and 
he thereupon issues notice to the other side, the application is “made ” to him within the 
meaning of s. 624 of the Civil Procedure Code, and may be heard and disposed of by hia 
Buccessor in office. Karoo Sing v, Deo Narain Sing (1. L. R., 10 Cal. 80) followed.— 
Pazel Biswas v. Jamadar Sheik, I. L. R., 13 Cal. 231. [June 24, 1886.] 


626. The rules hereinbefore contained as to the form of making 
Form of applications for re. appeals shall apply, mutatis mutandis^ to appli- 
cations for review. 


An order made under Act X. of 1877, s. 409, refusing leave to sue as a pauper, is sub- 
ject to review under s. 623. The provisions of a. 413 do not affect the right of a person 
against whom such order has been made to obtain a review. A petitioner applying for 
such review must file a copy of the order of which he seeks a review, together with a 
memorandum of objections (ss. 641 and 625). — Adarji Edulji v. M^nikji Edulji, I. L. R., 
4 Bom. 414. [July 12, 1880.] 


Application when rejected. 


626. If it appears to the Court that there is Extending to 

not sufficient ground for a review, it shall reject P^’^vincial S. 

.1 T x* C. Courts, 

the application. 


If the Court be of opinion that the application for the review should 

^ , be granted, it shall grant the same, and the Judge 

Apphcafon when granted, 

opinion : 


Proviso. Provided that — 

(a) no such application shall be granted without previous notice to the 
opposite party to enable him to appear and be heard in support of the decree 
a review of which is applied for ; and 
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(5) no such application shall be granted on the ground of discovery of 
new matter or evidence which the applicant alleges was not within his know- 
ledge, or could not be adduced by him, when the decree or order was passed,, 
without strict proof of such allegation. 


The Judge of a Mufaseal Small Cause Court may grant an application for a review of 
judgment under Act X. of 1877. — Isan Chunder Banerjee v. Luchun Gope, I. L. E., 5- 
Cal. 699. [Jan. 29, 1880.] 

An application under s. 311 of Act X. of 1877 to set aside a sale in execution of a 
decree having been made by the judgment-debtor, the Court executing the decree (Subor- 
dinate Judge) disallowed the objections, and passed an order confirming such sale. The 
judgment-debtor subsequently applied to the Subordinate Judge for a review of judgment. 
The Subordinate Judge, without recording his reasons for granting such application, irre- 
gularly proceeded at once to pass an order setting aside such sale, without cancelling the 
previous order confirming it. The auction-purchaser appealed to the District Judge. 
That officer, treating the appeal as one from an order granting an application for review 
of judgment, entertained it, and set aside the Subordinate Judge’s second order. Held 
that the District Judge was not justified in entertaining such appeal, such order not being" 
one granting an application for review, but one setting aside a sale, and as su(di not appeal- 
able. Before a review of j udgment is granted, an order granting the application for re- 
view, and the reasons for granting the same, should be recorded. — Bhairon Din Singh v. 
Earn Sahai, I. L. E., 3 All. 316. [Nov. 9, 1880.] 

No second appeal lies against an order passed under s. 629 of the Civil Procedure 
Code. An application was made by a plaintiff for review of a judgment dismissing hia 
suit as against all the defendants, which application was granted. Against that order the- 
defendant appealed, and the lower Appellate Court confirmed the lower Court’s order 
granting the review as against one of the defendants, but set it aside as against the other 
defendants. Held that no second appeal lay against such order. — Than Singh v. Chun- 
dun Singh, I. L. E., 11 Cal. 296. [Feb. 11, 1885.] 

627. If the Judge or Judges, or any one of the Judges, who passed 

A the decree or order, a review of which is a 
Application for review in . ^ i i i ^ 

Court consisting of two or for, continues or continue attached to the Court 
more Judges. at the time when the application fora review is 

presented, and is not or are not precluded by absence or other cause, for a 
period of six months next after the application, from considering the decree^ 
or order to which the application refers, such Judge or Judges, or any of 
them, shall hear the application, and no other Judge or Judges of the Court 
shall hear the same. 



628. If the application for a review be heard by more tlian one Judge^ 

Application when rejected. ‘J*® Court be equally divided, the application 

shall be rejected. 

If there be a majority, the decision shall be according to the opinion of 
the majority. 

629. An order of the Court for rejecting the application shall be final ; 

Order of rejection final, but whenever such application is admitted, tho 

Objections to admission. admission may be objected to on the ground that 

it was — 

(а) in contravention of the provisions of section 624, 

(б) in contravention of the provisions of section 626, or 

(c) after the expiration of the period of limitation prescribed therefor 
and without sufficient cause. 

Such objection may be made at once by an appeal against the order 
granting the application, or may be taken in any appeal against the final 
decree or order made in the suit. 

Where the application has been rejected in consequence of the failure 
of the applicant to appear, he may apply for an order to have the rejected 
application restored to the file, and, if it be proved to the satisfaction of the 
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dourt that he was prevented by any sufficient cause from appearing when 
such application was tjalled on for hearing, the Court may order it to be re- 
stored to the file upon such terms as to costs or otherwise as it thinks 6t, and 
«hall appoint a day for hearing the same. 

No order shall be made under this section unless the applicant has serv- 
ed the opposite party with notice in writing of the latter application. 

No application to review an order passed on review or on an application 
for a review shall be entertained. 

An application under b. 311 of Act X. of 1877 to set aside a sale in execution of de- 
■cree having been made by the judgment-debtor, the Court executing the decree (Subor- 
dinate Judge) disallowed the objections, and passed an order confirming such sale. The 
judgment-debtor subsequently applied to the Subordinate Judge for a review of judgment. 

The Subordinate Judge, without recording his reasons for granting such application, irre- 
gularly proceeded at once to pass an order setting aside such sale, without cancelling the 
previous order confirming it. The auction-purchaser appealed to the District Judge. 

That officer, treating the appeal as one from an order granting an application for review 
-of judgment, entertained it, and set aside the Subordinte Judge’s second order. Held 
that the District Judge was not justified in entertaining such appeal, such order not being 
one granting an application for review, but one setting aside a sale, and as such not ap- 
pealable. Before a review of judgment is granted, an order granting the application for 
review and the reasons for granting the same should be recorded.— Bhairon Din Singh v. 

Earn Sahai, I. L. R., 3 All. 316. [Nov. 9, 1880.] 

No second appeal lies against an order passed under s. 629 of the Civil Procedure 
Code. An application was made by a plaintiff for review of a judgment dismissing his 
suit as against all the defendants, which application was granted. Against that order 
the defendant appealed, and the lower Appellate Court confirmed the lower Court’s order 
granting the review as against one of the defendants, but set it aside as against the other 
defendants. Held, that no second appeal lay against such order. — Than Singh v. Chun- 
dun Singh I. L. R., 11 Cal. 296. [Feb. 11, 1885.] 

S. 15 of the Letters Patent for the High Court of Judicature at Madras which 
allows an appeal to the High Court from the judgment of one Judge of that Court, 
is controlled by s. 629 of the Code of Civil Procedure, which provides that an order of 
Civil Court rejecting an application for review of judgment shall be final. — Aohaya 
Ratnav41u, I. L. R., 9 Mad. 253. [Oct. 27, 1885.] 

630. When an application for a review is granted, a note thereof shall Extepfling to 

Eegistry of application in the register, and the Court may at once 

granted, and order for re- re-hear the case, or make such order in regard to 
hearing. re-hearing as it thinks fit. 

Whebe a review of judgment is granted on a particular ground, the Court is not 
hound to re-hear the whole case under s. 630 of the Civil Procedure Code ; it is in the dis- 
cretion of the Court to re-hear the whole case, or only the particular point on which the 
review has been granted.— Hurbans Sahye v. Thakoor Purshad, I. L. E., 9 Cal. 209. 

IMar. 2, 1882.] 


PART IX. 

CHAPTER XLVIIL 

Special Rules relating to the Chartered High Courts. 

631. This chapter applies only to High Courts which are or may here- 
Chapter to apply only to established under the twenty-fourth and 

certain High Courts. twenty-fifth of Victoria, chapter 104 (An Act for 

establishing High Courts of Judicature in India), 
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Appireation of Code to 632. Except as provided in this chapter, the 

Bigh Courts. provisions of this Code apply to such High Courts. 

S. 16 of the Letters Patent for the High Court of Judicature at Madras, which 
allows an appeal to the High Court from the judgment of one Judge of that Court, 
is controlled by s. 629 of the Code of Civil Procedure, which provides that an order of 
a Civil Court rejecting an application for review of judgment shall be final. — Achaya 
t>. Ratnavelu, I. L. R., 9 Mad. 263. [Oct. 27, 1885.] 

The intention of the Legislature as expressed in s. 633 of the Civil Procedure Code 
was that the High Court might frame rules as to how its judgments should be given, 
whether orally or in writing, or according to any mode which might appear to it best in 
the interests of justice. The section does not merely give the High Court power to direct 
that judgments shall be recorded in a particular book, or with a particular seal. Buie 9 
of the rules made under s. 633 in March 1885 is therefore not ultra vires of the Court, 
and it modifies the provisions of s. 574 in their application to judgments of the High 
Court. With reference to the terms of rule 9, it is not necessary in a case where the 
High Court substantially adopts the whole judgment of the Court below to go through 
the formality of re-stating the points at issue, the decision upon each point, and the reasons 
for the decision. Per Edge, C. J. — Apart from rule 9, it never was intended that s. 574 of the 
Code should apply to cases where the High Court having heard the judgment of the Court 
below, and arguments thereon, comes to the conclusion that both the judgment and the 
reasons which it gives are completely satisfactory, and such as the High Court itself would 
have given. Assuming the provisions of s 574 to be applicable, a judgment of the High 
Court stating merely that the appeal must be dismissed with costs and the judgment of the 
first Court affirmed, and that it was unnecessary to say more than that the Court agreed with 
the Judge’s reasons, is a substantial compliance with those provisions. The judgment of 
the High Court in a first appeal was as follows ; “ This appeal must, in my opinion, be 
dismissed with costs, and the judgment of the first Court affirmed ; and I do not think 
it necessary to say more than that we agree with the Judge’s rea.sons.” The appellant 
applied for leave to appeal to Her Majesty in Council on the ground that the requirements 
of 8. 574 of the Civil Procedure Code had not been complied with. Meld by the Full 
Bench that the objection involved no substantial question of law', and that the application 
for leave to appeal must therefore be rejected. — Sundar Bibi v. Bisheshar Nath, 1. L. B., 
9 All. 93. [Nov. 15, 1886.] 

High Court to record judg. 633. The High Court shall take evidence, 

meats according to its own and record judgments and orders, in such manner 

as it by rule from time to time directs. 

The intention of the Legislature as expressed in s. 633 of the Civil Procedure Code 
was that the High Court might frame rules as to how its judgments should be given, whe- 
ther orally or in writing, or according to any mode which might appear to it best in the 
interests of justice. The section does not merely give the High Court power to direct 
that judgments shall be recorded in a particular book, or with a particular seal. Rule 9 
of the rules made under s. 633 in March 1885 is therefore not ultra vires of the Court, 
and it modifies the provisions of s. 574 in their application to judgments of the High 
Court. "With reference to the terras of rule 9, it is not necessary, in a case where the 
High Court substantially adopts the whole judgment of the Court below, to go through 
the formality of re-stating the points at issue, the decision upon each point, and the rea- 
sons for the decision. Per Edge C.J.— Apart from rule 9, it never was intended that 
8. 574 of the Code should apply to cases where the High Court having heard the judgment 
of the Court below, and arguments thereon, comes to the conclusion that both the judg- 
ment and the reasons which it gives are completel}^ satisfactory, and such as the High 
Court itself would have given. Assuming the provisions of s. 574 to be applicable, a judg- 
ment of the High Court stating merely that the appeal must be dismissed with costs and 
the judgment of the first Court affifmed, and that it was unnecessary to say more than 
that the Court agreed w ith the Judge’s reasons, is a substantial compliance with those 
provisions. The judgment of the High Court in a first appeal was as follows: “This 
appeal must, in ray opinion, be dismissed with costs, and the judgment of the first Court 
affirmed ; and I do not think it necessary to say more than that we agree with the Judge’s 
reasons.” The appellant applied for leave to appeal to Her Majesty in Council on the 
ground that the requirements of s. 574 of the Civil Procedure Code had not been complied 
with. Meld by the Full Bench that the objection involved no substantial question of law, 
and that the application for leave to appeal must therefore be rejected, Sundar Bibi v, 
Bisheshar Nath, I. L. R., 9 AIL 93. [Nov. 16, 1886.] 
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634>. Whenever a High Court considers it necessary that a decree made 

Power to order execution exercise of its ordinary original civil juris- 

of decree before ascertain- diction should be enforced before the amount of the 
went of costs, and costs incurred in the suit can be ascertained by 

taxation, the Court may order that the decree shall be executed forthwith, 
except as to so much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that the decree may 
execution for costs subse- be executed as soon as the amount of the costs 
sequently. shall be ascertained by taxation. 


635. Nothing in this Code shall be deemed to authorize any person on 
Unauthorized persons not behalf of another to address the Court in the exer- 
to address Court. cise of its ordinary original civil jurisdiction, or to 

examine witnesses, except when the Court shall -have, in the exercise of the 
power conferred by its charter, authorized him so to do, or to interfere with 
the power of the High Court to make rules concerning advocates, vakils, and 
attorneys. 


636. Notice to produce documents, summonses to witnesses, and every 
Who may servo process of other judicial process, issued in the exercise of the 

Higrh Court. ordinary or extraordinary original civil jurisdic' 

tion of the High Court, and of its matrimonial, testamentary, and intestat® 
jurisdictions, except summonses to defendants issued under section 64, writ® 
of execution, and notices under section 553, may be served by the attorneys in 
the suit, or by persons employed by them, or by such other persons as the 
High Court by any rules or order from time to time directs. 

637. Any non-judicial or quasi-judicial act which this Code requires to 
Non-judioial acta may be done by a Judge, and any act which may be 

done by Rojristrar. done by a Commissioner appointed to examine and 

adjust accounts under section 394, may be done by the Registrar of the Court, 
or by such other oflScer of the Court as the Court may direct to do such act. 

The High Court may, from time to time, by rule declare what shall be 
deemed to be non-judicial and quasi-judicial acts within the meaning of this 
section. 


638. The following portions of this Code shall not apply to the High 
Section not applying to CJou*"* in the exercise of its ordinary or extraor- 
[iffh Court in civil jurisdio- dinary original civil jurisdiction, namely, sections 

16, 17, and 19, sections 54, clauses (a) and (6), 57, 
119, 160, 182 to 185 (both inclusive), 187, 189, 190, 191, 192 (so far as re- 
lates to the manner of taking evidence), 198 to 206 (both inclusive), and so 
much of section 409 as relates to the making of a memorandum ; 

and section 579 shall not apply to the High Court in the exercise of its 
appellate jurisdiction. 


Code not to affect nije:h 
Court in exercise of insolvent 
jurisdiction. 


Nothing in this Code shall extend or apply to 
any Judge of a High Court in the exercise of 
jurisdiction as an Insolvent Court. 


A JUDOMENT-DEBTOR having been arrested in execution of a decree of the High 
Court in its Original Civil Jurisdiction, and brought before the Court under the provi- 
sions of B. 336 of the Code of Civil Procedure, claimed to be discharged on the ground 
that he intended to apply to the Court to be declared an insolvent either under the provi- 
sions of chap. 20 of the Code or of 11 & 12 Vic., c. 21. Held that the judgment-debtor, 
on expressing his intention to file a petition and schedule under 11 & 12 Vic., o. 21, and 
complying with the conditions of s. 836 of the Code of Civil Procedure, was entitled to 
he discharged . — Ex parte Pinsent, I. L. B,, 8 Mad. 276. [Feb. 6, 1885.] 

0. P. 68. 
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639. The High Court may, from time to time, frame forms for any 

Power to freme fornu. proceeding in such Court, and may make rules as 

to the bookfl, entries, and accounts to be kept by 
its officers. 


PART X. 


CHAPTER XLIX. 

Miscellakeous. 

640. Women, who, according to the customs and manners of the coun- 

Eieniption of oerteia wo- not to be compelled to appear in pub- 

naen from personal appear- lie, shall be exempt from personal appearance in 

Court. 

But nothing herein contained shall be deemed to exempt such women 
from arrest in execution of civil process. 

It is not necessary that a sjimal order of Court should be made empowering an officer 
authorized to arrest a purda-uashin lady to enter the zananii of the house in which she 
resides. Under s. 336 of the Civil Procedure Code, if the officer is able to enter the house, 
lie may break into any room in the house, including the zaiu'ina, in order to effect the ar- 
rest. — Kadumbinee Dossee ( S. M.) v. Kojlash-kaminee Dossee (S. M.), I. L. R,, 7 Cal. 19. 
[Mar. 21, 1881.] 

641. The Local Government may, by npti6 cation in the official Gazette, 

Local Governraont may ‘-xempt from personal appearance in Court any 
exempt certain persons from person wliose rank, in the opinion of such Govern- 
personal appearance. ment, entitles him to the privilege of exemption, 

and may, by like notification, withdraw such privilege. 

The names and residences of the person so exempted shall, from time 

Liateof names of persons forwarded to tbe High Court by the 

exempted to be ke]»t in Local Government, and a list of such persons shall 

be kept in such Court, and a list of such persona 
as reside within the local limits of the jurisdiction of each Court subordinate 
to the High Court shall be kept in such subordinate Court 

When any person so exempted claims the privilege of such exemption, 

Costs of commission ren- consequently necessary to examine him 

dered necessary by claiming by commission, lie shall pay the costs of that com- 
privilege. mission, unless the party requiring his evidence 

pays .such costs. 

642. No Judge, Magistrate, or other judicial officer, shall be liable to 

Persons exempt from arrest under civil process while going to, presiding 

under civil process. in, or returning from his Court 

And, expect as provided in sections 250 and 643, where any matter is 
pending before a tribunal having jurisdiction therein, or believing in good 
faith that it has such jurisdiction, the parties thereto, their pleaders, mukh- 
tdrs, revenue-agents, and recognized agents, and their witnesses acting in 
o\)edieuce to a summons, shall be exempt from arn^st under civil process 
while going to or attending such tribunal for the purpose of such matter, and 
while returning from such tribunal. 

The general rule that a party to a suit is protected from arrest upon any civil pro- 
cess while going to the place of trial, while attending there for the purpose of the cause, 
and while returning home, applies to a defendant to a suit under the summary-procedure 
sections of Act X. of 1877, who has not obtained leave to appear and defend, and who, 
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therefore, oaunot be heard at the trial. Questions as to the privilesfe of exemption from- 
arrest, in the case of ])crsoiis arrested under writs issued from the Small Cause Court in 
Calcutta, must be p^overned by the En^iflish law, and not by s. 642 of the above Act. It 
is not a deviation suflhuent to forfeit the privilege if the shortest road home is deviated 
from, and a less crowded and more convenient road adopted . — In re Soorendro Nath Ray 
Chowdhry, I. h. R , 5 Cal, lOG. [April 9, 1879,] 

Where a defendant in a suit in the Hij^h Court was arrested in execution of a de- 
cree of the Calcutta Court of Small Causes, while attending before an arbitrator appoin- 
ted by the High Court to take a reference in the suit, it was held that he was privileged 
from such arrest while so attending, and that the High Court had power to direct his re- 
lease from custody. Small Cause Courts in the presidency-towns are subject to the order 
and control of the High Court. In the Mattor of Omirtolal Dey (I. L. R., 1 Cal. 78) 
followed. — In the Matter (^f .Tugessur Roy, 5 C. L. R. 170. [Sep. 23, 1879.] 

A Eevenlie Court is a “ Court of Civil Judi(3aturo” within the meaning of s. 651 of 
the Code of Civil Procedure. A person, therefore, who escapes from custody under the 
process of a Revenue Court is [lunisliable under that section. &. 642 of the Civil Proce- 
dure Code only protects an .•ic(;used person while he is attending a Criminal Court from 
arrest “ under that Code.” Held^ therefore, where a person, who had been convicted by a 
Magistrate, and had been fined, was arrested in exe<3ution of the process of a Revenue 
Court while waiting in Court until the monoj'^ to pay such fine was brought, that such 
person was not protected from such arrest by the provisiorKS of that section, and tliat, hav- 
ing escaped from custody under such arre-st, such person had properly been convicted un- 
der s. 651 for escaping from “ lawful custody.” — Empress c. Hurakh Nath Singh, I. L. R., 

4 All. 27. [July 13, 1881.] 

a native of Patna came from Calotitta to Madras on 24th October on account 
of a suit pending, in which he was plaintiff, and, the case having been adjourned on 27th 
October for seven weeks, remained in Madras on account of the suit, and was arrested on 
10th Novemlx^r, held that he was privileged under s. 642 of the Code of Civil Procedure. 

—In the Matter of Siva Bux Savimtharam, I. L. R., 4 Mad. 317. [Nov. 11, 1881.] 

643 . When, in a case pending before any Court, there appears to the Extending to 
Procedure in case of cer- Court sufficient ground for sending for investiga- 

tain otfencea tion to the Magistrate a charge of any such offence * 

as is descriinid in section 1^3, section 1%, section 199, section 200, sec^ 
tion 205, section 20b, section 207, section 208, section 209, section 210, sec^ 
tion 463, section 471, section 474, section 475, section 476, or section 477, of 
the Indian Penal Code, which may be made in the course of any other suit 
or proceeding, or with respect to any document offered in evidence in the 
case, the Court may cause the person accused to l>e detained till the rising 
of the Court, and may then send him in custody to the Magistrate, or take 
sufficient bail for his appearance l^efore the Magistrate. 

The Court shall send to the Magistrate the evidence and documents rele- 
vant to the charge, and may bind over any person to appear and give evi- 
dence before such Magistrate. 

The Magistrate shall receive such charge, and proceed with it according 
to law. 

Where the provisions of s, 258 of the Code of Civil Procedure have not been com^ 
plied with, a Civil Court is not debarred from admitting evidence that the decree has been 
satisfied out of Court, for the purpose of an investigation with a view to sending the judg- 
ment-creditor to a Magistrate under s. 643 of the Code of Civil Procedure.— Queen v. 

Muttur^mau Chetti, I. L. R., 4 Mad. 325. [Hoc. 5, 1881.] 

644 . Subject to the power conferred on the High Court hy section 639 Ditto. 
Use of forms in fourth and by the twenty-fourth and twenty -fifth of Vic!- 

sohediile. toria, chapter 104, section 15, tlie forms set forth 

in the fourth schedule hereto annexed, with such variation as the circum- 
stances of each case require, shall be used for the respective purposes therein 
mentioned. 
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646. The language which, when this Code comes into foi'ce, is the lan- 
Language of subordinate guage of any Oourt subordinate to a High Court, 
Courts. shall continue to be the language of such subordi- 

nate Court until the Local Government otherwise orders ; 

but it shall be lawful for the Local Government, from time to time, to 
declare what language shall be the language of every such Court. 

646A. In any Admiralty or Vice- Admiralty cause of salvage, towage, 
Assessors in causes of sal- or collision, the Court, whether it be exercising its 
vago, &c. original or its appellate jurisdiction, may if it 

thinks fit, and upon request of either party to such cause shall, summon to 
its assistance, in such manner as the Oourt may, by rule, from time to time, 
direct, two competent assessors ; and such assessors shall attend and assist 
accordingly. 

Every such assessor shall receive such fees for his attendance as the 
Court by rule prescribes. Such fees shall be paid by such of the parties as 
the Court in each may direct. 

646. Whenever the Registrar of a Oourt of Small Causes has any doubt 

Power of Rosistrare of upon any question of law or usage having the force 
Small Cause Courts to state of law, or as to the construction of a document, 
cases. which construction may affect the merits of the 

decision, he may state a case for the opinion of the Judge ; and all the pro- 
visions herein contained relative to the stating of a case by the Judge shall 
apply, miUatis mutandis^ to the stating of a case by the Registrar. 


Ditto. 


647. The procedure herein prescribed 48 hall be followed, as far as it can 

Miacollaneous proceedings. « npplicaWe, in all proceedings in any Court 

of civil jurisdiction other than suits and appeals. 

The High Court may, from time to time, make rules to provide for the 
Admission of affidavits as admission, in such proceedings, of ailidavits as evi- 
evidence. dence of the matters to which such affidavits re- 

spectively relate ; and such rules, on being published in the local official Ga- 
zette, shall have the force of law. 


The provisions of the Letters Patent of 18G5, cl. 36, that when the Judges of a Divi- 
sion Bench are equally divided in opinion, the opinion of the senior Judge shall prevail, 
has been superseded by Act X. of 1877 (which is extended to miscellaneous proceedings 
of the nature of appeals by s. 647 of that Act), so far as regards cases to which s. 575 is 
applicable.— Appaji Bhivrav v, Shivlal Khubchand, I. L. K., 3 Bom. 204 (F. B.). [Mar. 
31, 1879.] 

An appeal lies under s. 647 of the Code of Civil Procedure against an order of a Dis- 
trict Court under s. 5, Act XX. of 1863. — Sultdn Aokeni Sahib v. Shaik Bava Malimiya, 
I. L. B., 4 Mad. 295. [Oct. 3, 1879.] 

Failube to comply with the provisions of ss. 182 and 183 of Act X. of 1877 (Civil Pro- 
cedure Code) in a judicial proceeding is an informality which renders the deposition of 
an accused inadmissible in evidence on a charge of giving false evidence based on such depo- 
sition ; and under s. 91 of Act I. of 1872 (Indian Evidence Act), no other evidence of such 
deposition is admissible. — In the Matter of the Petition of Majadeb Gossami ; Empress v. 
Mayadeb Gossami, I. L. R., 6 Cal. 762. [Feb. 22, 1881.] 

The procedure to be followed upon the sale of an undor-tenure is that prescribed by 
the Civil Procedure Code, 8. 311 does not apply only to sales made under chap. 19 of the 
Code, and the sale of an under-tenure may be set aside upon any of the grounds mentioned 
in that section.— Azizoonnessa Khatoon v. Gora Chand Dass, I. L. E., 7 Cal. 163. [Mar. 
18, 1881.] 

Ss. 25 and 647 of the Civil Procedure Code (Act X. of 1877) are both applicable to 
Courts of Small Causes in the Mufassal, and the former section is extended by the latter to 
execution-proceedings in such Courts. Under s. 25 of the Civil Procedure Code (Act X. 
cf 1877), the District Judge has power to withdraw an application for execution of a decree 
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Sec. 648.] 

from a subordinate Court (such as a Mufassal Court of Small Causes) and to dispose of it 
himself, or to transfer it to another subordinate Court competent to deal with it. The 
distinction made for the purposes of limitation between suits, appeals, and applicatiens by 
the Limitation Acts, has no bearinj? upon a question of jurisdiction— Bal^ji Raochoddas, 

Applicant, I. L. B., 5 Bom. 680. [Aug. 80, 1881.] 

Where a judgment-debtor, ponding the execution-proceedings, was granted permis- 
sion to examine the state of the accounts, but failed to do so, and then made a fresh appli- 
cation to the Court for the same purpose after the execution-proceedings had been struck 
off, and the decree declared to be satisfied. SeJd that the question must be determined 
with reference to the provisions of s. 047 of the Civil Procedure Code, and the only course 
open to the judgment-debtor would have been to apply for a review of the order which 
declared the decree to be satisfied and struck off the execution-proceedings.— Fakaruddiu 
Mahomed Ahsan v. Official Trustee of Bengal, I. L. R., 10 Cal. 538. [Feb. 21, 1884.] 

The holder of a decree for money, dated the 7th June 1879, applied, on the 20th July 
1880, for execution thereof, but it appeared that in certain particulars the decree required 
correction, and it was therefore ordered, at the request of the pleader for the decree-holder, 
that the application should be dismissed, and the decree returned to him for amendment. 

The next application for execution of the decree was made by the decree-holder on the 
19tli February 1883. Held that the application of the 20th July 1880 having been put 
in and afterwards taken back by the decree-holder, the proceeding became, to all intents 
and purposes, as though no application had been made ; that therefore it could have no 
effect as an application made in accordance with law for execution within the meaning of 
art. 179, sch. 2, of the Limitation Act ; that applying the rule contained in s. 374 of the 
Civil Procedure Code, in accordance with s. 647, to the application for execution of the 
19th February 1883, the question of limitation must be determined as if the first appli- 
cation had never been filed ; and that the application now in question was consequently 
barred by limitation. Bamanandan n. Periatambi (I, L. B., 6 Mad. 250) dissented from, 

Pirjade v, Pirjade (I. L. B., 6 Mad. 681) referred to. — Kifayat Ali v. Bam Singh, I. L. R., 

7 All. 359. [Jan. 24, 1885.] 

S. 647 of the Code of Civil Procedure (Act XIV. of 1882), when read with cl. 8 
of s. 588, does not give a right of appeal to a judgment-debtor whose application to set 
aside a sale of his property has been dismissed under s. 102, and whose application to set 
the dismissal aside has been refused under s. 103. S. 647 is not intended to confer any 
rights of appeal not expressly given elsewhere by the Code.— Ning4pp4 v, Gangawa, I. L, 

R., 10 Bom. 433. [Nov. 26, 1885.] 

There is nothing in the Indian Companies Act (VI. of 1882), or the Iligh Courts 
Act (24 and 25 Vic., c. 104), or the Letters Patent, which prevents the High Court from 
calling for the record of the proceedings in the winding up of a company under the Com- 
panies Act, and transferring those proceedings to its own file. Such a power is given to 
the High Court by s. 647 read with s. 25 of the Civil Procedure Code. Whore, in tbo 
proceedings in the winding up of a company under Act VI. of 1882, an order was 
passed admitting the proof of a particular creditor of the company before any liquidator 
had been appointed, held that this was an irregularity which by itself would justify 
the High Court in sending for the record. Where the District Judge conducting the 
proceedings in the winding up of a company under Act VI. of 1882 had, after receiving 
notice of the admission by the High Court of a petition for transfer of those proceedings 
to its own file, drafted and placed upon the record an order which it might have been 
difficult for him to reconsider if the matter a.gain came before him, and where the case ap- 
peared to bo one in which serious questions of law were likely to arise which it would 
probably be difficult to discuss adequately in the District Court, in the absence of the 
authorities upon the subject and of any rules framed by the High Court for dealing with 
windings-up under the Act, and the case was of a kind which would probably come be- 
fore the High Court in a variety of appeals from orders brought by one side or the 
other, held that, under these circumstances, the case was a proper one for the exercise 
of the High Court’s jurisdiction by calling up the winding-up proceedings to its own file. 

A person who has been appointed liquidator of a company ought not, after such appoint- 
ment, to continue to act as vakil of a creditor whose right to prove against the company 
is in dispute in the liquidation.— In the Matter of the West Hopetown Tea Company, 

Limited, I. L. R., 9 All. 180. [Dec. 1, 1886.] 

648 . Where any Court desires that any person shall be arrested, or Extending to 

Prooefln.^ when person to any property shall be attached, under any pro- “ 

bo arrested or property to be Vision of this Code not relating to the execution of ’ 

attached is outside district. decrees, and such person resides or property is 
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situate outside the local limits of its jurisdiction, the Court may, in its dis' 
cretion, issue a warrant of arrest or make an order of attachment, and send 
to the District Court within the local limits of whose jurisdiction such person 
or property resides or is situate a copy of the warrant or order, together with 
the probable amount of the costs of the arrest or attachment. 

The District Court shall, on receipt of such copy and amount, cause the 
arrest or attachment to be made by its own oflScers, or by a Court subordinate 
to itself, and shall inform the Court which issued or made such warrant or 
order of the arrest or attachment : 

and the Court making any arrest under this section shall send the person 
arrested to the Court by which the warrant of arrest was issued, unless he 
furnishes sufficient security for his appearance before that Court, or (where 
the case is one under Chapter XXXiV.) for satisfying any decree that may 
be passed against him by such Court, in either of which cases the Court mak- 
ing the arrest shall release him. 

Act X. of 1877, s. 223, does not apply to a Small Causes Court, and ». 648 does not 
apply to a case in which the defendant resides within the same district in which the Court 
issuing a warrant is situate. Con.sequently, a Small Cause Court may issue a warrant for 
the arrest of a person residiug in another district, but not if he resides within the same 
district in which the Court is situate, but outside its local jurisdiction.— Chunilal So- 
hharam v. Purbhudas Kursaudas, I. L. R., 2 Bom. 560. [Mar. 26, 1878.] 

A DECREE of a Small Cause Court can be executed by it at any place within the local 
limits of the District Court to which it is subordinate, as defined by Act X. of 1877, s. 2, 
without having recourse to the procedure under s. 648. which applies only to cnises in 
which a decree passed in one district has to he executed in another district,— Ikdan Beha- 
jca V. Kala Chaud Bobujea, I. L. R., 4 Cal. 823. [Mar. 24, 1870.j 

Where an officer proceeding from Burmah to England on leave resided a few days 
in Madras on the way, held that such residence was sufficient, for the purpose of s. 64B 
ot the Code of Civil Procedure, to render him liable to arrest before judgment. — Everet tr. 
Tree, I. L. R., 8 Mad. 205. [Jan. 30, 1885.] 

649 . The rules contained in Chapter XIX. shall apply to the execu- 

Rules applicable to all civil judicial process for the arrest of a 

I'locesa for arrest, sale, or person or the sale of property or payment of )noney, 
payment. which may be desired or ordered by a Civil Court 

in any civil proceeding. 

In the same chapter, the expression “Court which passed a decree,” or 
words to that effect, shall, unless there is something repugnant in the context, 
be deemed to include, where the decree to be executed is passed in appeal, the 
( 'Ourt which passed the decree against which the appeal was preferred, and, 
where the Court which passed the decree to he executed has ceased to exist 
or to have jurisdiction to execute it, the Court which, if the suit wherein 
the decree was passed were instituted at the time of making application for 
execution of the decree, would have jurisdiction to try such suit. 

Although the High Court, in its appellate side, does not, as a goTieral rule, execute 
its own decrees or orders, yet this circumstance in no way affects the vitality of its juris- 
diction in this respect, and it cannot therefore be included among Courts wffiifffi have 
ceased to have jurisdiction to execute decrees as specified under s. 04^ of the Code of Civil 
Procedure.— Hurro Pershad Roy v. Bhupendro Narain Dutt, I. L. R., 6 Cal. 201. [June 
23, 1880.] 

Per Garth, C.J.— S. 649 of the Civil Procedure Code as amended by Act XII. of 
1879, which explains the meaning of the expression, the “ Court which passed the decree,” 
does not exclude the Court which originally passed the defiree as being a Court in which 
un appliction for cxcculaoji should be made, but merely includes another Court. When, 
therefore, a Court which has passed a decree has ceased to have jurisdiction to execute it, 
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the application for execution may he made either to that Court, although it has ceased 
to have jurisdiction to execute the decree, or to the Court which (if the suit wherein t],e 
decree was passed were instituted at the time of making application to execute it) would 
have jurisdiction to try the suit. Fer Field, J.—A Court does not cease to be ‘Hhe Court 
which passed the decree” merely by reason that the head-quarters of such Court are re- 
moved to another place, or merely because the local limits of the jurisdiction of such 
Court are altered. An application for the transfer of a decree under the provisions of s, 

223 and the following section of Act X. of 1877 is a step in aid of the execution of the 
decree within the meaning of cl. 4, art. 179, soh. 2. of Act XV. of 1877. — Latchmaii 
Pundeh d. Maddan Mohun Shye, I. L. R., 6 Cul. 513. [Dec. 10, 1880.] 

A IN 1839 obtained a decree against B, a sarddr in the Court of the Agent for 
Sardars. The decree was executed in the AgenCs Court until B’s death in 1868. B’s 
status as a sarddr under exclusive jurisdiction of the Agent did not descend to his 
sons, and the decree was transferred to the Court of the First-class Subordinate Judge 
at Ahmednagar for execution. Various objections were taken to the execution of the 
decree by that Court, but none on the ground that the Agent’s decree could not be 
oxecutod by a mere transfer to an ordinary Civil Court. The case went up twice to the 
High Court, under w^hose orders the execution was for several years continued in favour 
of A’s representatives against the estate of B’s sons. In 1885 one of A’s representatives 
assigned his interest under the decree to C and D. Thereupon the transferees, C and D, 
applied to the First-class Subordinate Judge at Ahmednagar to have their names substi- 
tuted in the place of the transferor in the execution-proceedings. The Subordinate Judge 
rejected this application, on the ground that he could not recognize the transfer of the 
-decree either under s. 372 or s. 232 of the Civil Procedure Code (Act XIV. of 1882). He 
also found that execution had been going on for several years contrary to the ruling in 
Khusaldas u. Sakhiram Ramchandra (12 Bom. H. R. 212), which laid down that the 
Agent’s decree could not be executed by a mere transfer to an ordinary Court — the remedy 
in such cases being by a suit on the decree. On this ground, also, ho refused to recognize 
the transfer of the decree. Held^ reversing the order of the lower Court, that the assign- 
ment of the decree-holder’s rights to execution in this case was one approved by the law as 
contained in s. 232 of the Code of Civil Procedure (Act XIV. of 1882). The transferee of 
a decree gains by the transfer the rights of the transferor. ^ Ueld also that though the exe- 
cution-proceedings in this case had been for many years irregularly conducted by a more 
transfer of the Agent’s decree to an ordinary Civil Court, still as the Court which carried on 
the execution had jurisdiction to grant the same relief if a suit had been brought upon the 
decree, the irregularity, having been acquiesced in, did not vitiate the former proceedings 
in execution. Where jurisdiction over the subject-matter exists, requiring only to be 
invoked in the right way, the party who has invited or allowed the Court to exercise it 
in a wrong way cannot afterwards challenge the legality of the proceedings due to hi.s 
own invitation or negligence. But if there is no jurisdiction over the subject-matter, the 
•acquiescence of the parties concerned cannot create it. Where a decree is one of con- 
tinuous operation, taking effect as each year furnishes proceeds for its satisfaction, it must 
be executed each year according to the law of procedure then in force. — Vishnu Sakharam 
Hagarkar r. Krishnar6,o Malhar, I. L. R., 11. Bom. 153. [July 29, 1886.] 

660. The provisions of Chapters XIV. and XV., relating to witnesses, Extending to 
Application of rules as to shall apply to all persons required to give evidence Provincial S. 
witnesses. or to produce documents in any proceeding under 

this Code. 


650A. Summonses issued by any Civil or Revenue Court situate be- Ditto. 

Service of foreign sum- yond the limits of British India may be sent to 
ponses. the Courts in British India, and served as if they 

had been issued by such Courts : Provided that the Courts issuing such 
summonses have been established by the authority of the Governor-General 
in Council, or that the Governor-General in Council has, by notification in 
the Gazette of India^ declared the provisions of this section to apply to such 
Courts, 

The Governor-General in Council may, by like notification, cancel any 
notification made under this section, but not so as to invalidate the service 
of any summons served previous to such cancellation. 
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[Sbos. 651, 652t 

661. * Whoever offers any resistance or illegal obstruction to the lawful 

apprehension of himself under this Code, or under 

pretoion oT eirping^from the warrant of any Civil or Revenue Court, or 
custody under Code or civil escapes or attempts to escape from any custody in 

which he is lawfully detained under this Code or 
under such warrant, shall, on conviction before a Magistrate, be punished 
with imprisonment for a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

A Revenue Court is a “Court of Civil Judicature” within the meaning of s. 651 
of the Code of Civil Procedure. A person, therefore, who escapes from custody under 
the process of a Revenue Court is punishable under that section. S. 642 of the Civil Pro- 
cedure Code only protects an accused person while he is attending a Criminal Court from 
arrest “ under that Code.” Eeld^ therefore, where a person, who had been convicted by 
a Magistrate, and had been fined, was arrested in execution of the process of a Revenue 
Court while waiting in Court until the money to pay such fine was brought, that such 
person was not protected from such arrest by the provisions of that section, and that, 
having escaped from custody under such arrest, such person had properly been convicted 
under s. 651 for escaping from “ lawful custody.”— Empress v. Harakh Nath Singh, I. L. 
E., 4 All. 27. [July 13, 1881. J 

The apprehension of a judgment-debtor in execution of a decree without the oflBcer 
making the apprehension having the warrant of the Court executing the decree in his 
possession at the time of making the apprehension is illegal ; and, therefore, in such a case 
the judgment-debtor does not render himself liable to punishment under s. 651 of the 
Civil Procedure Code, if he escapes from the custody of the officer making the approheu- 
siou. Whether a person convicted under s. 651 of the Civil Procedure Code of 

escaping from lawful custody, who is sentenced to one month’s imprisonment only, can, 
under s. 588 (29) of that Code, appeal ?— Empress v. Amar Nath, I. L. R., 5 All. 318, 
[Feb. 1, 1883.] 

662. The High Court may, from time to time, make rules consistent 
Power to make subaidiary with this Code to regulate any matter connected 

rules of procedure. with its own procedure or the procedure of the 

Courts of Civil Judicature sul»ject to its superintendence. All such rules 
ehali be published in the local official Gazette, and shall thereupon have tho 
force of law. 


* This section has been repealed l)y Act X. of 1886, 8. 24, and the same provision ha« 
been inserted in the Penal Code as s. 225B. 
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THE FIRST SCHEDULE, 

{See section 3.) 


ACTS REPEALED. 


I Number and year. Subject or title. Extent of repeal. 


X. of 1877 The Code of Civil Procedure ... So much as has not been 

repealed. 

XII, of 1879 Amending Act X. of 1877, &c. ... Sections one to one hun- 
dred and three (both 
inclusive). 

VII. of 1880 ... Merchant Shipping Section eighty-five. 


THE SECOND SCHEDULE. 

{See section 5.) 


Chapter and Sections of this Code extending to Provincial 

Courts of Small Causes. 

Preliminary : Sections 1, 2, 3, and 5. 

Chapter I. — Of the Jurisdiction of the Courts and Res Judicata^ except 

section 11. 

Chapter II.— Of the Place of Suing, except section 20, paragraph 4, and 

sections 22 to 24 (both inclusive). 

Chapter III.— Of Parties and their Appearances, Applications, and Acts. 

Chapter IV.— Of the Frame of the Suit, except section 42 and section 44, 

rule a. 

Chapter V.— Of the institutiou of Suits. 

Chapi'ER VI. — Of the Issue and Service of Summons, except section 77. 

Chapter VII.— Of the Appearance of the Parties and Consequence of Non- 

appeaiiince. 

Chapter VIII.— Of AVritteu Statements and Set-off.*^ 

Chapter IX. — Of the Examination of the Parties by the Court, except sec- 

tion 119. 

Chapter X.— Of Discovery and the Admission, &c., of Documents. 

Chapter XII. — Section 155, first paragraph. Judgment where either party 

fails to produce his evidence. 

Chapter XIII.— Of Adjournments. 

Chapter XIV.— Of the Summoning and Attendance of Witnesses. 

Chapter XV.— Of the Hearing of the Suit and Examination of Witnesses, 

except sections 182 to 188 (both inclusive). 

Chaptar . XVI.— Of Afiiduvits.f 

Chapter XVII.— Of Judgment and Decree, except sections 204, 207, 211, 

212, 213, 214, and 215. 

Chapter XVIIL— Sections 220, 221, and 222, Of Costs. 

* The words, “Of Written Statements and Set-off,” have been substituted by the Proviucial 
Small Cause Courts Act {IX. of 1887) for the words “Section 111, Set-off,” originally en- 
acted. — See Act IX. of 1887, s. 26. 

t This U&e has been added by Act IX, of 1887t 9. 20. 


A P. 69, 
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SECOND AND THIRD SCHEDULES. 


Chapter 


Chapter 

Chapter 

Chapter 

Chaptrr 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 


Chapter 

Chapter 

Chapter 

Chapter 

Chapter 

Chapter 


XIX. — Of tlie Execution of Decrees, sections 223 to 236 (both 
inclusive), 239 to 258 (both inclusive), 259 (except so 
far as relates to the recovery of wives), 266 (except 
80 far as relates to immoveal)Ie property), 267 to 272 
(both inclusive), 273 (jso far as relates to decrees for 
moveable property), “ 275 to 283,”* 284 (so far as re- 
lates to moveable property), 285, 286, 287, 288, 289, 
290, 291, 292, 293 (so far as relates to re-sales under 
297), 294 to 303 (both inclusive), 328 to 333 (both in- 
clusive, so far as relates to moveable property), 336 to 
343 (both inclusive). 

XX, — Section 360, Power to invest certain Courts with Insol- 
vency-jurisdiction. 

XXL— Of the rteuth, Marriafce, and Insolvency of Parties. 

XXII. — Of the Wiiiidrawa) and Ail justment of Suits. 

XXIII. — Of Payment into Court. 

XXIV. — Of requiring Security for Costs. 

XX\\ —Of CVmiinisHions. 

XXVI. — Sints by Paupers. 

XXVII. — Suits by and ai^ainst Government or Government Servants. 

XXVIII. — Suits by Aliens and by and against Foreign and Native 
Rulers, except the fiist paragraph of section 433, 

XXIX. — Suits I)}- and against t.’or[)orali<)ns and Companies. 

XXX. — Suits 1)}’ and against Trustees, Executors, and Adminis- 

trators. 

XXXI. — Suits by and against Minors and Persons of Unsound 

Mind. 

XXXII. -Suits by and against Military Men. 

XXXIII.- -Interpleader. 

XXXIV.- -Of Arrest and Attachment before Judgment, except as 
regards inirnoveal)le property. 

XXXVI. -Appointment of Receivers. 

X XXVII. -Reference to Arbitration, section 506 to 526 (both inclu- 


sive). 

Chapter XXXV III. - -Of Proceedings on Agreement of Parties. 

Chapter XLVL- -Refi-rcnue to and Revision by High Conrt. 

Chapter XLVIIL- Of IL view of Judgment, sections 623, 626, and 630. 
Chapter XLIX.- -Miscellaneous. J 


THE THIRD SCHEDULE. 


t^See section 7.) 

Bombay Enactments. 

Bombay Regulation XXIX., 1827. 
„ „ Vll., 1830. 

o „ I-, 1831. 

„ „ XVL, 1831. 

Act XIX. of 1835. 

„ XIH. of 1842. 


* The word and figures quoted have been '^:u))stitutcd }>y tho Provincial Small Cause Courts 
Act (IX. of 1887} for the figures and words “ 275 to 2.^0 (both inclusive), 283.” See Act IX. of 
1887, 8. 26. 

t This line has been substituted by Act IX. of 1887, s. 26, for the line— Chapter XLVII. 

Of Review of Judtrinent.” 

X The item “Chapter XLTX. — Miscellaneous” has been substituted by Act IX, of 1887 8. 
26, for the item “Chapter XLIX, — Miscellaneous, sections 610 to 647 (both inoluiive), Motionf 
69 to 652 (both inclusive). 
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THE FOURTH SCHEDULE. 

(See section G44.) 


FORMS OF PLEADINGS AND DECREES. 

il.— PLAINTS. PART L 
No. 1. 

For Money lent. 

In the Court of , at 1 

Civil Suit No. 

A. B., of 
against 

c. b., of 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , he lent the defendant 

rupees, repayable on demand \_or on the day of ]. 

2. That the defendant has not paid the same, except rupees, paid oa 

the day. of 18 . 

\If the plaintiff claims exemption from any Utw of limitation say : — 

3. The plaintiff was a minor [or insane] from the day of till the 

day of ]. 

4. The plaintiff prays judgment for rupees, with interest at per 

cent, from the day of 18 . 

[Note. — ^T ho object of statino: when tho debt is to be “repaid is merely to fix a date for 
intereftt. If, therefore, interest is not claimed, the statement may bo omitted.] 


No. 2. 

For Money received to Plaintiff’s Use. 

{Title f 

A. B. and G. f/., the above-named plaintiffs, state as foRows : — 

1. That on the day of 18 , at , tho defendant received 

rupees [or a clieque on tho Bank for rupees] from one 

E. F. for the use of the plaintiffs. 

2. That tlie defendant has not paid [o?* delivered] the same accordingly. 

3. The plaintiffs pray judgment for rupees, with interest at per 

cent, from the day of 18 . 


No. 3. 

For Price of Goods sold by a Factor, 

(Title.) 

A. B.^ the above-named plaintiff, states as follows: — 

1. That on the day of 18 , at , lie and E. F., since deceased, 

delivered to the defendant [one thousand barrels cf flour., fine hundred maunds of rice, 
or as the ease may be"} for sale upon commission. 

2. Ttiat on the day of 18 , [or on some day unknown to the plaintiff, 

before the day of 18 ], the defendant sold the said merchandise for 

rupees. 

3. That tlie commission and expenses of the defendant thereon amount to 

rupees. 

4. That on the day of 18 , the plaintiff demanded from the de- 

fendant the proceeds of the said merchandise. 

6. That he has not paid the same. 

[Demand of judgment. 1 
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No. 4. 

Fob Money received by Defendant through the Plaintiff’s Mistake 

OF Fact. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff agreed to buy 

and the defendant agreed to sell bars of silver at annas per tola of 

fine silver. 

2. That the plaintiff procured the said bars, to be assayed by one E. F., who 

wad paid by the defendant for such assay, and that the said E. F. declared each of 
the said bars to contain 1,500 tolas of fine silver, and that the plaintiff accordingly 
paid the defendant rupees annas therefor. 

3. That each of the said bars did contain only 1,200 tolas of fine silver. 

4. That the defendant has not repaid the sum so overpaid. 

[^Demand of judgment. 

[Note. — A demand of repayment is not necessary, but it may affect tho question of inter- 
est or the costs.] 


No. 5. 

For Monet paid to a Third Party at the Defendant’s Request. 

{Title. y 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , at the request [or by the 

authority] of the defendant, the plaintiff paid to one E. F. rupees. 

2. That, in consideration thereof, the defendant promised [or became bound] 
to pay the same to the plaintiff, on demand [or as the case may 6e]. 

3. That [on the day of 18 , the plaintiff demanded payment of tho 

same from the defendant, but] he has not paid the same. 

[Demand of judgment. 'I 

[Note. —If the requestor authority is implied, the plaint should state facts raising tha 
impUcation.] 


No. 6. 

For Goods bold at a Fixed Price and Delivered. 

{Title.) 

A. J9., the above-named plaintiff, states as follows : — 

1. That on the dav of 18 , at , F. F.^ of , deceased, 

sold and delivered to the defendant [one hundred barrels of flour, or the goods men- 
tioned in the schedule hereto annexed, or sundry goods], 

2. That the defendant promised to pay rupees for the said goods on 

delivery [or on the day of some day before the plaint was filed'l. 

3. That he has not paid tHb same. 

4. That the said E. F. in bis lifetime made his will, whereby he appointed tha 
plaintiff executor thereof. 

5. That on the day of 18 , the said E. F. died, 

6. That on the day of probate of the said will was granted to the 

plaintiff by the Court of 

7. The plaintiff as executor as aforesaid [Demand of judgmenfl. 

[Noth.— I f a day was fixed for payment, it should be stated as furnishing a date for tho 
commenoemenl of interest.] 
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No. 7. 

Goods sold at a Reasonable Price and Delivered. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff sold and delivered 

to the defendant {^sundry articles of housefurn%ture\ but no express agreement was 
made as to the price. 

2. That the same were reasonably worth rupees. 

3. That the defendant has not paid the same. 

{Demand of judgment. 

(Note, — The law implies a promise to pay so much as the goods are reasonably worth.] 

No. 8. 

For Goods delivered to a Third Party at Defendant’s Request at a 

Fixed Price. 

{Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff sold to the defend- 

ant {one hundred barrels of flour'll and, at the request of the defendant, delivered 
the same to one E. F. 

2. That the defendant promised to pay to the plaintiff rupees therefor, 

3. That he has not paid the same. 

{Demand of jrjtdgment.) 


No. 9. 

Fob Necessaries Furnished to the Family of Defendant’s Testator without 

HIS Express Request, at a Reasonable Price. 

{Title.) 

A. i?., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff furnished to 

i/bnes], the wife of {James Jones']^ deceased, at her request, sundry articles of {food 
and clothing^^ but no express agreement was made as to the price. 

2. That the same were necessary for her. 

3. That the same were reasonably worth rupees. 

4. That the said James Jones refused to pay the same. 

5. That the defendant is the executor of the last will of the said James Jones. 

{Demand of judgment."] 

No. 10. 

For Goods sold at a Fixed Price. 

{Title.) 

A. B,, the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff sold to E. i^., 

of , deceased [a// the crops then growing on his farm in ]. 

2. That the said E. F. promised to pay the plaintiff rupees for the same. 

3. That he did not pay the same. 

4. That the defendant is administrator of the estate of the said E. F. 

[Demand of judgment ] 
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No, 11. 

For Goods sold at a Rbasonable Price. 

{Title.) 

A. B,y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , E. F., of , sold to 

the defendant [all the fruit growing in his orchard in j, but no express agree- 

ment was made as to the price. 

2. That the same was reasonably worth rupees. 

3. That the defendant has not paid the same. 

4. That on the day of the High Court of Judicature at Fort 

William duly adjudged the said E. F. to be a lunatic, aud appointed the plaintiff 
committee of his estate, with the usual powers for the manageiiieul thereof. 

5. The plaintiff as committee as aforesaid [^Demand of judg men t\. 

[Note. — W hen the lunatic’s estate is not subject to the ordinary original jurisdiction of 
a High Court, for paragraphs 4 and 5 substitute the following : — ] 

4. That on the day of the Civil Court of duly adjudged 

the said E. F. to be of unsound mind aud incapable of managing his affaiis, and 
appointed the plaintiff manager of his estate. 

5. The plaintiff as manager as aforesaid [^Dcmand of jadgmentl. 

No. 12. 

For Goods made at Defendant's Request, and not Accepted. 

{Title.) 

A. B.^ the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , E F., , agreed 

with the plaintiff that the plaintiff should make for him [sjo: tables and fifty chair8]y 
and that the said E. F. sliould pay for the same upon delivery thereof 

rupees. 

2. That the plaintiff made the said goods, and on the day of IS > 

offered to deliver the same to the said E. jP., and has ever since been ready and 
willing 80 to do. 

3. That the said E. F. has not accepted the said goods or paid for the same. 

4. That on the day of 18 , the High Court of Judicatuie at Fort 

William duly adjudged the said E. F, to be a lunatic, and appointed llie defendant 
committee of his estate. 

6. The plaintiff prays judgment for rupees with interest from the 

day of at the rate of per cent. j>er annum, to be paid out of the estate^ 

of the said E. F. in the hands of tho defendant. 

No. 13, 

For Deficiency upon a Re-sale [Goods Sold at Auction], 

{Title.) 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff put up at auction^ 

sundry [articles of merchandise] y subject to the condition that all goods not paid for 
and removed by the purchaser thereof within [ten days] after the sale should bo 
re-sold by auction, on his ac(^ount^ of which condition the defendant had notice 

2. That the defendant purchased [one crate of crockery] at the said auction at 

the price of rupees. 

3. That the plaintiff’ was ready and willing to deliver the same to the defendant 
on the said day and for [ten days] thereafter, of which tho defendant had notice. 

4. That the defendant did not take away the said goods purchased by him, nor 
•pay therefor, within [ten days] after the sale, nor afterwards. 

5. That on the day of 18 , at , the plaintiff re-sold the 88 lLcI 

[crate of crockery ]y on account of the defendant, by public auction, for 
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6. That the expenses attendant upon-snch rc-sale amounted to rupees. 

7. That the defendant has not paid the deficiency thus arising, amounting to 

rupees. 

[Demand of judgment,"] 

[Note to § 4. — Unless the seller agreed to deliver, the purchaser must fetch the goods. See 
Act IX. of 1872, sec. 93.] 

No. 14. 

For the Purchase-money of Lands conveyed. 

(^Title.) 

A. the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff sold [and con- 

veyed] to the defendant [the house and compound, No. , in the city of , or a 
farm known as , in , or a piece of hind lying, dc.]. 

2. That the defendant promised to pay the plaintiff rupees for the said 

[house and compound, or farm, or land], 

3. That he has not paid the same. 

[Demand of judgment.] 

[Note. — Where there has been no actual conveyance, say in § 1, “ sold to the defendant 
the house, &c., and placed him in possession of the same.”] 

No. 15. 

For the Purchase-money of Immoveable Property contracted to be sold, but 

NOT conveyed. 

(Title.) 

A. j5., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant 

mutually agreed that the plaintiff should sell to the defendant, and that the defend- 
ant should purchase from the plaintiff [the house. No. , in the town of , 

or one hundred bigas of land in , bounded by the East Indian railroad, and 

by the other lands of the plaintiff] for rupees. 

2. That on the day of 18 , at , the plaintiff tendered [or 

was ready and willing, and offered to execute] a sufficient instrument of conveyance 
of the said property to the defendant, on payment of the said sum, and still is ready 
and willing to execute the same. 

3. That the defendant has not paid the said sum. 

[Demand of judgment.] 

No. 16. 

For Services at a Fixed Price. 

(Title.) 

A. the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant [hired plaint- 
iff as a clerk, at the salary of rupees per year]. 

2. That from the [said day] until the day of 18 , the plaintiff 

served the defendant as Ids [clerk]. 

3. That the defendant has not paid the said salary. 

[Demand of judgment.] 

No. 17. 

For Services at a Reasonable Price. 

(Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. That between the day of 18 , and the day of 18 , 

at , plaintiff [executed sundry drawings, designs, and diagrams] for tha 
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defcD^ftOt, at bis request ; but no express agreement was made as to the sum to be 
paid for such services. 

2. Tliat the said services were reasonably worth rupees. 

3. That the defendant has not paid the same. 

{Dtmand qf judgrtient.^ 

' No. 18. 

For Services and Materials at a Fixed Price. 

{Title.) 

A. 5., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff [furnished the 

paper for and printed one thousand copies of a book called ] for the defend- 

ant, at his request [and delivered the same to him]. 

2. Tiiat the defendant promised to pay rupees therefor. 

3. That he has not paid the same. 

\_Demand of judgment.'] 


No. 19. 

For Services and Materials at a Reasonable Price. 

{Title.) 

A. the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plaintiff built a house 

[known as No. , in ], and furnished the materials therefor, for the defend- 

ant, at hi.s request, but no express agreement was made as to the price to be paid 
for such work and materials. 

2 That the said work and materials were reasonably worth rupees. 

3. That the defendant has not paid the same. 

[^Demand of judgment] 


No. 20. 

For Rent reserved in a Lease. 

{Title.) 

A. the above-named plaintiff, states as follows *. — 

1. That on the day of 18 , at , the defendant entered into 

a contract with the plaintiff, under their hands, a copy of which is hereto annexed. 

[Or state the substance of the contract.] 

2. That the defendant has not paid the rent of the [month] ending on the day 

of 18 , amounting to rupees. 

{Demand of judgment.] 

Another Form. 

1. That the plaintiff let to the defendant a house, No. 27, Chowringhee, for seven 

years, to hold from the day of 18 , at rupees a year, payable 

quarterly. 

2. That of such rent quarters are due and unpaid. 

^ [Demand of judgment.] 

No. 21. 

For Use and Occupation at a Fixed Rent. 

{Title.) 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant hired from 

the plaintiff [the house No. , Street], at the rent of rupees, pay- 

able on the first days of 
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5^. Tbat the defonrlant occupied the said premises from the day of 
18 j to the day of 18 . ** * 

3. That the defendant has not paid tupecs, being the part of sttid tent 

due on the first of 18 

[Demand of judgment. \ 

No. 22. 

For Use and Occupation a Reasonable 

{Title.) 

A. J&., the above-named plaintiff, executor of the will of X. IF., deceased^ 
States as follows : — 

1. That the defendant occupied [the housC) No. , Street] by permis* 

sion of the said X. F., from the day of 18 , until the day of 

18 , and no agreement was made as to payment for the use of the said premises. 

2* That the use of the said premises for the said period was reasonably worth 
rupees. 

3. That the defendant has not paid the same. 

4. The plaintiff as such executor as aforesaid prays judgment for rupees^ 

No. 23. 

For Board and Lodgino. 

{Title.) 

A. .B., the above-named plaintiff*, states as follows 

1. That from the day of 18 , until the day of 18 ^ 

the defendant occupied certain rooms in the house [No. , Street], by per* 
mission of the plaintiff, and was furnished by the plaintiff, at his request, with meat) 
drink, attendance, and other necessaries^ 

2. That, in consideration thereof, the defendant promised to pay [or that no 

agreement was made as to payment for such meat, drink, attendance) or necessaries) 
but the same were reasonably worth] the sum of rupees^ 

3. That the defendant has not paid the same. 

[Demand of judgment.'] 


No. 24. 

For Freight of Goodb. 

{Title.) 

A. B.f the above-named plaintiff, states as follows • 

1. That on the day of 18 , at , plaintiff transported in [his 

barge, or otherwise] [one thousand barrels of flour or sundry goods from 

to , at the request of the defendant. 

2. That the defendant promised to pay the plaintiff the sum of [one rupee per 

barrel] as freight thereon [or that no agreement was made as to payment for such 
transportation, but such transportation was reasonably worth rupees]. 

3. That the defendant has not paid the same. 

[Demand of judgment.] 

No. 25. 

For Pasbage-money. 

( Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff: conveyed the defendant Qa 

his ship, called the ] from to at his request. 


C. P. 00. 
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2. That the defendant promised to pay the plaintiff rnpeea therefor. 

[Or that no ajjreement was made as to the price of the said passage, but the said 
passage was reasonably worth rup<^ea.] 

3. That the defendant has not paid the same. 

\^Demand of judgment'] 

No. 26. 

On an Award. 

(Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant 

having a controversy between them concerning [a demand of the plaintiff for the 
price of ten barrels of oil, which the defendant refused to pay], agreed to submit 
the same to the award of E. F. and G. ZT., arbitrators [or entered into an agree- 
ment, a copy of which is hereto annexed.] 

2. That on the day of 18 , at , the said arbitrators awarded 

that the defendant should [pay the plaintiff rupees]. 

3. That the defendant has not paid the same. 

{^Demand of judgment.] 

[Note.— This will apply where the agreement to refer is not filed in Court.] 


No. 27. 

On a Foreign Judgment. 

(Title ) 

A. B,y the above-named plaintiff, states as follows : — 

1 . That on the day of 18 , at , in the State [or Kingdom] 

of , the Court of the State [or Kingdom], in a suit therein pending 

between the plaintiff and the defendant, duly adjudged that the defendant should 
pay to the plaintiff rupees, with interest from the said date. 

2. That the defendant has not paid the same. 

(Demand of judgment.] 

PLAINTS UPON INSTRUMENTS FOR THE PAYMENT 

OF MONEY ONLY. 

No. 28. 

On an Annuity Bond. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1 . That on the day of 18 , at , the defendant by his bond 

became bound to the plaintiff in the sum of rupees to be paid by the defend- 

ant to the plaintiff, subiect to a condition that, if the defendant should pay to the 
plaintiff rupees half-yearly on the day of and tl)e day of 

in every year during the life of the plaintiff, the said bond should be void. 

2. That afterwards, on the day of 18 , the sum of rupees 

for of the said half-yearly payments of the said annuity became due to the 

plaintiff, and is still unpaid. 

(Demand of judgment] 


No. 29. 

Payee against Maker. 

(Title.) 

A, B.^ the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant, by his pro- 
missory note, now overdue, promised to pay to the plaintiff rupees 

[days] after date. 
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2. Tliat Iio has not paid the same [except rupees, paid on the day 

©f 18 ]. 

[^Demand of judgment, 

[Note. — Where the note is payable after notice^ for paragraphs 1 and 2 mhstituie : — ] 

1. That on the day of 18 , at , the defendant, by hi» 

promissory note, premised to pay to the plaintiff rupees months 

after notice. 

2. That notice was afterwards given by the plaintiff te the defendant to pay 

the same months after the said notice. 

3. That the said time for payment has elapsed, but the defendant has not paid 
the same. 

[ Where the note is payable at a particular place^ say — ] 

1. Tliat on the day of 18 , at , the defendant, by his pro- 

missory note, now overdue, promised to pay to the plaintiff [at Messrs. A, and Co's^ 
Ma(iraH] rupees months after date. 

2. That the said note was duly presented for payment [at Messrs. A, and Cb.’sJ 
aforesaid, but lias not been paid. 

Written Statement of the Defendant, 

In the Court, &c. 

' C. D , tlie above-named defendant, states as follows 

1. Tlie def(Mul!int made tlie note sued upon under the following circumstances : 
The plaintilT and defendant bad for some years been in partnership as indigo manu- 
facturers, and it had been agreed between them that they should dissolve partner- 
ship, that tlie plaintiff should retire from the business, and that the defendant should 
take OAM‘r the whole of the partnership-assets and liabilities, and should pay tho 
pliiintiff the value of his share in the assets af(t*r d(Mlucting the liabilities. 

2. Tho plaintiff thereupon undertook to examine the partnership-books, and 
inquire into the state of the partnership-ass(*ts and liabilities ; and he did accords 
ingly examine the said books and make tbe said inquiries, and lie thereupon repro- 
Beuted to the defendant that the assets of the firm exceeded Rs. 1,00,000, and that 
the liabiliti es of the firm were less than Rs 30,000, whereas the fact was that tho 
assets of the firm were less than Rs. 50,000, and the liabilities of the firm largely 
exceeded the assets. 

3. The misrepresentations mentioned in the second paragraph of this statement 
induced the defendant to make tho note now sued on, and there never was any other 
consideration for the making of such note. 


No. 30. 

First Indorsee against Maker. 

{Title.) 

A. the above-named plaintiff, states as follows 

1. Tliat on the day of 18 , at , the defendant, by his pro- 

missory note, now overdue, promised to pay to the order of E. F> [or to E, E, or 
order} rupees [ days after date]. 

2. That the said E. F, indorsed tlie same to the plaintiff. 

3. That the defendant has not paid the same. 

\^Demand of judgment'^ 

No. 31. 

Subsequent Indorsee against Maker, 

( Title.) 

Af 2?., the above-named plaintiff, states as follows 

1. \As in the last preceding form."] 

2. That the same was, by "the indorsement of the said E, F, and of G. H, and 
/. J. [or and others] transferred to tbe plaintiff. 

3. That the defendant has not paid the same. 

[^Demand of judgment,'] 
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No. 32. 

First Indorsee against First Indorser. 

{Title.) 

A. B,, the above-named plaintiff, states as follows 

1. That F. E, on the day of 18 , at , by his promissory 

note, now overdue, promised to pay to the defendant or order rupees 

months after date. 

2. That the defendant indorsed the same to the plaintiff. 

3. That on the day of 18 , the same was duly presented for pay^ 

ment, but was not paid. 

[0 r state facts excusing xoant of 'presentment.'] 

4. That the defendant had notice thereof. 

5. That he has not paid the same. 

[Demand of judgmeni.] 


No. 33, 

Bdrsequent Indorsee against First Indorser ; the Indorsement being special, 

(Title ) 

A. B., the above-named plaintiff, states as follows ; — 

1. That the defendant indorsed to one E. F. a promissory note, now overdue, 
made [or purporting to have been made] one G. on the day of 

18 , at , to the order of the defendant, for the sum of rupees 

[payable days after date]. 

2. That the same was, by the indorsement of the said E. F. [and others], 
transferred to the plaintiff. [Or that the said E. F. indorsed the same to the 
plaintiff.] 

3. 4, and 5. [6bme as 3, 4, and 5 of the last preceding form.'y 

[Demand of judgment.] 

No. 34. 

Subsequent Indorsee against his Immediate Indorser. 

(Title.) 

A. i?., the above-named plaintiff, states as follows : — 

1. That the defendant indorsed to him a promissory note, now overdue, made [(W' 

purporting to have been made] by one E. F.y on the day of 18 , at 

, to the order of one G. H., for the sum of rupees], payable daya 

after date], and indorsed by the said G. H. to the defendant, 

2, S, and 4. [Same as in 3, 4, and 5 in Form No. 33.] 

[Demand of judgment.] 

No. 35, 

Subsequent Indorsee against Intermediate Indorser. 

" (Title.) 

A. jB., the above-named plaintiff, states as follows : — 

1. That a promissory note, now overdue, made [m* purporting to have been 
mad^ by one E. F.y on the day of 18 , at , to the order of one 

Ilyy for the sum of rupees [payable days after date], and indorsed by 

the said G. //., to the defendant, was, by the indorsement of the defendant [and 
Others], transferred to the plaintiff. 

3, and 4. [As in No. 33 ] 

[Demand of judgment.] 
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No. 36. 

Subsequent Indorsee against Maker, and First and Second Indorser. 

In the Court of at 

Civil Suit No. 

A. B., of 
against 
C. D , of 
E. F., of 
and 

G. H., of 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant, C. Z)., by his 

promissory note, now overdue, promised to pay to the order of the defendant, E. F.^ 

rupees [ months after date]. 

2. That the said E. F. indorseti the same to the defendant, G. H., who in- 
dorsed it to the plaintiff. 

3. That on the day of 18 , the same was presented [or state factj 

excusing want of presentment] to the said C. D. for payment, but was not paid. 

4. That the said E. F. and G. H. had notice thereof. 

5. That they have not paid the same. 

[Demand of judgment.] 

No. 37. 

Drawer against Acceptor. 

[Title.) 

A. B.j the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , by his bill of exchange, 

now overdue, the plaintiff required the defendant to pay him rupees [ 

days after date, or sight, thereof]. 

2. That the defendant accepted the said bill. [If the hill is payable at a cer- 
tain time after sights the date of acceptance should he stated f otherwise it is not ne- 
cessary^ 

3. That he has not paid the same. 

4. That by reason thereof the plaintiff incurred expenses in and about the pre- 
senting and noting of the bill, and incidental to the dishonour thereof. 

[Demand of judgment.] 

piOTE, — Where the hill is payable to a third party^ for paragraphs 1, 2, 3, say — ] 

1. That on, &c., at, &c., by his bill of exchange, now overdue, directed to the 
defendant, the plaintiff required the defendant to pay to E. F. or order 

rupees months after date. 

2. That the plaintiff delivered the said bill to the said E. F. on 

3. That the defendant accepted the said bill, but did not pay the same, where- 
upon the same was returned to the plaintiff. 

No. 38. 

Payee against Acceptor. 

(Title.) 

A. B y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant accepted the bill of ex- 

change, now overdue, made [or purporting to have been made] by one E. F.y on 
the day of 18 , at , requiring the defendant to pay to the plaint- 
iff rupees after sight thereof. 

2. That he has not paid tho same. 

[Demand of judgment.] 
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No. 39. 

First Indorsee against Acceptor. 

{Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. That on tho day of 18 , the defendant accepted a bill of ex- 

change, now overdue, made [<w purporting to have been made] by one E. F., on the* 

day of 18 , at , requiring the defendant to pay to the order of 

one G. H rupees after sight thereof. 

2. That the said G. H. indorsed the same to the plaintiff, 

3. That the defendant has not paid the same. 

IDemand of judgment.^ 


No. 40. 

Subsequent Indorsee against Acceptor. 

( Title.) 

A. the above-named plaintiff, states as follows : — 

1. [A« in the la&t lyreceding form., to the end of the article 1,] 

2. That by the endorsement of the said G. H. [and others], the same wa» 
transferred to the plaintiff. 

3. That the defendant has not paid the same. 

{^Demand of judgment. 


Payee against Drawer for Non-Acceptance. 

(Title.) 

A. B., the above-named plaintiff, states as follows 

1. That on tlie day of 18 , at , the defendant, by his bill 

of exchange, directed to E. F., required the said E. F. to pay to the plaintiff 

rupees [ days after sight]. 

2. That on the day of 18 , the same was duly presented to the* 

said E. F. for acceptance, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

(Demand of judgment. 

No. 42. 

First Indorsee against First Indorser. 

{Title.) 

A. /?, the above-named plaintiff, states as follows r — 

1. That the defendant indorsed to the plaintiff a hill of exchange, now overdue,, 

made (or purporting to have been made] hy one E. F., on the day of 

18 , at , requiring one G. B. to pay to the order of the defendant 

rupees [ days] after sight [or afterdate, or at sight] thereof [and accepted 
by the said G. H. on the day of 18 ]. 

2. That on the day of 18 , the same was presented to the said 6?. 

H. for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid tho^-same. 

(Demand of judgment.^ 

No. 43. 

Subsequent Indorsee against First Indorser ; the Indorsement being speciai; 

{Title.) 

A. B , tho above-named plaintiff, states as follows: — 

1. That the defendant indorsed to one E F. ^ bill of exchange, now overdue^ 
made [or purporting to have been made] by one G, //., on the day of 18 


f 
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, requiring one I. J. to pay to the order of the defendant 
rupees days after sight thereof [or otherwise]^ and accepted by the said /. J. on 

the day of 18 . [^Thia clause may be omitted^ if not according to the 

Jbcf] 

2. That the same was, by the indorsement of the said E. F. [and others], trans- 
ferred to the plaintiff. 

3. That on the day of 18 the same was presented to the said /, f 

lor payment, and was dishonoured. 

4. That the defendant had due notice thereof. 

6. That he had not paid the same. 

[^Demand of judgment."] 

No. 44. 

Subsequent Indorsee against uis Immediate Indorser. 

{Title.) 

A. B.^ the above-named plaintiff, states as follows: — 

1. That the defendant indorsed to plaintiff n bill of exchange, now overdue, 

made [or purporting to have been made] by one E. F., on the day of 18 

, at , requiring one G. H. to the order of I. J. rupees 

days after eight thereof [or otherwise]^ [accepted by the said G. H.], and indors- 
■ed by the said /. J. to the defendant. 

2. That on the day of 18 , the same was presented to the said G. 

for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

\^Demand> of judgment.] 

No. 45. 

Subsequent Indorsee against Intermediate Indorser. 

(Title.) 

A. the above-named plaintiff, states as follows : — 

1. That a bill of exchange, now overdue, made [or purporting to have been 

made] by one E. F., on the day of 18 , at , requiring one 

G. El. to pay to the order of one 1. J. rupees days after sight thereof 

for otherwise].^ [accepted by the said G. /7.], and indorsed by the said 1. J. to the 
defendant, was, by the indorsement of the defendant [and others], transferred to 
the plaintiff. 

2. That on the day of 18 , the same was presented to the said <7. 

for payment, and was dishonoured. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[Demand of judgment.] 

No, 4G. 

Indorsee against Drawer, Acceptor, and Indorser, 

In the Court of , at 

Civil Suit No. 

A . B., of 
against 
C. 'D., of 
E. F., of 
and 

/ 

A. B.j the above-named plaintiff, states as follows 

1. That on the day of 18 , at , the defendant C. D.. by hia 

bill of exchange, now overdue, directed to the defendant E, F.^ retjuired tne said 
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E. F. to pay to the order of the defendant (r. H. rupees [ days aftet 

sight thereof]. 

2. That on the d^ of 18 , the said E. F. accepted the same. 

3. That the said G. it. indorsed the same to the plaintiff. 

4. That on the day of 18 , the same was presented to the said 

E. F. for payment, and Was dishonoured. 

5. That the other defendants had due notice thereof. 

6. That they have not paid the same. 

[Demand of judgment.'] 

No. 47. 

Payee against Drawer for Non-acoeptanoe op a Foreign 

{Title.) 

A. 5., the above*-named plaintiff, states as follows 

1. That on the day of 18 , at , tho defendant, by his bill 

of exchange, drawn in Calcutta, required one E. F. to pay to the plaintiff in [London] 

pounds sterling [sixty days] after sight thereof. 

2. That on the day of 18 , the same was presented to the said 

E, F. for acceptance, and was dishonoured, and was thereupon duly protested. 

3. That the defendant had due notice thereof. 

4. That he has not paid the same. 

[5. That the value of pounds sterling, at the time of the service of notice 

of protest on tho defendant, was rupees annas.] 

Wherefore the plaintiff demands judgment against tho defendant for rupees, 
with [ten per centum] compensation add interest from the day for 18 • 


No. 48* 

Payee against Acx^eptor. 

( Title.) 

A. B.j the above-named plaintiff, states as follows t — 

1. That on the day of 18 , at , one E. F.^ by his bill of 

exchange, now overdue, directed to the defendant, required tho defendant to pay to 
the plaintiff rupees after date [or days after sight] thereof. 

2. That on tho day of 18 , the defendant accepted the said bill, 

3. That he has not paid the same. 

[Demand of judgment] 


No. 49. 

On a Marine [open] Policy on Vessel lost by Perils of the Sea, &o. 

{Title,) 

A. the above-named plaintiff, states as follows 

1. The plaintiff was the owner of [or had an interest in] the ship at the 

time of her loss, as hereinafter mentioned. 

2. That on the day of 18 , at , the defendants. In con- 
sideration of rupees to them paid [or which the plaintiff then promised to pay], 

executed to him a policy of insurance upon the said ship, a copy of which is hereto 
annexed ; [or whereby the^ promised to pay to the plaintiff, within days after 
proof of loss and interest, all loss and damage accruing to him by reason of the de- 
struction or injury of the said ship, during her next voyage from to , 

whether by perils of the sea or by fire, or by other causes therein mentioned, not 
exceeding rupees]. 

3. That the said ship, while proceeding on the voyage mentioned in the said 

policy, was, on the day of 18 , totally lost by the perils of the sea 

[or otherwise]. 

4. That the plaintiff’s loss thereby was 


rupees. 
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t). Ti’lint, on 11)0 (lay of 18 , he furuihljed the defendants with pioul* 

of bis loss and interest, and otherwise duly peifvjnned all the conduiuus of the said 
policy on his pari. 

6. That llie derendanis have not paid the said ’ 

\_Demand of ji 

No 50 

On Cargo, lost dy Firl : — \'at,uft> Polfoy 

{Title ) 

A. />., the fibove-nanied plaintilV, states as follows : — 

1. That plaintifl' wa^ the owner of [or had an infeiest in] [one him hod haleri 

of cotton] on board tlie ship at the time of her loss as hcM’eioafter meu- 

lioned. 

2. That on the day of 18 , at , the d(*fendants, in eonsi- 

deratioR of tupecs which the plaiidifl then paid [o?* promised to pay], ex' - 

ented in him a policy of insurance upon ihe said ^oods, a copy of w hieli is hcreU'' 
annexed ; [or whereby they piomisial to pay to the plaintifT riif)('es in ease of 
the total loss, by hre or other causes nnoitioned, of tlie said goods IxTore their land 
ing at ; or, in case of partial loss, siich damage as the plaintilf rniglit sns 

tain thereby, provided the same should not exceed per centum of the whole 
value of the goods]. 

3. That on tlie day of 18 , at , while juoceeding on tlie 

Voyage mentioned in the said polic 3 g the said goods were total!}' destioyed by fire 
{or as the case ina}' he). 

4. 5, and 6. in paragraphs 4, .5, ami 6 of the last preceding form, j 

[Demand of jvdgment.~\ 

Ni). 51 

On Fnrj'iH'r — Vai. rKo Polra. 

{TUle ) 

A. B., the above-named plaintilf, states a^ i Hows . — 

1. Tliat the plaintiff had an irit(*rcst in the freight to he emned by the ship 

on her voj’age fiom to , at tlie time of iirr loss, as hereinaftoi* 

fneutioned, and that a largo qnantit\' of goods was shijiped n])on freight in licr at 
that time. 

2. That on the da}’^ of 18 , at , the defendant, in consi- 
deration of rupees to liiin paid, <‘xeenled to (he pl.iiiililf a policy of insuraneo 

upon the said freight, a copy of wliieh is h(‘i(;to annexed [m* (n; \ as hrfore']. 

3. That the said shi}), while pi oceeiliiig upon ilu' vo^ag'' invuitioi f'd in t. t^llid 

policy, was, on the day of 18 , totally lost l)y [tlie penis of tlie sea]. 

4 That the plaintilf has not reccdvci^ .my foaglit fioin tlu' said ship, nor did 
she earn anA on tlie said x'oyago, by leasou of her loss as aforesaid. 

5 and G. [.tls in Form No. 49>~\ 

[Demand, of ji 
No 52. 

For a Loss dy (iKNER.iL A 
( Title ) 

A. R, the above-named plaintiil, .slates as follows 

1, That f)lainti(f was the owner of [or ii.id an interest in] [one hundred bales 

of cotton] shipped on board a vessel called the I" Z., from to , at the 

time of the loss liereafter mentioned. 

2. That on the day of 18 , at , in consideration of 

rupees [^which tlie plaintitT then promisial to pay], the defendant executed to tlio 
plaintiff a policy of msuiuiice upon his said goods, a copy of which is hereto an- 
nexed [or state its tenor, as before]. 


C . P. 61 . 
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3. That on the day of 18 , while proceeding? on the voya^ 

mentioned in the said policy, tne said vessel was so endangered by perils of the sea, 
that the master and crew thereof were compelled to, and did, cast into the sea a 
large part of her rigging and furniture. 

4. That the plaintifE was, by reason thereof, compelled to, and did, pay a general 

average loss of rupees. 

5. That on the day of 18 , he furnished the defendant with proof 

of his loss and interest, and otherwise duly performed all the conditions of the said 
policy on his part. 

6. That the defendant has not paid the said loss. 

[^Demand of judgment’] 


No. 53. 

For a Particular Average Loss. 

{Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1 and 2. \_A8 in the last preceding form.] 

3. That on the day of 18 , while on the high seas, the sea- water 

broke into the said ship, and damaged the said [cotton] to the amount of rupees. 
4 and 5. ^As in paragraphs 5 and 6 of the last preceding form.] 

[Demand of judgment.] 


No. 54. 

On a Fire Insurance Policy. 

{Title.) 

A. J5., the above-named plaintiff, states as follows : — 

1. That plaintiff [was the owner of, or] had an interest in a [dwelling-house 

known as No. , Street, in the city of ], at the time of its destruc- 

tion [or injury] by fire as hereinafter mentioned, 

2. That on the day of 18 , at , in consideration of 

rupees [to them paid], the defendants executed to the plaintiff a policy of 
insurance on the said [premises], a copy of which is hereto annexed [or state its 
tenor], 

3. That on the day of 18 , the said [dwelling-house] was totally 

destroyed [or greatly damaged] by fire. 

4. That the plaintiff’s loss thereby was rupees. 

6. That on the day of 18 , he furnished the defendants with proof 

of his said loss and interest, and otherwise duly performed all the conditions of the 
said policy on his part. 

6. That the defendants have not paid the said loss. 

[Demand of judgment] 


No. 55. 

Against Surety fob Payment of Rent. 

( Title.) 

A. i?., the above-named plaintiff, states as follows : — 

1. That on the day of .. 18 , at , one E. F. hired from tho 

plaintiff, for the term of years, the [house No. , Street ], at 

the annual rent of rupees, payable [monthly]. 

2. That [at the same time and place] the defendant agreed, in consideration of 
the letting or the said premises to the said E. F.y to guarantee the punctual pay- 
ment of the said rent. 

3. That the rent aforesaid for the month of 18 > amounting to 

rupees, has not been paid. 

[If by the terms of the agreementj notice is required to he given to the surety^ 
add " 
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4. That on the day of 18 , the plaintiff gave notice to the defend* 

ant of the non-payment of the said rent, and demanded payment thereof. 

5. That he has not paid the same. 

[Hemand of judgment^ 


.B.—PLAINTS FOR COMPENSATION FOR BREACH OF CONTRACT, 

No. 56. 

For Breach of Agreement to convey Land. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at ’ , the plaintiff and defendant 

entered into an agreement, under their hands, of which a copy is hereto annexed. 

[Or, That on, &c., the defendant agreed with the plaintiff that, in consideration 
of a deposit of rupees then paid, and of the further sum of [ten thousand} 

rupees payable as hereinafter mentioned, he would, on the day of 
18 , at , execute to the plaintiff a sufficient conveyance of [the house 

No. ^ Street, in the city of , free from all incumbrances ; and the 

plaintiff agreed to pay [ten thousand] rupees for the same on delivery thereof.] 

2. That on the day of 18 , the plaintiff demanded the conveyance 

of the said property fr()m the defendant, and tonder(*d rupees to the defend- 

ant [or that all conditions were fnUilled, and all things happened, and all times 
elapsed, necessary to entitle the plaintiff to have the said agreement performed by 
the defendant on his part]. 

3. That the defendant has not executed any conveyance of the said property 
to the plaintiff [or that there is a mortgatre upon the said property, made by 

to , for rupees, registered in the office of , on the day 

of 18 , and still unsatislied, or any other defect of titW]. 

4. That the plaintiff has thereby lost the use of the money paid by him as 
such deposit as aforesaid and of otlier moneys provided by him for the completion 
of the said purchase, and has lost the exp^mses incurred by him in investigating the 
title of the defendant and in preparing to perform the agreement on his part, and 
has incurred expense in endeavouring to procure the performance thereof by the 
defendant. 

5. The plaintiff prays judgment for rupees compensation. 

No. 57. 

For Breach of Agreement to pdbchase Land. 

{Title.) 

A. j5., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defend- 

ant entered into an agreement, under their hands, of which a copy is hereto annexed, 

[Or, Tliat on tho day of 18 , at , the plaintiff and defend- 

ant mutually agreed that the plaintiff should sell to the defendant, and that tho 
defendant should purebase from tho plaintiff, forty bighas of land in the village of 
for rupees.] 

2. That on the day of 18 , at , the plaintiff, being then 

the absohite owner of the said property [and the same being free from all incum- 
brances, as was made to appear to the defendant], tendered to the defendant a suffi- 
cient instrument of conveyance of the same [or was ready and willing, and offered, 
to convey the same to the defendant by a sufficient instrument], on the payment 
by the defendant of the said sum. 

3. That the defendant has not paid the same. 

[Demand of j ad gmenLi 
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No. 58. 

Annff}€r Form. 

For not completing a PuucfiASE oi*’ Immoveable Property. 

A. il., the above-uaniod phiinlitf, states as follows : — 

1. That by an agreement dated the day of 18 , it was ais^reed by 

and between the plainiill and tbedefendant tliat the plaintilf should sell to to the de- 
fendant and the defendant should pundiasc* from the plaintitf a hous(‘ and land attho 
price of rupee s, upon the terms and eonditions following (that is to say) : — • 

(a) That the def('ndant sliouhl )iay tlu* plaintiff a deposit of rupees in 

part of the said purchase-money on the siguiuir of the said airieement, and the re- 
mainder on the da} of 18 , on which day the said purchase should bo 

completed. 

(/>) That the plaintiff should deduce and make a good title to the said premises 
on or before the day of 18 , and on payment of the said remainder of 

the said purchase-money as aforesaid shonld execute to the defendant a proper con- 
veyance of the said premises, to l)e pii p.ii vl jit tlie defendant’s expense. 

2 That all conditions wt're fuliill<‘d, .and all tilings happent'd, and all times 
elapsed, necessary to entitle the plaintiff to have the s.ud agetmient performed by 
the defonilant on his part, yet tln^ defendant did not pay the plaintiif the remainder 
of the baid purchase-money as aforesaid on his part. 

3. That the plaintiff luis thereby lo<t tlie expensf' wliicb be incurred in pre- 
paring to perform the said agreement on Ins piirt, and lias been put to expense in 
endeavouring to procure the performance thereof by the defeiidiint. 

[^Demand of j tidy ment.'] 

No 5h. 

For not f'KLiviauNG Goods hold. 

( Title . ) 

A. B., the above-name<l plamtilf, states as f(dlowB : — 

1. That on the day of IH , <it , tin* plaintiff and defendant 

mutually agreed that the defendant should deliver [one huiulri'd barrels of flour] to 
the plaintiff [on the day of 18 ], and that thi plaintiff should pay 

therefor rupees on delivery. 

2 That on the [said] day tlie plaintiff was ready and willing, and offered to 
pay the defen iant the waul sum upon <lelivery of the Sviid ^(kvIs 

3. That ihe defend. ml has riot deliv(*re<l the same, whereby the plaintiff has 
been deprived of the piuhts wiilch would have accrued to him from such delivery, 

\^D email d of indy ment. ^ 

No. 60. 

For BiiiCACii of Contuaot to employ. 

( Title.) 

A. the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant 

mutually agreed that the plaintiff should serve the defendant as [an aticoiintant, 
or in the cap.u ity of foreman, or as the case may /je], and that the defendant .should 
employ the plaintiff as such, for ttie term of [one year], and pay him for his ser- 
vices rupees [monthly]. 

2. That on the day of 18 , the plaintiff entered upon the service 

of the def<Midarit as aforesaid, ami has ever since been, and still is, ready and willing 
to continue in siuh ser^ ice during the remainder of the said year, wlicreof the de- 
fendant always had notice, 

3. Thai on 1b. day of 18 , the defendant wrongfully discharged 

tlie plaintiff, and refused to permit him to servo ns aforesaid, or to pay him for nia 
Hcrvices, 

iDcmand of judymcnt.^ 
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No. 61. 

For Brea(;h of Contract to Employ, wiikue the Empeuyment never 

TOOK Effect. 

('Title.) 

A. B.j the above-named plaintiff, states as follows : — 

1. [As in the last preceding /onn.^ 

2. That on the day of 18 , at , the plaintiff offered to enter 

upon the service of the defendant, and has ever since Ix'en ready and v\ illin^ so to do, 

3. Tl)at the defendant refused to permit the plaintiff to enter upon such service, 
or to pay him for his services. 

[Demand of judgment.'] 


No. 02. 

For Breach of Contract to kkrve. 

(Title.) 

A. Zl., the above-named [)l:iinliff, states as follows : — 

1. That on tlio day of 18 , at , the plaintiff and defendant 

mutually ajrreed that the plaintiff slmnld (‘iiiploy the defmidant at an [annual] com- 
pensation of rupees, and that the defendant should serve the jilainiilf as [an 

artist] for the term of [one yeai]. 

2. That the plaintilf has always been ready and willincc perfoim his pait of 

the said agreement [and on the day of 18 , offered so to d(»]. 

3. That the del'endant [entered upon] the seivice of the pl-iintiil* on ihe al)ove- 

niontioned day, but afterwards, on the day of 18 , he refused to serve 

the plaintiff as aforesaid. 

[Demand of jxidgment.] 

No. 63. 

Against a Builder for Defective Workmanship. 

(Title.) 

A. Z?., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the plaintiff and defendant 

entered into an agreement, of which a copy is hereto annexed. 

[Or stale ihe ietwr of ihe coat rad.] 

[2. That the plaiuiiff duly performed all the ciiuditions of the said agreement 
on his part.] 

3 That the defendant [built the house refen cd to in the said agreement in a 
bad and unworkiuanlike maunei]. 

[Demand of judgment,] 

No 64. 

By the Master against the Father or Guardian of an Apprenticf. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant entered into 

an agreement, under liis hand and seal, * a copy of which is hereto annexed. 

[0 r state the tenor of ihe contract.] 

2. Tliat, after tlie making of the said agreement, the plaintiff received the said 
[apiprentice] into his service as siudi apprentice for the term afoiesaid, and has al- 
ways performed, and been ready and willing to perforin, all tilings in the said agreo- 
nierit on his part to he performed. 

3. That on the day of 18 , the said [appreidice] wilfully absented 

bimself from the service of the plaintiff, and e.ontinues so to do. 

[Demand of jndgrnent.] 


^ The form given in Act XIX. of lHr»0 roituiic.^ the .seal of the father or guardian. 
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No. 65. 

By THE Apprentice against the Master. 

{Title,) 

A. tho abave-named plaintijff, states as follows i— 

1. That on the day of 18 , at , the defendant entered into 

an agreement with the plaintiff and his [father], E. F.y under their hands and seals^ 
A copy of which is hereto annexed. 

2. That, after the making of the said agreement, the plaintifE entered into the 
service of the defendant with him after the manner of an aporentieo to serve for 
the term mentioned in the said agreement, and has always performed all things in 
the said agreement contained on liis part to be performed 

3. That the defendant has not [instructed the plaintiff in the business of 

, or state any other breach, such as cruelty^ failure to provide suffi,cien\ 
or other ill-treatment], 

\^Demand of judgment.] 

No. 66. 

On a Bond fob the Fidelity op a Clerk. 

{Title.) 

A. B y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , plain tiff employed one E. 

as a clerk. '* 

2. That on the day of 18 , at , the defendant agreed with 

the plaintiff, that if the said E. F. should not faithfully perform his duties as a clerk 
to the plaintiff, or should fail to account to tho plaintiff for all moneys, evidences of 
debt, or other property received by him for the use of the plaintiff, tlie defendant 
would pay to the plaintiff whatever loss he might sustain by reason thereof, not 
exceeding rupees. 

[Or, 2. That at the same time and place, the defendant bound himself to the 
plainiiff, by a writing under his hand, in the penal sum of rupees, condi- 

lioued tliat, if the said E. F. should faithfully perform his duties as clerk and 
cashier to the plaintiff, and should justly account to the plaintiff for all moneys,, 
evidences of debt, or other property which sliould be at any time held by him in 
trust for the plaintiff, the same should bo void, but mxt otherwise.] 

[O?', 2. That at the same time and place, tho defendant executed to the plaintiff 
a bond, a copy of which is hereto annexed.] 

3. That between the day of 18 , and the day of 

18 , the said E. F. received money and other property, amounting to the value of 

rupees, for the use of the plaintiff, for which he has not accounted to him,, 
and the same still remains due and unpaid. 

\^Demand of judgment.] 

No. 67. 

By Tenant against Landlord with Special Damage. 

{Title.) 

A. B.y the above-named plaintiff, states as follows i — 

1. That on the day of 18 , at , the defendant, by an iiK 

Btrument in writing, let to the plaintiff [the lionse No. , Street] for the terra 

of years, contracting with the plaintiff that he, the plaintiff, and his legal 

representatives, should qni(‘tly enjoy possession thereof for the said term. 

2. That all conditions were fulfilled and all things happened necessary to ea* 
title the plaintiff to maintain this suit, 

3. That on the day of , during the said terra, one E. F., who waa 

the lawful owner of the said house, lawfully evicted the plaintiff therefrom, 
still withholds the possession thereof from him. 
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4. That the plaintiff was thereby [prevented from continuing the business of a 
tailor at the said place, was compellea to expend rupees in moving^ and 

lost the custom of G. H. and J. J. by such removal]. 

[^Demand of judgment. 1 


No. 68. 

For Breach of Warranty op Moveables. 

{Title.) 

A. B.t the above-named plaintiff, states as follows:— 

1. That on the day of 18 , at , the defendant warranted a 

steam-engine to be in good working order, and thereby induced the plaintiff to 
purchase the same of him, and to pay him rupees therefor. 

2. That the said engine was not then in good working order, whereby the plaint- 
iff incurred expense in having the said engine repaired, and lost the profits which 
could otherwise have accrued to him while the engine was under repair. 

{Demand of judgment.'] 


No. 69. 

On an Agreement of Indemnity. 

{Title.) 

A. B., the above-named plaintiff, states as follows:— 

1. That on the day of 18 , at , the plaintiff and defendant, 

being partners in trade under the firm of A. B. and C. D , dissolved the said part- 
nership, and mutually agreed that the defendant should take and keep all the 
partnership-property, pay all the debts of the firm, and indemnify the plaintiff against 
all claims that might be made upon bim on account of any indebtedness of the 
said firm. 

2. That the plaintiff duly performed all the conditions of the said agreement 
on his part. 

3. That on the day of 18 , [a judgment was recovered against the 

plaintiff and defendant by one E. F.^ in the Higli Court of Judicature at , 

upon a debt due from the said firm to the said E. F., and on the day of 

18 ], the plaintiff paid rupees [in satisfaction of the same], 

4. That the defendant has not paid the same to the plaintiff. 

{Demand of judgment.] 

No. 70. 

By Ship-owner Against Freightor for not Loading. 

{Title.) 

A. B.^ the above-named plaintiff, states as follows: — 

1. That on the day of 18 , at , the plaintiff and defendant 

entered into an agreement, a copy of which is hereto annexed. 

[Or, 1. That on , at , the plaintiff and defendant agreed by 

charter-party that the defendant should deliver to the plaintiff’s ship at 

. on the day of IS > hundred tons of merchandise, which she 

should carry to , and there deliver, on payment of freight ; and 

that the defendant should have days for loading, days for discharge, 

and days for demurrage, if required, at rupees per day]. 

2. That at the time fixed by the said agreement the plaintiff was ready and will- 
ing, and offered to receive [the said merchandise, or the merchandise mentioned in 
the said agreement] from the defendant. 

3. That the period allowed for loading and demurrage has elapsed, but the de- 
fendant has not delivered the said merchandise to the said vessel. 

Wherefore, the plaintiff demands judgment for rupees for demurrage and 

rupees additional for compensation. 
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C.— PLAINTS FOR COMPENSATION UPON WRONGS. 

No. 71. 

For Trespass on Land. 

{Title.) 

A. B., the above-named plaintiff, states as follows: — 

1. That on the d.i) of 18 , at , the defendant entered npotl 

certain land of plaintiH, known as [and dopastniod the same with cattle, 

trod down the grass, cut the timber, and otherwise injured the same]. 

[Demand of jud gment.^ 

No. 72. 

For Trespass in entering a Dwelling-house. 

{Title.) 

A. J5., the above-named plaintiff, states as follows: — 

1. That the defendant entered a dwelling- house of the plaintiff called ^ 

and made a noise and distiirliamie therein for a long time, and broke 0})en the doors 
of the said dwelling house, and removed, took, and carried away the fixtures and 
goods of the plaintiff thereiti, and disposed of the same to the d(‘fend;in t’s ow u 
use, and expelled the plaintiff and his family fiom the posseNSion of the said 
dwelling lionse, and kept them so expelled for a long tiitie. 

2 That the plaintiff was thereby prevented from rarrying on his hnsiru'ss, and 
incurred expense iu procuring anoLlter.,d welling-hotise for himself and family. 

[Demand of judgment,) 


No. 73. 

For Trespass on Moveables. 

{Title.) 

A. /?., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , (be defendant broke open 

ten barrels of nun belonging to the plaintiff, and emptied their contents into the 
street [or seized and took tlje plaintiff’s goods, that is to say, iron, rice, and house- 
hold iurnilure, or as the case may be, and carried away the same, and disposed of 
them to bis own use] : 

or seized and took the plaintiff’s cows and bullocks, and impounded them, and 
kept them imfionnded for a long time. 

2 That the plaintiff was tiierehy dejnived of the use of tlie cows and bullocka 
during that time, and incurred expense in feeding them and in gettingthem restored 
to him ; and was also prevented from selling them at fair, as he otherwise 

would iiave done, and ihe said cows and hnllocks are diminished in value to the 
plaintiff [otherwise state the injury according to the facts). 

[Den\and of judgment.) 


No. 74. 

For the Conversion of Moveable Property. 

- {Title.) 

A. the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff was in possession of certain 

goods described in the schedule liereto annexeii [or of one tliousand barrels of Hour]. 

2. That on that day, at , the defendant converted the same to his own 

use, and wrongfully dejinved the plaintiff of the use and possession of the same. 

[Demand of judgment.) 

The Schedule. 



THE FOURTH SCHSDULJf. 


m 


Ko. 75. 

Against a WARSHonsEifAN for ^Rffusal to dbuv»r GK>od«. 

{Title.) 

A. B.f the above-named plaintiff, , states as follows : — 

<1. That on the day of 18 , At , the defendant, in consider* 

ation of the payment to him of rupees [or lupees per barrel, per 

month, &c.], agreed to keep in his godown ;[one nund red barrels of flour], and to 
deli vei* the same to the plaintiff on payment of the said sum. 

2. That thereupon the plaintiff deposited with the defendant , the said [huqdred 
barrels of flour]. 

3. That on the day of 18 , the plaintiff requested the defendant to 

deliver the said goods, and tendered him rupees [o?* the full amount of stor- 

age due thereon], but the defendant refused to deliver the same. 

4. That the plaintiff was thereby prevented from selling the said goods to E, F,^ 
and the same are lost to the plaintiff. 

{Demand oj 

No. 76. 

For pRocDRiNa Property bi Fraud. 

{TiiU.) 

A, B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant, for the pur* 

pose of inducing the plaintiff to sell him certain goods, represented to the plaintiff 
that [he, Uie defendant, was solvent, and worth rupees over all his liabilities] . 

2. That the plaintiff was thereby induced to sell [and deliver] to the defendant 

[dry goods] of the value of rupees. 

3. That the said representations were false [or state the particular falsehoods]^ 
and were then known by the defendant to be so. 

4. That the defendant has not paid for the said goods. [Or, if the goods were 

not delivered. That the plaintiff, in preparing and shipping the said goods, and pro- 
curing their restoration, expended rupees.] 

{Demand of judgment] 

No. 77. 

For fraudulently procuring Credit to be given to another Person. 

( Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant represented 

to the plaintiff that one E. F. was solvent and in good credit, and worth 
rupees over all his liabilities [or that E. F. then held a responsible situation, and was 
in good circumstances, and might safely be trusted with goods on credit], 

2 That the plaintiff was thereby induced to sell to the said E. F, [rice] of tho 
value of rupees [on month’s credit]. 

3. That the said representations were false and were then known by the defend- 
ant to be so, and were made by him with intent to deceive and defraud the plaintiff 
[or to deceive and injure the plaintiff], 

4. That the said E. F. [did not pay for the se^id goods at the expiration of the 
credit aforesaid, or] has not paid for the said rice, and the plaintiff has wholly lost 
the same by reason of the premises. 

[Demand of jud^gment] 

No. 78. 

For polluting the Water under the Plaintiff’s Land. 

{Title.) 

A. J5., the above-named plaintiff, states as follows : — 

1. That he is, and at all the times hereinafter mentioned was, possesffed *Gf cer- 
tain land called and situate in , and of a well therein, and of water 



496 


TlJE FOURTH SCHEDULE. 


in the saiii wpII, and was entitled to the use and benefit of the said well and of th* 
48 aid water therein, and to have certain springs and streams of water which flowed 
and ran into the said well to supply the same to flow or run without being fouled 
or polluted, 

2. That on the day of 18 , the defendant wrongfully fouled and 

polluted the said well and the said water therein, and the said springs and streams of 
■water which flowed into the said well. 

3. Tliat by reason of the premises the said water in the said well became impure 
and unfit for domestic and other necessary purposes, and the plaintifE and his family 
are deprived of the use and benefit of the said well and water, 

{^Demand of judgment.'] 

No. 79. 

For carrying on a Noxious Manufacture. 

{Title.) 

A. B., the above-named plaintiff, states as follows 

1. That the plaintiff is, and at all the times hereinafter mentioned was, possess- 
ed of certain lands called situate in 

2. That ever since the day of 18 , the defendant has wrongfully 

caused to issue from certain smelting works carried on by the defendant large quan- 
tities of offensive and unwholesome smoke and other vapours and noxious matter, 
which spread themselves over and upon the said lands, and corrupted the air, and 
settled on the surface of the said lands. 

3. That thereby the trees, hedges, herbage, and crops of the plaintiff growing 
on the said lands, were damaged atid deteriorated in value, and the cattle and live- 
stock of the plaintiff on the said lauds became unhealthy, and divers of them were 
poisoned and died. 

4. That by reason of the premises, the plaintiff was unable to depasture the 
■paid lands with cattle and sheep as lie otherwise might have done, and was obliged 
to remove bis cattle, sheep, and farming-stock therefrom, and has f)een prevented 
from having so beneficial and healthy a use and occupation of the said lands as ho 
otherwise would have had. 

[Demand of judgment.' 

No. 80. 

For obstructing a Way. 

{Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. That the plaintiff is, and at the time hereinafter mentioned was, possessed of 

Ja house in the village of ]. 

2. That he was entitled to a right of way from the said [house] over a certain 
field to a public highway and back again from the said highway over the said field 
to the said house, for himself and his servants [with vehicles, or on foot] at all times 
of the year. 

3. That on the day of 18 , defendant wrongfully obstructed the 

Baid way, so that the plaintiff could not pass [with vehicles, or on foot, or in any 
manner] along the said way [and has ever since wrongfully obstructed the same], 

4. [State special damage^ \f o.ny.] 

[Demand of judgment.] 

Another Form. 

1. That the defendant wongfiilly dug a trench and heaped np earth and stones 

in the public highway leading from to so as to obstruct it. 

2. That thereby the plaintiff, while lawfully passing along the said highway, 
fell over the said earth and stones [or into the said trcncfi], and broke his arm, ana 
Buffered great pain, and was prevented from attending to his business for a long 
time, and incurred expense for medical attendance. 

[Demand of judgment.] * 
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No. 81. 

For diverting a Watbr-coursbt. 

{Title.) 

A. the above-named plaintiff, states as follows • 

1. That the plaintiff is, and at the time hereinafter mentioned was, possessed 

of a mill situated on a [stream] known as the , in the village of r 

district of 

2. That by reason of such possession the plaintiff was entitled to the flow of 
the said stream for working the said mill. 

3. That on the day of 18 , the defendant, by cutting the bank of 

the said stream, wrongfully diverted the water thereof, so that less water ran into 
the plaintiff’s mill. 

4. That, by reason thereof, the plaintiff has been unable to grind more than 

sacks per day, wlnireas, before the said diversion of water, ho was able to 
grind sacks per day. 

[Demand of judgment.'] 

No. 82. 

For obstructing a Right to use Water for Irrigation. 

(Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That the plaintiff is, and was at the time hereinafter mentioned, possessed of 
certain lands, situate, &c., and entitled to take and use a portion of the water of a 
certain stream for irrigating the said lands. 

2. That on the day of the defendant prevented the plaintiff 

from taking and using the said portion of the said water as aforesaid, by wrongfully 
obstructing and diverting the said stream. 

[Demand of judgment.] 

No. 83. 

For Waste by a Lessee. 

(Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant hired from him [the 

house No. , Street] for the term of 

2. That the defendant occupied the same under such hiring. 

3. That during the period of such occupation, the defendant greatly injured 
the premises [defaced the walls, tore up the floors, and broke down the doors ; or 
otherwise specify the injuries as far as possible]. 

The plaintiff prays judgment for rupees compensation. 

No. 84. 

For Assault and Battery. 

(Title.) 

A. B.y the above-named plaintiff, states as follows : — 

That on the day of 18 , at , the defendant assaulted and 

beat him. 

The plaintiff prays judgment for rupees compensation. 

No. 85. 

For Assault and Battery with Special Damage. 

(Title.) 

A. the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant assaulted and 

beat him until he became insensible. 
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2. That the plaintiff was thereby disabJfed from attending to his business for 
[six weeks thereafter], and was compelled to pay rupees for medical attend- 

ance, and has been ever since disabled [from using his right arm]. [Or otherwise 
$tat$ the damage^ ae the case may he.'] 

Demand of judgment. 

No. 86. 

For Assault and False Imprisonment. 

(Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant assaulted 

the plaintiff and imprisoned him for days [o?* hours] ; [state special damage^ 

\f anUj thus : — ] 

2. That, by reasot thereof, the plaintiff suffered great pain of body and mind, 
and was exposed and injured in his credit and circumstances, and was prevented 
from carrying on his business and from providing for his family by his personal 
care and attention, and incurred expense in obtaining bis liberation from the said 
imprisonment [or otherwise^ as the case may he]. 

[Demand of judgment.] 

No. 87. 

For Injuries caused by Negligence on a Railroad. 

" (Title.) 

A, B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendants were common carriers 

of passengers by railway between and 

2. That on that day the plaintiff was a passenger in one of the carriages of the, 
defendants on the said road. 

3. That while he was such passenger, at [or near the station of ; 

or between the stations of and ], a collision occurred on the said 

railway, caused by the negligence and unskilfuluess of the defendants’ servants, 
whereby the plaintiff was much injured [having his leg broken, his head cut, &c. 
and state the special damage., if any, as]., and incurred expense for medical attendance, 
and is permanently disabled from carrying on his former business ae [a salesman]. 

[Demand of judgment.] 

[Or thus : — 2. That on that day the defendants by their servants so negligently 
and unskilfully drove and managed an engine an<l a train of carriages attached 
thereto upon and along the defendants’ railway which the plaintiff was then law- 
fully crossing, that the said engine and train were driven and struck against the 
plaintiff, whereby, a# in § 3.] 

No. 88. 

For InjuMES caused bt NEGLiolttit Driving. 

(mte.) 

A, B.y the above-named plaintiff, states as follows : — 

1. The plaintiff is a shoemaker, carrying on business at . The defend- 

ant is a merchant of 

2. On the [23rd May 1876], the plaintiff wrts walking eastward along Chowrin- 
gbee, in the city of Calcutta, at about 3 o’clock in the afternoon. He was obliged 
to cross Harrington Street, which is a street running into Chowringhee at right 
angles. While be was crossing this street, and just before be could reach the foot- 
pavement on the farther Side thereof, a carriage of the defendant’s, drawn by two 
horses, under the charge and control of the defendant’s servants, was negligently, 
suddenly, and without any warning, turned at a rapid and dangerous pace out of 
Harrington Street into Chowringhee. I'he pole of the carriage struck thh plaintiff 
MQ knocked him down, and he was much trampled by the horses. 
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3. By the blow aod fall and trampliftg the plaintifE^s left arm was broken, and 
he was bruised and injured on the side and back, as well as internally, and in con- 
sequence thereof the plaintiff was for four months ill and in suffering, and unable 
to attend to his business, and incurred heary medical and other expenses, and sus- 
tained great loss of business and profits. 

plaintiff claims rupees damages. 


( Title,) 

Written Statement of Defendant. 

1. The defendant denies that the carriage mentioned in the plaint was the 

defendant’s carriage, or that it was under the charge or control of the defendant’s 
servants. The carriage belonged to [Messrs. E. F. and G. H.^ of Street, 

Calcutta, livery stable-keepers, employed by the defendant to supply him with car- 
riages and horses ; and the person under whose charge and control the said carriage 
was, was the servant of the said [Messrs. E. F. and G. H."] 

2. The defendant does not admit that the said carriage was turned out of 
Harrington Street either negligently, suddenly, or without warning, or at a rapid or 
dangeious pace 

3. The defendant says that the plaintiff might and could, by the exercise of 
reasonable care and diligence, have seen the said carriage approaching him, aod 
avoided any collision with it. 

4. The defendant does not admit the statements of the third paragraph of the 
plaint. 


No. 89. 

For Libel ; the Worus bring libellous in themselves. 

(Title.) 

A. B.y the above-named plaintiff, states as follows 

1. That on the day of 18 , at , the defendant pnblishad ia 

a newspaper, called the [or in a letter addressed to E. i^.], the following 

words concerning the plaintiff : — 

forth the words used.) 

2. That the said publication was false and malicious. 

\_Demajnd of judgment.) 

Note. — I f the libel was in a language not the language of the Court, set out the libel verftafm 
in the foreign language in which it wae published, and then proceed thus : — Which 
said words, being translated into the language, have the meaning and effect 

following, and were so understood by the persons to whom they were so published, 
that is to saj \here set out a literal translation of the libel in the language of the Court). 


No. 90. 

For Libel ; the Words not being libellous in themselves, 

(Title.) 

A. H., the above-named plaintiff, states as follows : — 

1. That the plaintiff [is, and] was, on and before the day of 18 , 

a merchant doing business in the city of 

2. That on tl>e day of 18 , at , the defendant published 

in a newspaper, called the [or in a letter addressed to E. F.y or otherwise 

how published), the following words concerning the plaintiff : — 

[“ A. B. of this city has modestly retrred to foreign lands. It is said that ere 
ditors to the amount of rupees are anxiously seeking his address.*’} 

3. That the defendant meant thereby that [the plaintiff had absconded to avoid 
his creditors, and with intent to defraud them]. 

4. That the said publication was false and malicious. 

IDemand of judgment.) 
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No. 91. 

Poe Slander; the Words being actionable in themselves. 

{Title,) 

A. B., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant falsely an J 

maliciously spoke, in the hearing of E. F. [or sundry persons], the following word® 
concerning the plaintiff : [“ He is a thief.’ j 

2. That, in consequence of the said words, the plaintiff lost bis situation as 

in the employ of 

\_Demand of judgment."] 

No. 92. 

For Slander ; the Words not being actionable in themselves. 

{Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant falsely and 

maliciously said to one E. F, concerning the plaintiff : [“ He is a young man of 
remarkably easy conscience”]. 

2. That the plaintiff was then seeking employment as a clerk, and the defend- 
ant meant, by the said words, that the plaintiff was not trustworthy as a clerk. 

3. That in consequence of the said words [the said E. F. refused to employ 
the plaintiff as a clerk]. 

{^Demand of judgment.] 

No. 93. 

For Malicious Prosecution. 

{Title.) 

A. H., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , at , the defendant obtained a 

warrant of arrest from [a magistrate of the said city, or, an the case mag 

he] on a charge of , and the plaintiff was arrested thereon, and imprisoned 

for [ days or hours, and gave bail in the sum of rupees to obtain 

bis release]. 

2. That, in so doing, the defendant acted maliciously and without reasonable 
or probable cause. 

3. That on the day of 18 , the said magistrate dismissed the com- 

plaint of the defendant, and acquitted the plaintiff. 

4. That many persons, whose names are unknown to the plaintiff, hearing of tho 
said arrest, and supposing the plaintiff to be a criminal, have ceased to do business 
with him ; or, that, in consequence of the said arrest, the plaintiff lost his situation 
as clerk to one E. F.^ or^ that by reason of the premises the plaintiff suffered pain 
of body and mind, and was prevented from transacting his business, and was in- 
jured in his credit, and incurred expense in obtaining his release from the said im- 
prisonment and in defending himself against the said complaint. 

[Demand of judgment.] 

b— PLAINTS IN SUITS FOR SPECIFIC PROPERTY. 

" No. 94. 

By the Absolute Owner fob the Possession op Immoveable Property. 

{Title.) 

A. B.y the above-named plaintiff, states as follows ; — 

1. That X. Y. was the absolute owner [of the estate, or the slmre of the estater 
called , situate in the district of , the Government-revenue of which 

is rupees , and the estimated value rupees, or of the house No. ^ 

Street, in the town of Calcutta, the estimated value of which is rupee® 
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2. That on the day of 18 , Z illegally dispossessed the said JT. Y. 

the said estate [or share, or house]. 

3. That the said X. Y. has since died intestate, leaving the plaintiff, the said 
A, B.y his heir him surviving. 

4. That the defendant withholds the possession of the estate [or share or house] 
from the plaintiff. 

The plaintiff prays judgment : 

(1) for the possession of the said premises ; 

(2) for rupees compensation for withholding the same. 

Another Form. 

A. the above-named plaintiff, states as follows : — 

1. On the day of , the plaintiff, by an instrument in writing, let to 

the defendant a house and premises [No. 52, Russell Street, in the ] for a 

term of five years from the day or , at the monthly rent of 300 rupees. 

2. By the said instrument the defendant covenanted to keep the said house and 
premises in good and tenantable repair. 

3. The said instrument also contained a clause of re-entry, entitling the plaintiff 
to re-enter upon the said house and premises, in case the rent thereby reserved, 
•whether demanded or not, should be in arrear for twenty-one days, or in case the 
defendant should make default in the performance of any covenant upon his part to 
be performed. 

4. On the day of 18 , a month’s rent became due, and on the 

day of 18 , another month’s rent became due ; on the day, of 

18 , both had been in arrear for twenty-one days, and both are still due. 

6. On the same day of 18 , the house and premises were not and 

are not now in good or tenantable repair, and it would require the expenditure of a 
large sum of money to reinstate the same in good and tenantable repair, and the 
plaintiff’s reversion is much depreciated in value. The plaintiff claims : 

(1) possession of the said house and premises ; 

(2) rupees for arrears of rent ; 

(3) rupees compensation for the defendant’s breach of his covenant to 
repair ; 

(4) rupees for the occupation of the house and promises from the 

day of 18 , to the day of recovering possession. 

No. 95. 

By the Tenant. 

[Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. That one E. F. is the absolute owner of [a piece of land in the town of Cal- 
cutta , bounded as follows : ], the estimated value of which is 

rupees 

2. That on the day of 18 , the said E. F. let the said premises to 

the plaintiff for years, from 

3. That the defendant withholds the possession thereof from the plaintiff. 

[Demand of judgment."] 

No. 96. 

For Moveable Property wrongfully taken. 

[Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. That on the day of 18 , plaintiff owned [or was possessed of] 

one hundred barrels of flour, the estimated value of which is rupees. 

2. That on that day, at , the defendant took the same. 

The plaintiff prays judgment ; 

(1) for the possession of the said goods, or for rupees, in case such pos- 

session cannot be had ; 

(2) for rupees compensation for the detention thereof. 
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No. 17. 

For Moveables weon0Pdll7 detained. 

{Title.) 

A, jB., ife© Bibove-Tmincd {^laiirtifE, states e« follows : — 

1. That on the day of 18 , plaintiff owed [or state facts showing 

a right to the possession] the goods mentioned in the schedule hereto annexed {or de- 
scribe the goods^ the estima^ value of which is rupees. 

2. That from that day until the commencement of this suit, the defendant has 
detained the same from the plaintiff. 

3. That before the commencement of this suit, to wit, on the day of 

18 , the plaintiff demanded the same from the defendant, but he refused to deliver 

them. 

The plaintiff prays judgement : 

(1) for >the possession of the said goods, or for rupees, in case such pos- 

session cannot be had ; 

(2) for rupees compensation for the detention thereof. 

The Schedule. 


No. 

Against a Fraudulent Purchaser and his Transferee with Notice. 

- (TUle.) 

A. B., the above-named plaintiff, states as follows 

1. That on the day of 18 , at , the defendant [(7. D.J, for 

the purpose of inducing the plaintiff to sell him certain goods, represented to the 
plaintiff that [he was solvent, and worth rupees over all his liabilities]. 

2. That the plaintiff was thereby induced to sell and deliver to the said C. D, 

[one hundred boxes of tea], the estimated value of which is rupees. 

3. That the sai l representations were false, and were then known by the said 
C. 2). to be so. [Or, That at the time of making the said representations, the said 
C. D. was insolvent, and knew himself to be so.] 

4. That the said C. D. afterwards transferred the said goods to the (tefendant 
E. F. without consideration [or who had notice of the falsity of the representation]. 

The plaintiff prays judgment : 

(1) for the possession of the said goods, or for rupees, in case such 

possession cannot be had ; 

(2) for rupees compensation for the detention thereof. 


JS;*^PLAINTS IN SUITS FOB SPECIAL ^BELIEF. 

No. 99. 

For Rescission op a Contract on the Ground op Mistake. 

{TiUe) 

A. B.j the above-named plaintiff, 'ttates as follows : — 

1. That on the day of 18 ^ the defendant represented to the plaintiff 

that a certain piece of ground belonging to the defendant, situated at , 

contained [ten bigllAs]. 

2. That the plaintiff was thereby induced to purchase the same at the price of 

rupees io the belief that the said representation was true, and signed an 
instrument of agreement, of which a copy is hereto annexed. But no Gpnveyanoe 
of the same has been exeented to him. 

3. That on the day of 18 , the plaintiff paid the defendant 

rupees as part of such prrrGhase-money. 

4 That the said piece of ground contained in fact only [five bighAs]. 

■ The plaintiff prays judgment : 

(1) for rupees, with interest from the day of 18 , 

(2) that the said agfeemeut of porOhase beidoliverOd up and canoollAd, 
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No. 100. 

For an iNJUNcmoN restbaining Waste. 

{Title.) 

A. B., the above-named plaintiff, states as follows : — 

1. That plaintiff is the absolute owner of [describe the property). 

2. That the defendant is in possession of the same under a lease from the 
plaintiff. 

3. That the defendant has [cut down a number of valuable trees, and threatens 
to cut down many more for the purpose of sale] without the consent of the plaintiff. 

The plaintiff prays judgment that the defendant be restrained by injunctioa 
from committing or permitting any further waste on the said premises. 

[Pecuniary compensation might also he prayed.) 

No. 101. 

For Abatement of a Nuisance. 

{Title.) 

A. J5., the above-named plaintiff, states as follows : — 

1. That plaintiff is, and at all the times hereinafter mentioned was, the abso- 
lute Owner of [the house No. , Street, Calcutta]. 

2 That the defendant is, and at all the said times was, the absolute owner of 
[a plot of ground in the same street ]. 

8, That on the day of 18 , the defendant erected upon his said 

plot a slaughter-house, and still maintains the same ; and from that day until the 
present time has continually caused cattle to be brought and killed there [and has 
caused the blood and offal to be thrown into the street opposite the said house of 
the plaintiff]. 

4. That [the plaintiff has been compelled, by reason of the premises, to aban- 
don the said house, and has been unable to rent the same]. 

The plaintiff prays judgment that the said nuisance be abated. 


No. 102. 

Fob an Injunction against the Diversion of a Water-course. 

{Title.) 

A. the above-named plaintiff, states as follows : — 

[As in Form No, 81 .) 

The plaintiff prays judgment that the defendant be restrained by injunction 
from diverting the water as aforesaid. 


No. 103. 

For Restoration of Moveable Property threatened with Destruction, 

AND for an Injunction. 

{Title.) 

A. 5., the above-named plaintiff, states as follows 

1. That plaintiff is, and at all times hereinafter mentioned was, the owner of fa 
portrait of his grandfather, which was executed hy an eminent painter], and of 
which no duplicate exists [or state any facts showing that the property is of a hind 
that cannot he replaced by money), 

2. That on the day of 18 , he deposited the same for safe keeping 

with the defendant. 

3. That on the day of 18 , be demanded the same from the defend- 

ant, and offered to pay all reasonable charges for the storage of the same. 

4. That the defendant refuses to deliver the same to the plaintiff, and threatens 
to conceal, dispose of, cut, or injure the same if required to deliver it up. 

O. P. 08. 
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l». That no pecuniary compensation would be an adequate compensation to the 
plaintifE for the loss of the said [painting]. 

The plaintiff prays judgment : 

(1) that the defendant be restrained by injunction from disposing of, injur* 
ing, or concealing the said [painting] ; 

;(2) that he return the name to the plaintiff. 

No. 104. 

Interpleader. 

{Title,) 

A . B., the above-named plaintiff, states as follows 

1. That before the date of the claims hereinafter mentioned, one O. H, deposit- 
ed with the plaintiff [^desrrihe the propertyl for [safe keeping]. 

2. That the defendant, C. JD., claims the same [under an alleged assignment 
thereof to him from the said O, H."], 

3. That the defendant, E. F., also claims the same [under an order of the said 
G. H. tr.’ineferring the same to him]. 

4. That the plaintiff is ignorant of the respective rights of the defendants. 

5. That has no claim upon the said property, and is ready and willing to de- 
liver it to such persons as the Court shall direct. 

6. That this suit is not brought by collusion with either of the defendants. 

The plaintiff prays judgment : 

(1) that the defendants be restrained, by injunction, from taking any pro- 

ceedings against the plaintiff in relation thereto ; 

(2) that they be required to interplead together concerning their claims to 

the said property ; 

[(3) that some person be authorized to receive the said property pending 
such litigation ;] 

that upon delivering the same to such [person], fthe plaintiffi be dis- 
charged from ail liability to either of the defendants in relation 
thereto. 


No. 105. 

Administration by Cbedito . 

(THU,) 

A. B.y the above-named plaintiff, states as follows : — 

1. E. jP., late of , was at the time of his death, and his estate still is, 

indebted to the plaintiff in the sum of [here insert nature of debt and security ^ 

if any\ 

2. The said E. F. made his will, dated the day of , and thereof 

appointed 0. D. executor [or devised his estate in trust, &c,, or died intestate, as the 
case may be], 

3. The said will was proved bj' the said C. £>. [or letters of administration 
were granted, &c.]. 

4. The defendant has possessed hinaself of the moveable [and immoveable, or 
the proceeds of the immoveable] property of the said E, F., and has not paid the 
plaintiff his said debt. 

6. The said E. F. died on or about the day of 

6. The plaintiff prays that an account may be taken of the moveable [and im- 
moveable] property of the said E. JP., deceased, and that the same may be adminis- 
tered under the decree of the Court. 


No 106. 

Adminitsbation by SPsaFic Legates. 

{Title.) 

[Alter form No, 106 thus : — ] 

yaragraph and commence paragraphs — ] AJ. jP., late of , duly 

made his last will, dated the day of , and thereof appointed C 2)., 

executor, and by such will bequeathed to the plaintiff [here state the spec^ Ugacy\^ 
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For paragmph 4 suhatitute — 

The defendant is in possession of the moveable property of the said JB. F., 
and, amongst other things^ of the said Vheve name the subject of the specific hegwett^* 
For the commencement of paragraph 6 substitute — 

The plaintifiF prays that the defendant may be ordered to deliver to him 
[here name the subject of the specific bequesi]^ or that, &c. 


No. 107. 

Administration by Pecuniary Legatee. 

(Title.) 

[Alter Form No. 105 thus : — ] 

[Omit paragraph 1, and substitute for paragraph 2 — ] E. F.^ late of ^ 

duly made his lust will, dated the day of * , and thereof appointed C. D.^ 

executor, and by such will bequeathed to the plaintiff a legacy of 

rupees. 

In paragraph substitute legacy ”/or debt.” 

Another Form. 


Between E. F. 

• a • 

• • • 

t • 1 

... Plaintiff, 



and 


0. H. 

• • • 

e • • 

• s a 

... Defendant. 


E. jP., the above-named plaintiff, states as follows : — 

A. jB,, of K.y in the , duly made his last will, dated the [first day of March 
1873]. whereby he appointed the defendant and M. N. [who died in the testator’s 
lifetime] executors thereof, and bequeathed his property, whether moveable or 
immoveable, to his executors in trust, to pay the rents and income thereof to the 
plaintiff for his life ; and after his decease, and in default of his having a son who 
should attain twenty-one, or a daughter who should attain that age or marry, upon 
trust as to his immoveable property for the person who would be the testator’s heir- 
at-law, and as to his moveable property for the persons who would be the testator’s 
next-of-kin if he had died intestate at the time of the death of the plaintiff, and 
such failure of his issue as aforesaid. 

2. The testator died on the [first day of July 1878], and his will was proved 
by the defendant on the [fourth day of October 1878]. The plaintiff has not been 
married. 

3. The testator was at his death entitled to moveable and immoveable property ; 
the defendant entered into the receipt of the rents of the immoveable property, and 
got in the moveable property ; he has sold some part of the immoveable property. 

The plaintiff claims — 

(1) to have the moveable and immoveable property of .4. B. administered in 

this Court, and for that purpose to have all proper directions given and 
accounts taken. 

(2) such further or other relief as the nature of the case may require. 


Between E. F. ... ... ... ... Plaintiff. 

and 

G. H, ... ... ... ... Dtfendant. 

Written Statement of Defendant. 

1. A. B.’« will contained a charge of debts ; he died insolvent ; he was entitled 

at his death to some immoveable property which the defendant sold, and which pro- 
duced the nett sum of rupees , and the testator had some moveable property 
which the defendant got in, and which produced the nett sum of rupees. 

2. The defendant applied the whole of the said sums and the sum of rupees 
which the defendant received from rents of the immoveable property in the 

payment of the funeral and testamentary expenses and some of the debts of the 
testator. 
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3. The defendant made np hia accounts and sent a copy thereof to the plaintiff 
on the [tenth day of Januarv 1880], and offered the plaintiff free access to the vouch- 
ers to verify sucn accounts, but he declined to avail himself of the defendant's offer. 

4 . The defendant submits that the plaintiff ought to pay the costs of this suit. 


No. 108. 

Execution of Trusts. 

In the Court , at 

Civil Suit No. 

A. of ... Plaintiff, 

against 

C. D.y of , the beneficiary [or one of 

the beneficiaries], ... Defendant, 

A, B.y the above-named plaintiff, states as follows : — 

1. That he is one of the trustees under an instrument of settlement, bearing 

date on or about the day of , made upon the marriage of E. F. and 

G. H.y the father and mother of the defendant [or an instrument of assignment of 
the estate and effects of E. F. for the benefit of C. D.y the defendant, and other 
the creditors of E. i^.]. 

2. The said A. B, has taken Tipon himself the burden of the said trust, and is 
in possession of [or of the proceeds of] the moveable and immoveable property 
conveyed [or assigned] by the before-mentioned deed. 

3. The said C. D. claims to be entitled to a beneficial interest under the before- 
mentioned deed. 

4. The plaintiff is desirous to account for all the rents and profits of the said 
immoveable property [and the proceeds of the sale of the said, or of part of the 
said, immoveable property, or moveable, or the proceeds of the sale of, or of part 
of, the said moveable property, or the profits accruing to the plaintiff as such trustee 
in the execution of the said trust] ; and he prays that the Court will take the ac- 
counts of the said trust, and also that the whole of the said trust-estate may be 
administered in the Court for the benefit of the said C. D.y the defendant, and all 
other persons who may be interested in such administration, in the presence of the 
said C. D. and such other persons so interested as the Court may direct, or that the 
said C. D. may shew good cause to the contraiy. 

[N.B. — Where the suit is by a benejiciary, the plaint may be modelled, mutatis mutandis, a» 
ikt T^int by a legatee.} 


No. 109. 

Foreclosure or Sale. 

{Title.) 

A. B.y the above-named plaintiff, states as follows : — 

1. By a mortgage-deed, dated the day of 18 , a house with the 

garden and appurtenances, situated within the jurisdiction of this Court, were con- 
veyed by the defendant to him, the plaintiff, bis heirs [or executors, administrators], 
end assigns, for securing the principal sum of Bs. together with interest 

thereon at the rate of Rs. per centum per annum, subject to redemption 

upon payment by the said defendant of the said principal and interest at a day long 
since past. 

2. There is now due from the defendant to the plaintiff the sum of Rs. 
for principal and interest on the said mortgage. 

3. The plaintiff prays (a) that the Court will order the defendant to pay him 

the said sum of Rs. , with such further interest as may accrue between the 

filing of the plaint and the day of payment, and also the costs of this suit, on some 
day to be named by the Court, and in default that the right to redeem the said 
mortgaged premises may be foreclosed, and the plaintiff placed in possession pf the 
sanfie premises ; or (^) that the said premises may be sold, and the proceeds applied 
in and towards the payment of the amount of the said principal^ interest, onduo&is ; 
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find (c) that if such proceeds shall not be sufficient for the pajnnent in full of such 
amount, the defendant do pay to the plaintiff the amount of the deficiency with in- 
terest thereon at the rate of six per cent, per annum until realization ; and (d) that 
for that purpose all proper directions may be given and accounts taken by the Court* 


No. no. 

Redbmpi'ion. 

{Title.) 

[Alter Form. No. 109 thus : — ] 

Transpose parties and also the facts in paragraph 1. 

For paragraph 2. substitute — 

2. There is now due for the plaintiff to the defendant for principal and inter- 
est on the said mortgage, the sum of Rs. , which the plaintiff is ready and 

willing to pay to the defendant, of which the defendant, before filing this plaint, 
had notice. 

For paragraph 3, substitute — 

The plaintiff prays that he may redeem the said premises, and that the defend- 
ant may be ordered to re-convey the same to him upon payment of the said sum of 
Rs. and interest, with such costs (if any) as the Court may order, upon a 

day to be named by the Court, and that the Court will give all proper directions for 
the preparation and execution of such re-conveyance and doing such other acts as 
may be necessary to put him into possession of the said premises, freed from the 
said mortgage. 


No. 111. 

Specific Performance. (No. 1.^ 

A. B.j the above-named plaintiff, states as follows : — 

1. By an agreement, dated the day of , and signed by the above- 

named defendant C. />., he the said C. D. contracted to buy [or sell to] him certain 
immoveable property therein described and referred to, for the sum of 

rupees. 

2. Ho has applied to the said C. D. specifically to perform the said agreement on 
his part, but he has not done so. 

3. The said A B. has been and still is ready and willing specifically to perform 
the agreement on his part, of which the said C. D. has had notice. 

4. The plaintiff prays that the Court will order the said C. D. specifically to per- 
form the said agreement and to do all acts necessary to put the said A. B. in full 
possession of the said property [or to accept a conveyance and possession of the said 
property], and to pay the costs of the suit. 

[NR -^In suits for delivery up^ to be cancelledy of any agreefmenty oniit paragi'aphs 2 and 5 , 
arid substitute a paragraph stating generally the grounas for requiring the agreement to be delivered 
up to he canullea — such as that the plaint^ signed U by mistalce, under duress^ or by the fraud of 
defendant — and alter the prayer according to the relief sought,] 


No. 112. 

SPKcirio Performance. (No. 2.) 

{TitU.) 

A. H., the above-named plaintiff, states as follows : — 

1. That on the day of 18 , the defendant was absolutely entitled 

to certain immoveable property described in the agreement hereto annexed. 

2. That on the same day, the plaintiff and defendant entered into an agreement, 
under their hundt, a copy oi which is hereto annexed. 
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3. That on the day of 18 , the plaintiff tendered rnpees to 

the defendant, and demanded a conveyance of the said property. 

4. That on the day of 18 , the plaintiff attain demanded such con- 

veyance. [Or, That the defendant refused to convey the same to the plaintiff.] 

5. That the defendant has not executed such conveyance. 

6. That the plaintiff is still ready and willing to pay the purchase-money of tho 
said property to the defendant. 

The plaintiff prays judgment : 

(1) that the defendant execute to the plaintiff a sufficient conveyance of the 

said property \^f allowing the terms of the agreemeni] ; 

(2) for rupees compensation for withholding the same. 


No. 113. 

Pabtnbrship. 

(Title.) 

A. B.f the above-named plaintiff, states as follows : — 

1. He and the said C. /?., the defendant, have been, for the space of 

years [or months] last past, carrying on business together at , within th^ 

jurisdiction of this Court, under certain articles of partnership in writing, signed by 
them respectively [or under a certain deed sealed and executed by them respectively, 
or under a verbal agreement between them, the said plaintiff and defendant^. 

2. Divers disputes and differences have arisen between tbe plaintiff and defend- 
ant as such partners, whereby it has become impossible to carry on the said business 
in partnership with advantage to the partners. 

3. The plaintiff desires to have the said partnership dissolved, and he is ready 
and willing to bear his share of the debts and obligations of the partnership accord- 
ing to the terms of the said articles [or deed, or agreement], 

4. The plaintiff prays the Court to decree a dissolution of the said partnership, 
and that the accounts of the said partnership-trading may be taken by the Court, and 
the assets thereof realized, and that each party may be ordered to pay into Court any 
balance due from him upon such partnership-account, and that the debts and liabi- 
lities of the said partnership may be paid and discharged, and that the costs of the 
suit may be paid, out of the partnership -assets, and that any balance remaining of 
such assets, after such payment and discharge, and the payment of the said costs, 
may be divided between the plaintiff and defendant, according to the terms of the 
saia articles [or deed, or agreement], or that, if the said assets slmll prove insufficient, 
he the plaintiff and the said defendant may be ordered to contribute in such propor- 
tions as shall be just to a fund to be raised for tbe payment and discharge of such 
debts, liabilities, and costs. And to give such other relief as tbe Court slmll think fit. 

This plaint was filed by , of , pleader for the plaintiff^ 

[or by ]. 



Money lent. 

Several de-^ 
mands. 

Bent. 

^:>alary, &c. 

Interest. 

GeneraL 

average. 

Freight, &c. 


No. 114. 

Forms of Comoisb Statements. 

[Code' of Civil Procedure, section 68.] 

The plaintiff’s claim is re. for money lent [and interest]. 

The plaintiff's claim is rs. whereof rs. is for the price of 
goods sold, and rs. for money lent, and rs. for interest. 


The plaintiff’s claim is 
Tbe plaintiff’s claim is 
the case may he). 
The plaintiff’s claim is 

The plaintiff’s claim is 
The plaintiff’s claim is 


rs. for arrears of rent. 

rs. for arrears of salary as a clerk [or 09 

rs. for interest upon money lent, 
rs. for a general average contributioii. 

rs. for freight and demurrage. 
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m 


Fobmb of Concise Statements — contimed . 


Banker’s 

balance. 

Fees, &c., as 
pleader. 

Commission. 

Medical at- 
tendance. 

Betum of 
premium. 

Warehouse- 

Tent. 


The plaintiff’s claim is rs. for money deposited with the de- 
fendant as a banker. 

The plaintiff’s claim is rs. for fees for work done [and rs., 
money expended] as a pleader. 

The plaintiff^s claim is rs. for commission earned as [sfofe 
character — at auctioneer, cotton-broker, &c.]. 

The plaintiff’s claim is rs, for medical attendances. 

The plaintiff’s claim is rs. for a return of preminms paid upon 
policies of insurance. 

The plaintiff’s claim is rs. for the warehousing of goods. 


Carriage of 
goods. 

Use and occu- 
pation of 
house. 

Hire of goods. 
Work done. 

Board and 
lodging: 

•Schooling, 

Money 

TeoeiTsd. 

Fees of office. 

Money over- 
paid. 


Betum of 
money by 
fitake-holder. 

Money won 
from stake- 
boldor. 

Money en- 
•trusted to 


The plaiotiff’e claim is rs. for the carriage of goods by railway. 

The plaintiff’s claim is rs. for the nse and occnpation of a house. 

The plaintiffs claim is rs. for the hire of [furniture]. 

The plaintiff’s claim is rs. for work done as a [surveyor]. 

The plaintiff’s claim is rs. for board and lodging. 

The plaintiff’s claim is rs. for the board, lodging, and] tuition 

of JT Y, 

The plaintiff’s claim is rs. for money received by the defendant 
as pleader \pr factor, or collector, or, <360.] of the plaintiff. 

The plaintiff’s claim is rs. for fees received by the defendant 

under colour of the office of . 

The plaintiff’s claim is rs. for a return of money overcharged 

for the carriage of goods by railway. 

The plaintiff’s claim is rs. for a return of fees overcharged by 

the defendant as 

The plaintiff’s claim is rs. for a return of money deposited with 
the defendant as stake-holder. 

The plaintiff’s claim is rs. for money entrusted to the defend- 
ant as staae-holder, and become payable to plaintiff. 

The plaintiff’s claim is rs. for a return of money entrusted to 
the defendant as agent of the plaintiff. 


Money ob- 
tained by 
fraud. 

Money paid 
by mistake. 

Money paid 
for considera- 
tion which 
has failed. 


Money paid 
by surety for 
defendant. 


The plaintiff’s claim is rs. for a retarn of money obtained from 
the plaintiff by fraud. 

The plaintiff’s claim is rs. for a return of money paid to the 

defendant by mistake. . - . , , 

The plaintiff’s claim is rs. for a return of money paid to the 
defendant for [work to be done, or work left undone ; or a bill to be 
taken up, or a bill not taken up, or, c^c.]. 

The plaintiff’s claim is rs. for a retarn of money paid as a de- 
posit upon shares to be allotted. 

The plaintiff’s claim is rs. for money paid for the defendant as 
his surety. 

The plaintiff’s claim is rs. for money paid for rent due by the 


Rent paid. defendant. 

w , The plaintiff’s claim is rs. upon a bill of exchange accepted [or 

on ^oSmo- indorsed] for the defendant’s accommodation. 

datton bill. plaintiff’s claim is rs. for a contribution in respect of money 

Contribution paid by the plaintiff as surety, 

by surety. The plaintiff’s claim is rs. for a contribution m respect of a joint 

By o(».d.btor. debt of the pUintiff and the defendant, paid by the plaintiff. 
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Money paid 
for calls. 

Money pay- 
jible iinder 
award. 

Life-policy. 

Money bond. 

Foreign judg- 
ment. 

Bills of ex- 
change, &G. 


Surety. 


Calls. 


Agent, &c. 


Apprentices, 
Arbitration . 

Assault, Ac. 

By husband 
and wife. 

Against hus- 
band and wife 

Pleader. 

Bailment. 


Fobms of Concise Statements—- 

The plaintiff’s claim is rs. for money paid for calls npon sharts 
against which the defendant was bound to indemnify the plaintiff. 

The plaintiff’s claim is rs. for money payable under an award. 

The plaintiff’s claim is rs. upon a policy of insurance upon the 

life of X F., deceased. 

The plaintiff’s claim is rs. upon a bond to secure payment of 
rs. and interest. 

The plaintiff’s claim is rs. upon a judgment of the Court 
in [the Empire of Russia^]. 

The plaintiff’s claim is rs. upon a cheque drawn by the defend- 
ant. 

The plaintiff’s claim is rs. upon a bill of exchange accepted [or 
drawn or indorsed] by the defendant. 

The plaintiff’s claim is rs. upon a promissory note made [or in- 
dorsed] by the defendant. 

The plaintiff’s claim is rs. against the defendant, A, B., as ac- 
ceptor, and against the defendant, C. 2)., as drawer [or indorser] of a 
bill of exchange. 

The plaintiff’s claim is rs. against the defendant as surety for 
the price of goods sold. 

The plaintiff’s claim is rs. against the defendant, A. B., as prin- 
cipal, and against Hie defendant, (7. B , as surety, for the price of goods 
sold [or for arrears of rent, or for money lent, or for money received 
by the defendant, A. B., as traveller for the plaintiff, or, cfec.J. 

The plaintiff’s claim is rs. for calls upon shares. 

Indorsementfor Costs y dc. 

[Add to the above forms] and rs. for costs ; and if the amount 
claimed be paid to the plaintiff or his pleader within days [or^ifthe 
summons is to be served out of the jurisdiction, insert the time for 
ance limited by the order] from the service hereof, further proceedings 
will be stayed. 

Damages and other claims. 

The plaintiff’s claim is for damages for breach of a contract to 
employ the plaintiff as traveller. 

The plaintiff’s claim is for damages for wrongful dismissal from 
tlie defendant’s employment as traveller [and rs. for arrears of 
wages]. 

The plaintiff’s claim is for damages for the defendant’s wrongfully 
quitting the plaintiff’s employment as manager. 

The plaintiff’s claim is for damages for breach of doty as factor 
[or, dtc.] of the plaintiff [and rs. for money received as factor^ 
or d:c.]. 

The plaintiff’s claim is for damages for breach of the terms of a 
deed of apprenticeship of X. Y. to the defendant [or plaintiff]. 

The plaintiff’s claim is for damages for oon-compliance with the 
award of X. Y. 

The plaintiff’s claim is for damages for assault [and false imprison- 
ment, and forinalicious prosecution]. 

The plaintiff’s claim is for damages for assault and false imprison- 
m(‘nt of the plaintiff, C. D. 

Tho plaintiff’s claim is for damages for assault by the defendant, 
C. D. 

The plaintiff's claim is for damages for injury by the defendant’s 
negligence as pleader of the plaintiff. 

The plaintiff’s claim is for damages for negligoooe in the custody 
of goods [aud fur wrongfully detaiuing the same]. 
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Forms of Concise Statements— 


Hir«. 

Banker. 

Bill. 

Bond. 

Carrier. 


Charter- 

party. 

Claim forre- 
goodi 


The plaintiff’s claim is for damages for negligence in the keeping 
of goods pawned [and for wrongfully detaining the same]. 

The plaintiff’s claim is for damages for negligence in the custody 
of fu rniture {_or a carriage*] lent on hire [and for wrongfully, c&o.]. 

The plaintiff’s claim is for damages for wrongfully neglecting [of 
refusing] to pay the plaintiff’s cheque. 

The plaintiff’s claim is for damages for breach of a contract to 
accept the plaintiff’s drafts. 

The plaintiff’s claim is upon a bond conditioned not to carry on the 
trade of a 

The plaintiff’s claim is for damages for refusing to carry the plaint- 
iff’s goods by railway. 

The plaintiff’s claim is for damages for refusing to carry the plaint- 
iff by railway. 

The plaintiff’s claim is for damages for breach of duty in and about 
the carriage and delivery of coals by railway. 

The plaintiff’s claim is for damages for breach of duty in and about 
the carriage and delivery of machinery by sea. 

The plaintiff’s claim is for damages for breach of charter-party of 
ship [Maryl. 

The plaintiff’s claim is for return of household furniture [or, 
their value, and for damages for detaining the same. 


Damages for 
depriving of 
goods. 

Defamation. 

Wrongful dis- 
tress. 


BJeotment. 


To establish 
title and re- 
cover rents. 


Fishery. 


Fraud. 


Guarantee. 


Insurance. 


Fire-insur- 

ance. 


landUrd 

tenant. 


The plaintiff’s claim is for wrongfully depriving plaintiff of goods, 
household furniture, <Scc. 

The plaintiff’s claim is for damages for libel. 

The plaintiff’s claim is for damages for slander. 

The plaintiff’s claim is for damages for improperly distraining. 

ITkie Form shall he sufficient,, whether the distress complained of he 
wrongful,, or excessive, or irregular."] 

The plaintiff’s claim is to recover possession of a house, No. 
in Street, or of a farm, called Blackacre, situate in the of 

in the of 

The plaintiff’s claim is to establish his title to [here describe pro* 
perty], and to recover the rents thereof. 

[The two previous Forms may he comhined.] 

The plaintiff’s claim is for damages for infringement of the plaint- 
iff’s right of fishing. 

The plaintiff’s claim is for damages for fraudulent misrepresenta- 
tion on tlie sale of a horse [or a business^ or shares, or, djc.]. 

The plaintiff’s claim is for damages for fraudulent misrepresenta- 
tion of the credit of A. B. 

The plaintiff’s claim is for damages for breach of a contract of 
guarantee for A. B. 

The plaintiffs claim is for damages for breach of a contract to 
indemnify the plaintiff as the defendant’s agent to distrain. 

The plaintiff’s claim is for a loss under a policy upon the ship 
[Royal Charterjf and freight of cargo [o?’ for return of premiums]. 

[This Form shall he sufficient, whether the loss claimed he total or 
partial.] 

The plaintiff’s claim is for a loss under a policy of ftre-insoranca 
opo.n house and furni-tnre. 

The plaintiff’s claim is for damages for breach of a contract to 
insure a house. 

The plaintiff’s clfbim is for damAgce for broach of a contract 
a house in repair. 


C. P. 64- 
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Forms of Concise Statements— 


Landlord and The plaintiff’s claim is for damages for breaches of covenants con- 
tenant. tained in a lease of a farm. 

Medical man. plaintiff’s claim is for damages for injury to the plaintiff from 

the defendant’s negligence as a medical man. 

Mischievous The plaintiff’s claim is for damages for injury by the defendant’s 
animal. 


Negligence. 


Act XIII. of 
1855. 

Promise of 
marriage. 

Sale of goods 


Sale of lands. 


Trespass on 
land. 


Support. 


Way. 

Water-course, 

&c. 


Pasture. 


The plaintiff’s claim is for damages for injury to the plaintiff by 
the negligent driving of the defendant or his servants. 

The plaintiff’s claim is for damages for injury to the plaintiff 
while u passenger on the defendant’s railway by the negligence of the 
defendant’s servants. 

The plaintiff’s claim is for damages for injury to the plaintiff at 
the defendant’s railway-station from the defective condition of the 
station. 

The plaintiff’s claim is as executor of A, S., deceased, for damages 
for the death of the said A. from injuries received while a passen- 
ger on the defendant’s railNvay, by the neligence of the defendant's 
servants. 

The plaintiff’s claim is for damages for breach of promise of mar- 
riage. 

The plaintiff’s claim is for damages for breach of contract to accept 
‘and pay for goods. 

The plaintiff’s claim is for damages for non-delivery [or short deli- 
very, or defective quantity, or other breach of contract of eaU] of cotton 
[or, ffo.]. 

The plaintiff’s claim is for damages for breach of warranty of a 
horse. 

The plaintiff’s claim is for damages for breach of a contract to sell 
[or purchase] land. 

The plaintiff’s claim is for damages for breach of a contract to let 
[or take] a house. 

The plaintiff’s claim is for damages for breach of a contract to sell 
[or purchase] the lease, with good-will, fixtures, and stock-in-trade of 
a public-house. 

The plaintiff’s claim is for damages for breach of covenant for title 
[or for quiet enjoyment, or, cfc.] in a conveyance of land. 

The plaintiff’s claim is for damages for wrongfully entering the 
plaintiff’s land and drawing water from his well [or cutting his grass, or 
felling his timber, or pulling down his fences, or removing his gate, or 
using his road or path, or crossing his field, or depositing sand there, or 
carrying away gravel from thence, or carrying away stones from his 
river]. 

The plaintiff’s claim is for damages for wrongfully taking away 
the support of plaintiff’s laud [or house, or mine]. 

The plaintiff’s claim is for damages for wrongfully obstructing a 
way [or public highway or private way]. 

The plaintiff’s claim is for damages for wrongfully diverting [or 
obstructing, or polluting, or diverting, water from] a water-course. 

The plaintiff’s claim is for damages for wrongfully discharging water 
upon the plaintiff’s land [or into the plaintiff’s minej. 

The plaintiff’s claim is for damages for wrongfully obstructing the 
plaintiff’s use of a well. 

The plaintiff’s claim is for damages for the infringement of the 
plaintiff’s right of pasture. 


[This Form shall be sufficient^ whatever the nature of the right to 

pasture he.'] 

The plaintiff’s claim is for damages for obstructing the access of 
light to plaintiff’s house. 
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SOT 


Forms of Concise Statements— 


Patent. 

Copy-right. 

Trade-mark. 

Work. 


Nuisance. 


Injunction. 


Meane-profits. 

Arrears of 
rent. 

Breach of 
covenant. 


The plaintiff’s claim is for damages for the infringement of the 
plaintiff’s patent. 

The plaintiff’s claim is for damages for the infringement of the 
plaintiff’s copy-right. 

The plaintiff’s claim is for damages for wrongfully using [o?* imi- 
tating] the plainf.iff’s trade-mark. 

The plaintiff’s claim is for damages for breach of a contract to 
build a ship [or to repair a house, &c,]. 

The plaintiff’s claim is for damages for breach of a contract to 
employ the plaintiff to build a ship, &c. 

The plaintiff’s claim is for damages to his house, trees, crops, &o., 
caused by noxious vapours from the defendant’s factory [o7’, &c.]. 

The plaintiff’s chiim is for damages from nuisance by noise from 
the defendant’s works [or stables, or, tfc.]. 

[Add to indoraeraeni] : — and for an injunction. 

[A dd to indorsement where claim is to land^ or to establish title^ or 
botli] : — 

and for mesne-profits, 

and for an account of rents or arrears of rent. 

and for breach of covenant for [repairs]. 


1. Creditor to administer Estate. 

The plaintiff’s claim is as a creditor of X. Y,, of , deceased, to 
have the moveable and immoveable property of the said X. Y, adminis- 
tered. Tl>e defendant, C. D , is sued as the administrator of the said 
X. Y. [and the defendants, E. F. and G. H.y as his co-heirs-at-law]. 


2. Legatee to administer Estate. 

The plaintiff’s claim is as a legatee under the will dated the 
day of 18 , of X. F., deceased, to have the moveable and 

immoveable property of the said X. Y. administered. The defendant, 
C. D., is sued as the executor of the said X, Y. [and the defendants, 
E. F. and G. H., as his devisees]. 


3. Partnership. 

T1 le plaintiff’s claim is to have an account taken of the partner- 
ship-dealings between the plaintiff and defendant [under articles of 
partnership dated the day of ], and to have the affairs of 

the partnership wound up. 

4. By Mortgage. 

The plaintiff’s claim is to have an account taken of what is due to 
him for principal, interest, and costs on a mortgage dated the day 
of , made between [parties'] [or by deposit of title-deeds], and 

that the mortgage may be enforced by foreclosure or sale. 

5. By Mortgagor. 

The plaintiff’s claim is to have an account taken of what, if any- 
thing, is due on a mortgage, dated , and made between [parties]^ 
and to redeem the property comprised therein. 

6. Raising Portions. 

The plaintiff’s claim is that the sum of rs., which, by a deed of 
settlement, dated , was provided for the portions of the younger 

children of , may be raised. 

7. Execution of Trusts, 

The plaintiff’s claim is to have the trusts of an indenture, dated 
, and made between [parties]^ carried into execution. 
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Forms of Concise Statements— 

8. OanceUaHon or Rect\ficat%on. 

Tho plaintiff's claim is to have a deed, dated , and mada 

between [paWtes], set aside or rectified. 

9. Specific Performance, 

The plaintiff’s claim is for specific perfoiTiiance of an agreement, 
dated the day of , for the sale by the plaintiff to tho defend- 

ant of certain [freehold] hereditaments at 


No. 116. 

Probate. 

1 . By an executor or legatee propounding a will in solemn form. 

The plaintiff claims to be executor of the last will, dated the 
day of , of C. D., late of , deceased, who died on the 

day of , and to have the said will established. This sum- 

mons is issued against you as one of the next-of-kin of the said deceased 
[or as the case may he']. 

2. By an executor or legatee of a fornutr willy or a next-of-ldUy dtc.y 
of the deceasedy seeking to obtain the revocation of a probate granted in 
common form. 

The plaintiff claims to be executor of the last will, dated the 
day of , of C. D.y late of , deceased, who died on the 

day of , and to liave the probate of a pretended will of the said 

deceased, dated the day of , revoked. This summons is 

issued against you as the executor of the said pretended will [or as the 
case may be], 

3. By an executor or legatee of a will when letters of administration 
have been granted as tu an intestacy. 

The plaintiff claims to be executor of the last will of C. D.y late of 
, deceased, who died on the day of , dated the 

day of 

The plaintiff claims that the grant of letters of administration of 
the estate of the said deceased obtained by you should be revoked, and 
probate of the said will granted to him. 

4. By a person claiming a grant of administration as a next-of-kin 
of the deceasedy hut whose interest as next-of-kin is disputed. 

The plaintiff claims to be the brother and sole next-of-kin of C. D.y 
of , deceased, who died on the day of , intestate, 

and to have as such a grant of administration to the personal estate of 
the said intestate. This writ is issued against you because you have 
entered a caveat, and have alleged that you are the sole nexl-of-kin of 
the deceased [or as the case may be]. 



F,— MISCELLANEOUS, 

No. 116. 

Section 58 of the Code of Civil Procedure. 
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No. 117. 

Summons for Disposal op Suit. 

Sections 64 and 68 of the Code of Civil Procedure. 


{Title.) 


To 


dwelling at 


Notice. — 1. Should you apprehend 
your witneases will not 
attend of their own 
accord, you can have 
summons from this 
Court to compel the 
attendance of any wit- 
ness, and the pi:;pduc- 
tion of any document 
that ycu have a right 
to call upon the wit- 
ness to produce, on ap- 
plying to the Court at 
any time before the 
trial, on your deposit- 
ing their necessary sub- 
sistence-money. 

2. If you admit the de- 
mand, you should pay 
the money into Court, 
with the costs of the 
suit, to avoid the sum- 
mary execution of the 
decree, which may bo 
against your person or 
property, or both, if 
necessary. 


Whereas has instituted a suit against 

you for , you are hereby summoned to 

appear in this Court, in person or by a duly author- 
ized pleader of the Court, duly instructed, and 
able to answer all material questions relating to 
the suit, or who shall be accompanied by some 
other person able to answer all such questions, on 
, the day of 18 , at o’clock in 

the forenoon, to answer the above-named plaintiff; 
and as the day fixed for your appearance is ap- 
pointed for the final disposal of the suit, you 
must be prepared to produce all your witnesses 
on that day ; and you are hereby required to take 
notice that, in default of your appearance on the 
day before-mentioned, the suit will be heard and 
determined in your absence ; and you will bring 
with you, or send by your pleader, , which 

the plaintiff desires to inspect, and any docu- 
ments on which you intend to rely in support of 
your defence. 


Given under my hand and the seal of the Court this day of 


18 


[L.S. ] 


Judge. 


Noth . — If written statemenUt are required^ $ay — You are [or such a party is, as (he case 
required to put in a writ ten'stato meat by the day of , 
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SOMMONS FOR SETTLEMENT OF ISSUBS. 


Sections 64 and 68 of the Code of Civil Procedure. 


{Title.) 


To 


dwelling at 


Notice. — 1. Should you apprehend 
your witnesses will not 
attend of^ their own 
accord, 'ilyou can have 
summonses from this 
Court to compel the 
attendance of any wit- 
ness, and the produc- 
tion of finy document 
that you^ave a right 
to call on the witness 
to produce, on apply- 
ing to the Court at any 
time before the trial, 
on your depositing 
their necessary subsis- 
tence-money. 

2. If you admit the” de- 
mand, you should pay 
the money into Court, 
with the costs of the 
suit, to avoid the sum- 
mary execution of the 
decree, which may bo 
against’your person or 
property, or, both, if 
necessary. 


Whereas has instituted a suit against 

you for /you are hereby summoned to 

appear in this Court in person or by a duly author- 
ized pleader of tlie Court, duly instructed, and 
able to answer all material questions relating to 
the suit, or who shall be accompanied by some 
other person able to answer all such questions 
on , the day of 18 , at o’clock 
in the forenoon, to answer the above-named 
plaintiff ; and you are hereby required to take 
notice that, in default of your appearance on the 
day before mentioned, the issues will be settled 
in your absence ; and you will bring with you, 
or send by your pleader, , which the 

plaintiff desires to inspect, and any document on 
which you intend to rely in support of your, 
defence. 


Given under my hand and the seal of the Court this day of 18 


[ L. S. ] 


Judge, 


Note .— statements are required, say — You are [at' such a party is, as the case may le) 
required to put in a written statement by the day of 
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No. 119. 

Summons to Afpkab. 

Section 6S of the Code of Civil Procedure. 

No. OF Suit. 

In the Court of at 

Plaintiff. 

Defendant. 

To 

[^Name^ description^ and address."] 

Whereas [here enter the name., description^ and address of ike plaintiff] has in- 
Btitnted a suit in this Court against you [here state the particulars of the claim as in 
the register] : you are hereby summoned to appear in this Court in person on the 
day of at in the forenoon [if not specially required to appear in per-- 

son state — “in person or by a pleader of the Court duly instructed and able to an- 
swer all material questions relating to the suit, or who shall be accompanied by 
some other person able to answer all such questions”] to answer the above-named 
plaintiff. If the summons he for the final disposal of the suit, this farther direction 
shall he added here — “ and as the day fixed for yonr appearance is appointed for the 
final disposal of the auity you must be prepared to produce all your witnesses on that 
day”] ; and you are hereby required to take notice that, in default of your appear- 
ance on tl>e day before-mentioned, the suit will be heard and determined in your 
absence ; and you will bring with you [or send by 3 mur agenH [here mention any 
document the production of which may he required, by the plaintifiT], which the plain i- 
iff desires to inspect, and any document on which you intend to rely in support of 
your defence. 

Given under my band and the seal of the Court this day of 18 « 

[L. 8.] 

Judge, 

No. 120. 

Order for Transmission of Summons for Service in the Jurisdictioii 

OF another Court. 

Section 85 of the Code of Civil Procedure, 

In the Court op at 

Civil Suit, No. of 18 . 

A. B., of 
against 
C. D., of 

The day of 18 . 

Whereas it is stated in the plaint that , the defendant in the above 

suit , is at present residing in , but that the right to sue accrued 

within the jurisdiction of this Court : it is ordered that a summons returnable on the 

day of 18 , be forwarded for service on the said defendant, to the 

Court of , with a duplicate of this proceeding. 

[L. S.] 

Judge, 

No. 121. 

To ACCOMPANY •'Return Summons of another Court. 

Section 85 of the Code of Civil Procedure, 

In the Court of at 

Civil Suit, No. of 18 . 

The day of 18 . 

A. B., of 

against 
C. H., of 

Read proeseding from the forwarding for serriee 

in Civil Ne. of that Court. 
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Bead bailiff’s endorsement on the back of the process stating that the 
and proof of the above having been duly taken by me on the [oath or] affirmatioa 

> it is ordered that the be returned to the 

with a copy of this proceeding. 

[L. S.] 

Judge, 

Note .*— will he appltcabU to proeeti other than summons, the service xj vfhich 
kuve to be ejected m the same manner. 


No. 122, 

\ Btatamsnt. 

Section 110 of the Code of Civil Procedure, 

iTiile.) 

I, the undersigned defendant [or one of the defendants], disclaim all interest 
under the will of the said E. JP’., in the plaint, named [or as heir-at-law, or as next* 
of-kin, or one of the next-of-kin, of E. E,y deceased, in the said plaint named]. 

Or,, I, the undersigned defendant, state that I admit [or deny] [here repeat in 
the language of the plaint the statements admitted or denied^* 

Or^ I, the undersigned defendant, submit that, upon the facts stated in the 
plaint, it does not appear that there is any agreement which can be legally enforced 
[or that it appears upon the said plaint that 1 am jointly liable with one E, E., who 
IS not a party to the suit, and not severally liable as by the plaint appears, or that 
it appears by the said plaint that G. H, should have been a joint plaintiff with the 
said A. B. \n the said suilL or as the case may 6e]. 

Or, that the plaintiff has conveyed his interest in the said mortgage [or right 
to redeem] to one I. J. [or that I have conveyed or assigned to H. X., by way of 
further charge for securing the sum of Rs. , the right to redeem in the 

property sought by the suit to be foreclosed]. 

O?*, that since the dissolution of the partnership the plaintiff has executed an 
iristriimerit, whereby the plaintiff covenants to discharge all debts and liabilities of 
the partnership, and generally to release me from all claims and liabilities either by 
or to hinfscif and others in respect of the said partnership-trading [or as the cast 
may 6e]. 

[Signed) C, D,, 
Dtfendant^ 

No. 123, 

iNTBRROGATORIfiS. 

Section 121 of the Code of Civil Procedure, 

In the Court or at . 

Civil Suit, No. of 18 • 

A.B, 

against 

C.D,S.P„ and G, B. 

Iriterrogatcries on behalf of the above named A. B, [or for tbe eiatni* 

nation of the above-named [E.F. and G* B,, or A* J5.]. 

1. Did not, Slc, 

2 , Has not, ftc. 

The defendant E, F, is required to answer the inteito^toties nnm* 
bered 

The* defendant G, it/ reqtiifeA to ehse^er the interro|(atoriee noBi^ 
bered 
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No. 124. 

4 

Form of Notice to produce Documents. 

fiectioh 131 of the Code of Civil Pi'ocedure. 

In the Court op at , 

Civil Suit, No. 18 . 

A.B. 

against 

C.D. 

Take notice that the plaintiff [or defendant] requires you to produce for his in* 
spection the following documents referred to in your plaint [or written statement 
^ affidavit], dated the day of 18 . 

Descrihe documents required, 

X. Y,f Pleader for the plaintiff [or the defendant] . 

Pleader for the defendant [or plaintiff]. 


No. 125. 

Summons to attend and give Evidence. 
Sections'*! 59 and 163 of the Code of Civil Procedure. 


(Title.) 

To 

Whereas your attendance is required to on behalf of the in 

the above cause, you are hereby required [personally to appear before this Court] 
on the day of 18 , at the hour of a. m. [aud] to bring with you 
or to send to this Court 

A sura of Rs. , being your travelling and other expenses and subsistence- 
allowance for one day, is herewith sent. If you do not comply with this order, you 
will be subject to the consequence of non-attendance laid down in the Code of 
Civil Procedure, section 170, 

. Notice— (1.) If you are summoned only to produce a document, and not to 
give evidence, you shall be deemed to have complied with the summons if you cause 
such document to be produced in this Court on the day and hour aforesaid. 

(2.) If you are to be detained beyond the day aforesaid, a sum of Rs. will 
be tendered to you for each day’s attendance beyond the day specified. 

Given under my baud and the seal of the Court, this day of 18 • 

[L. 8.] 

Judge, 


No. 126. 
Another Form. 
No OP Suit, 


In the Court op 


AT 


To 


Plaintiff. 

Defendant. 


[Name., description, and address,) 

You are hereby somraoned^to appear in this Oonrt in person on the day of 
* 1 . j 1 forenoon, to give evidence in behalf of the plaintiff for 

the defendant] in the above-mentioned suit, and to produce [here describe with con- 
venient certainty any document the production of which may he required. If (he sum- 
W07IS be otily ^ give evidence, or it he only to produce a domment, it must be ex* 
pesMd accordinglyr and you are not to depart thence until you have been examined 

i document] and the Court has risen, or ualess you have 

obtained the leave of the Court. ^ 
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FORMS OF DECREES, 

No. 127, 

Simple Monet- decbee, 

{Title.) 

Claim for 

This cause coming on for final disposal before in the presence 

of , on the part of the pkintifE^ and on the part of the defendant, it 

is ordered that the do pay to the , the sum of Rs, , with 

interest thereon at the rate of per cent. per from to tl>e date o£ 

realization of the said sum, and do also pay to the the costs of this suit a» 

taxed by the officer of the Court, with intei’est thereon at the rate aforesaid from 
the date of taxation to the date of realization. 

Costs of Suit. 


Plaintifp. 


Defendant. 


Rs. 


A.P. 


1. Stamp for plaint 

2. Do. for power 

3. Do. exhibits 

4. Pleader’s fees on Rs. 

6. Translation-fee 

6. Subsistence for witness for 

attendance ... 

7. Commissioner’s fee 

8. Service of process 


Stamp for power . . . 

Do. petition 
Pleader’s fee 
Subsistence for witnesses 
Service of process . . . 
Translation-fee 
Commissioner’s fee 


Total 


Total 


Rs. 


A. 


F. 


Given under my hand and the seal of the Court, this day of 18 

[L. S.] 

Judge. 


No. 128. 

Decree for Sale in a Suit by a Mortgagee or Person entitled to a Lien. 

{Title.) 

It is ordered that it be referred to the Registrar [or Taxing Officer] to take an 
account of what is due to the plaintiff for principal and interest on the mortgage 
for lien] mentioned in the plaint, and to tax the plaintiff’s costs of this suit, and 
tliat the Registrar [<w Taxing OflBcer] do declare in^Court on the day of 
what he shall find to be due for principal and interest as aforesaid, and for costs } 
And upon the defendant paying into Court what shall be certified to bo due to the 
plaintiff for principal and interest as aforesaid, together with the said costs, within 
six months from the date of declaring in Court the amount so due ; it is ordered 
that the plaintiff do re-con vey the said mortgaged premises free and clear from all 
incumbrances done by him, or any claiming by, from, or under, him, and do deliver 
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ap to the defendant or to snob peraon as he appolptl; all docnments in his custody 
or power relating thereto, and that upon such re-oonveyanoe being made, and doou* 
xnents being delivered up, the Registrar [or Taxing Officer^] shall pay out to the 
plaintifE the said sum so paid in as aforesaid for principal, interest, and costs ; but 
in default of the defendant ptvying into Court such principal, interest, and costs an 
aforesaid by the time aforesaid, then it is ordered that the said mortgaged premises 

t or the premises subject to the said lien] be sold with the approbation of the 
tegistrar [or Taxing Officer]. And it is ordered that the proceeds of such sale 
(after defraying thereout the expenses of the sale) be paid into Court, to the end 
that the same may be duly applied in payment of what shall be found due to the 
plaintiff for principal, interest, and coats as aforesaid, and that the balance (if any) 
ehall be paid to the defendant or other person entitled to receive the same. 


No. 129. 

Final Dscbxb for Forboloburb. 

(Tt<Zs.) 

WaBRSAB it appears to the Court that the defendant has not paid into Court the 
Bum , which was, on the day of last, declared in Court to be due 

to the plaintiff for principal and interest upon the mortgage in the plaint mentioned, 
and for costs, pursuant to the order made in this suit on the day of last, 

and that the period of ^ix months has elapsed since the said day of 

It is ordered that the defendant do bland absolutely debarred of all right to 
redeem the said mortgaged premises. 


No. 130. 

Prrliminary Ordbr — Administration-suit. 

Section 213 of the Code of Civil Procedure. 

{Title.) 

It is ordered that the following accounts and inquiries be taken and made ; 
that is to say : — 

In creditor's suit— 

1. That an account be taken of what is due to the plaintiff and all other the 
creditors of the deceased. 

In suits hy legatees — 

2. An account be taken of the legacies given by the testator’s will. 

In suits hy next-of-kin — 

An inquiry be made and account taken of what, of what share, if any, the 
plaintiff is entitled to as next-of-kin [or one of the next-of-kin] of the intestate. 

\_After the first paragraph the Order will^ where necessary^ order , in a creditor's 
suit, inquiry and accounts for legatees^ heirs-at-law^ and next-of-kin. In suits hy claim- 
ants other than creditors^ after the first paragraph^ in all cases^ an order to inquire and 
take an> account of creditors will follow the first paragraph^ and such of the others as 
may he necessary will follow^ omitting the first formal words. The form is continued 
as in a creditor's suit.^ 

3. An account of the funeral and testamentary expenses. 

4. An account of the moveable property of the deceased come to the hands of 
the defendant, or to the hands of any other person by bis order or for his use. 

5. An inquiry what part (if any) of the moveable property of the deceased is 
outstanding and undisposed of. 

And it is further Ordered that the defendant do> on ox before the day of 
next, pay into Court all sums of mooev which slnfll be found to have come 
to bis haods, or to the bauds of any person by nis order or to his use. 

7. Aud that if the Registrar shall find it oeoessary for oarrying out the objects 
of the suit to sell any part of the moveable property of the decased| that the same 
be sold accordingly, and the proceeds paid into Court. 

8. And that Mr. E. F, be Receiver in the suit [or proceeding], and receive and 
get in all outstanding debts and outstapdin^ moveable property of the deceased, 
and pay the si^me into the hands of the Registrar [and shall give seouxity by bona 
fur tl^ due performaaffC ol hie, duties to' th^ apiovnjt of 
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K A^d tk rt furth^ ordered tbut if the moveable property of the deceased be 
louod iDsufficient for carrying out the objects of the suit, then the following further 
inquiries be made, and accounts taken, that is to say, — 

(a) an inquiry what immoveable property the deceased was seized of or 

entitled to at the time of his death ; 

(b) an inquiry what are the incumbrances (if any) affecting the immove- 

able property of the deceased, or any part thereof ; 

(c) an account, so far as possible, of what is due to the several incum- 

brancers, and to include a statement of the priorities of such of the 

incumbrancers as shall consent to the sale hereinafter directed* 

10. And that the immoveable property of the deceased, or so much thereof as 
shall be necessary to make up the rund in Court sufficient to carry out the object of 
the suit, be sold with the approbation of the Judge, free from incumbrancea (if any) 
of such incumbruncers as shall consent to the sale, and subject to the incumb^rances 
of such of them as shall not consent. 

11. And it is ordered that G. H. shall have the conduct of the sale of the 
immoveable property, and shall prepare the conditions and contracts of sale subject 
to the approval of the Registrar, and that in case any doubt or difficulty shall arise 
the papers shall be submitted to the Judge to settle. 

12. And it is further ordered that for the purpose of the inquiries hereinbefore 
directed, the Registrar shall advertise in the newspapers according to the practice 
of the Court, or shall make such inquiries in any other way which shall appear to 
the Registrar to give the most useful publicity to such inquiries. 

13. And it is ordered that the above inquiries and accounts be made and taken, 
and that all other acts ordered to be done be completed, before the day of 

, and that the Registrar do certify the result of the inquiries and the 
accounts, and that all other acts ordered are completed, and have his certificate in 
that behalf ready for the inspection of the parties on the day of 

14. And, lastly, it is ordered that this suit [or matter] stand adjourned for 
making final decree to the day 

[5'uc4parf only of this order is to he used as is applicable to the particular cass.] 


No. 131. 

Final Dscbbb in an Apministbation-suit by a Legatee. 

Section 213 of the Code of Civil Procedure. 

1. It is ordered that the defendant do, on or before the day of 

, pay into Court the sura of Rs. , the balance by the said certificate found 
to be due from the said defendant on account of the estate of , the testator, and 
also the sum of Rs. for interest, at the rate of Rs. per centum per annum, 
from the day of to the day of , amounting together to the 

sum of Rs. 

2. Let the Registrar [or Taxing Officer] of the said Court tax the costs of the 
plaintiff and defendant in the suit, and let the amount of the said costs, when so 
taxed, be paid out of the said sum of Rf. ordered to be paid into Court as afore** 
said, as follows: — 

(a)— The costs of the plaintiff to Mr. , his attorney [or pleader}, A-twl 

the costs of the defendant to Mr. , his. attorney [or pleader]. 

{b ) — And {if any debts are due) the residue of the said sura of Rs. 
after payment of the plaintiff’s and defendant’s costs as aforesaid, let the sums 
found to be owing to the several creditors naentioned in the schedule to the 

Bi^gistrar’s certificate, together with subsequent interest on such of the debts aa bear 
ioterest, be paid ; and after making such payments, let the amount coming to the 
several legatees mentioned in the schedule, together with subsequent interest 
(tq be verified as aforesaid), be paid, to them. 

d. And if there should be any residue, let the same be paid to the residuary 
legatee. 
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DbCBEE AN AdMINISTRATION'SDIT by a LeqATBB, WHERB an ExEOOTOR ri HELD 

PERSONALLY LIABLE FOR THE PAYMENT OP LEGACIES. 

Section 213 of the Code of Civil Procedure. 

I 

1 . Declare that the defendant is personally liable to pay the legacy of RSi. 

, bequeathed to the plaintiff ; 

2. And it is ordered that an account be taken of what is due for principal anJ 
interest on the said legacy ; 

3. And it is also ordered that the defendant do, within weeks after tho 

date of the Registrar’s certificate, pay to the plaintiff the amount of what the Regis- 
trar shall certify to be due for principal and interest ; 

4. And it is ordered that the defendant do pay the plaintiff his costs of suit^ 
the same to be taxed in case the parties differ. 

Final Decree in an Administration-suit by Next-of-kin. 

Sections 213 of the Code of Civil Procedure. 

1. Let the Registrar of the said Court tax the costs of the plaintiff and defend- 

ant in this suit, and let the amount of the said plaintiff’s costs, when so taxed, bo 
paid by the defendant to the plaintiff out of the sum of Rs. , the balance- 

by the said certificate found to be due from the said defendant on account of the 
personal estate of R. F., the intestate, within one week after the taxation of the 
said costs by the said Registrar, and let the defendant retain for her own use out 
of such sum her costs when taxed. 

2. And it ia^rdered that the residue of the said sum of Rs. , after pay- 

ment of the plaintiff’s and defendant’s costs as aforesaid, be paid and applied by 
defendant as follows: — 

(а) -— Let the defendant, within one week after the taxation of the said costR 

by the Registrar as aforesaid, pay one-third share of the said residue 
to the plaintiffs, A. B,, and C., his wife, in her right, as the sister and 
one of the next-of-kin of the said E. F^ the intestate. 

(б) — Let the defendant retain for her own use one other third share of the said 

residue, as the mother, and one other of the next-of-kin of the said 
E. F.^ the intestate. 

(c)— And let the defendant, within one week after the taxation of the said costs 
by the Registrar as aforesaid, pay the remaining one-third share of tho 
said residue to G. as the brother and the other next-of-kin of tho 
said E. F.^ the intestate. 


No. 132. 

Order — Dissolution op Partnership. 

Section 215 of the Code of Civil Procedure, 

{Title.) 

It is declared that the partnership in the plaint mentioned between the plaintiff 
and defendant ought to stand dissolved as from the day of , and it 

is ordered that the dissolution thereof as from that day be advertised in the 
Gazette^ dtc. 

And it is ordered that ^ be the Receiver of the partnership-estate and 
effects in this suit, and do get in ail the outstanding book-debts and clain^s of the 
partnership. 

And it is ordered that the following accounts be taken : — 

1. An account of the credits, property, and effects now belonging to the soidt 
partnership; 

2. An account of the debts and liabilities of the said partnership £ 

3. An account of all dealings and transactions between the plaintitt and defend- 
ant, from ihe foot of the settled account exhibited in this suit and marked (A), and 
not disturbing any subsequent settled accounts. 
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And it is ordered that the good-will of the business heretofore carried on by tho 
plaintifE and defendant as in the plaint mentioned, and the stock-in-trade, be sold on 
the premises, and that the Registrar may. on the application of any of the parties, 
fix a reserved bidding for all or any of the lots at such sale, and that either of the 
parties is to be at liberty to bid at the sale. 

And it is ordered that the above accounts be taken and all the other acts re- 
-quired to be done be completed before the day of , and that the Registrar 

do certify the result of the accounts, and that all other acts are completed, and have 
liis certificate in that behalf ready for the inspection of the parties on the day 
of 

And, lastly, it is ordered that this suit stand adjourned for making a final decree 
to the day of 


No. 133, 

Partnership — Final Decree. 

Section 215 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. 

A, J&., of 
against 
C. 2)., of 

It is ordered that the fund now in Court, amounting to the sum of Rs. , 

applied as follows : — 

1. In payment of the debts due by the partnership set forth m the Registrar's 
•certificate, amounting in the whole to Rs. 

2. In payment of the costs of all parties in this suit, amounting to Rs. 

[These costs must be ascertained before the decree is drawn up.'] 

3. In payment of the sum of Rs. to the plaintiff as his share of the partner- 
ship-assets, of the sum of Rs. , being the residue of the said sum of Rs. 
now in Court, to the defendant as his share of the partnership-assets. 

[O?’, And that the remainder of the said sura of Rs. be paid to the said 

plaintiff [or defendant] in part-payment of the sum of Rs, certified to be duo 

to him in respect of the partnership-accounts.] * 

And that the defendant [or plaintiff] do, on or before the day of , 

pay to the plaintiff [or defendant j the sum of Rs. , being the balance of the 

«aid sum of Rs. due to him, which will then remain due. 


No. 134. 

Certificate of Non-satisfaction op Decree. 

Section 224 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A, of 
against 
C. £>., of 

CbrtMed that no [or partial, as the case may be^ andy if parital^ state to what 
etttent] satisfaction of the decree of this Court, in Civil Suit No. of 18 , a 

copy of which is hereunto attached, has been obtained by execution within the juris- 
diction of this Court. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge* 
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No. 186. 

Notiob to show Oaosb why Exbgution should mot issue. 
Section 846 of the Code of CiTil Prooeduro. 

Im the Court or at 

Civil Sait, No. of 18 • 

Misoellaneoue, No. of 18 . 

A, B.f of 


To 

Whereas has made application to this Court for execution of 

decree in Civil Suit No. 18 , this is to give you notice that you are to appear 

before this Court on the day of 18 , either in person, or by a 

pleader of this Court, or agent duly authorized and instructed, to show cause, if 
any, why execution should not be granted. 

Qivem under my hand and the seal of the Court, this day of 18 . 

[L. 8.] 

Judge, 


No. 136. 

Attacshemt or Moveable Property in Dependant’s 
Possession in Execution of a Decree for Money. 

Section 254 of the Code of Civil Procedure. 

{Title.) 

To the Bailiff of the Court. 

Wheras was ordered by decree of this Court, passed on the day 

of 18 , in Suit No. of 18 , to pay to the plaintiff the sum of 

Rs. BB noted in the margin ; and 
whereas the said sum of Rs. has 
not been paid. 

Thebe are to command you to at- 
tach the moveable property of the said 
as set forth in tne list here- 
unto annexed, or which shall be pointed 
ont to you by the said , and 

uuleSB the said shall pay to 

you the said sum of Rs. , together 
with Rs. , the costs of this attach- 
ment, to hold the same until further 
orders from this Court. 

You are further commanded to 
return this warrant on or before the 
day of ^ 19 I with an endorse- 

ment certifying the date and manner 
in which it has been executed, or why 
it has not been executed. 

OiiVEM under my hand and the seal of Uia Court, thie day of 18 

Schedule, 


Decree. 

' 



Principal 

Interest 




Costs 




Costs of decree .... 
Interest thereon .... 
Total of attachment . . 




Total . 





[L. S.] 
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No. 137. 

Warrant to the Bailiff to give Possession of Land, &e. 

Section 263 of the Code of Civil Procedure. 

(TUle.) 

To THE Bailiff of the Court. 

Whereas , in the occupancy of , has been decreed to , 

) the plaintiff in this suit : you are hereby directed to put the said in possession 

of the same, and you are hereby authorized to remove any person who may refuse 
to vacant the same. 

Given under my hand and the seal of the Court, this day of 18 • 

[L. S.] 

Judge, 

No. 138. 

Attachment in Execution. 

Prohibitory Order, where the Property to be aitached consists of Moveable 
Property, to which the Defendant is entitled subject to a Lien or Right 
OF SOME other Person to the immediate Possession thereof. 

Section 268 of the Code of Civil Procedure, 

( Tide.) 

To 

Whereas has failed to satisfy a decree passed against on the day 
of 18 , in favour of for Rs. : it is ordered that the defendant 

be, and is hereby, prohibited and restrained, until the further order of this Court, 
from receiving from the following property in the possession of the said 

, that is to say, to which the defendant is entitled, subject to any 

claim of the said , and the said is hereby prohibited and restrained, 

until the further order of this Court, from delivering the said property to any person 
or persons whomsoever. 

Given under my hand and the seal of the Court, this day of 18 • 

[L. S.] 

Judge, 


No. 139. 

Attachment in Execution. 

Prohibitory Order, where the Property consists of Debts not secured by 

Negotiable Instruments. 

Section 268 of the Code of Civil Procedure. 

{Title.) 

To 

Whereas has failed to satisfy a decree passed against on the day 
of 18 , in Civil Suit, No. of 18 , in favour of for Rs. : 

it is ordered that the defendant be, and hereby, prohibited and restrained, 

until the further order of this Court, from receiving from you a certain debt alleged 
now to be due from you to the said defendant, namely, and that you, the said 

, be, and you are hereby, prohibited and restrained, until the further order 
of this Court, from making payment of the said debt, or any part thereof, to any 
person whomsoever. 

Given under my hand and the seal of the Court, this day of 18 . 


Judge, 

o. P. 66. 
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No. 140. 

Attachment in Execution. 

Pbohiiitort Order, where the Property consistr of Sh^arei in a Public 

Company, &c. 

Section 268 of the Code of Civil Procedure. 

(Title,) 

To 

Defendant, and to , Manager of 

Company. 

Whereas has failed to satisfy a decree passed against on the 
day of 18 , in Civil Suit, No. of 18 , in favour of for Rs. 

it is ordered that you, the defendant, be, and you are hereby, prohibited and re- 
strained, until the further order of this Court, from making any transfer of 
shares in the aforesaid Company, namely , or from receiving payment of 

any dividends thereof ; and you , the Manager of the said Company, are 

hereby prohibited and restrained from permitting any such transfer or inaKing any 
such payment. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge. 


No. 141. 

Attachment in Execution. 

Prohibitory Order, where the Property conristr op 

Immoveable Property. 

Section 274 of the Code of Civil Procedure. 

(Title.) 

To defendant. 

Whereas you have failed to satisfy a decree passed against you on the day 
of 18 , in Civil Suit, No. of 18 , in favour of for Rs. 

it is ordered that you, the said , be, and you are hereby, prohibited and re- 
strained, until the further order of this Court, from alienating the property specified 
in the schedule hereunto annexed, by sale, gift, or otherwise, and that all persons 
be, and that they are hereby, prohibited from receiving the same by purchase, gift, 
or otherwise. 

Given under ray hand and the seal of the Court, this day of 18 . 

Schedule. 

[L. 8.1 
Judge. 


No. 142. 

Attachment. 

Prohibitory Order, where the Property consists op Money or 
OF ANY Security in the Hands of a Court or Justice 
OR Officer of Government. 

Sections 272 and 486 of the Code of Civil Procedure. 

In the Court tiF at 

Civil Suit, No. of 18 . 

A. H., of 
againet 

a i)., of 
To 
Sir, 

The plaintiff having applied, under section of the Code of Civil Pro- 

cedure, for an attachment of certain money now in your hands (here itate how the 
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money is su^osed to he in the hands of the person addressed, on what account, — 

I request tnat yo\x will liold the said money subject to the further order of thi» 
Court. 


Dated the day of 18 


I have the honour to be, 
Sir, 

Your moat obedient servant, 


[L. S.] 


Judge^ 


No. 143. 

OiCDER-FOR Payment to the Plaintiff, &c., of Money, & c , y . 

IN THE Hands of a Third Party. 

Section 277 of the Code of Civil Procedure. 

In the Court op at 

Civil Suit, No. of 18 . 

Miscellaneous, No. of 18 . 

A. B., of 
against 
C. £)., of 

To the Bailiff op the Court and to 

Whereas the following property has been attached in execntion of m. 

decree in Civil Suit, No. of 18 , passed on the day of 18 , in favour 

of for Rs. : it is ordered that the property so attached, consisting of 

Rs, in money, and Rs. in currency-notes, or a sufficient part thereof 

to satisfy the said decree, shall be paid over by you the said , to 

and that the said property, so far as may be necessary for the satisfaction of the- 
said decree, shall be sold by you, the bailiff of the Court, by public auction, in tho 
manner prescribed for sale in execution of decrees, and that tire money which may 
be realized by such sale, or a sufficient part thereof, to satisfy the said decree, shall 
be paid over to the said , and the remainder, if any, shall be paid to you,, 

the said 

Given under my hand and the seal of the Court, this day of 18 ► 

[L. S.] 

Judge, 


No. 144. 

Notice to Attaching Creditor. 

Section 278 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

Miscellaneous, No. of 18 

A . B., of 
against 
C. D,, of 

To 

Whereas has made application to this Court for the removal of attach'- 

ment on i placed at your instance in execution of the decree in Civil Suit, 

No, of 18 , this is to give you notice to appear before this Court on , 

the day of » 18 , either in person or by a pleader of the Court duly 

instructed, to support your claim as attaching creditor. 

Given under my hand and the seal of the Court, this day of 18 • 

[L. 8.] 

Judge, 
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No. 145. 

Warrant op Sale of Property in Execution op a Decree for Monet. 

Section 287 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

Miscellaneous, No. of 18 

A. B.y of 
against 
a D., of 

To THE Bailiff op the Court. 

These are to command you to sell by auction, after p^ivin^ days’ previous 
notice, by affixing the same in this Court-liouse, and after making due proclamation, ♦ 
the property attached under a warrant from this Court, dated the day of 

18 , in execution of a decree in favour of , in Suit No, of 

18 , or 80 much of the said property as shall realize the sum of Rs. , being the 

of the said d^ree and costs still remaining unsatisfied. 

You are further commanded to return this warrant on or before the 
day of , 18 , with an endorsement certif^dng the manner in which it has 

been executed, or the reason why it has not been executed. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge. 

No. 146. 

Notice to Person in Possession op Moveable Property sold in Execution. 

Section 300 of the Code of Civil Procedure. 

In the Court op at 

Civil Suit, No. of 18 . 

A. R, of 
against 

a D., of 
To 

Whereas has been the purchaser at a sale- by auction in execution of 

the decree in the above suit of , now in your possession, you are hereby pro- 
hibited from delivering possession of the said to any person except the 

said 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge, 


No. 147. 

Prohibitory Order against Payment op Debts sold in Execution to any 

other than the Purchaser. 


Section 301 of the Code of 
In the Court of 

Civil Suit, No. 


Civil Procedure. 


AT 

of 18 . 

A. B,y of 



ainst 
D., of 


To and to 

Whereas has become the purchaser at a public sale in execution of 

the decree in the above suit of certain debt due from you 


* This proclamation shall specify the time, the place of sale, the property to be sold, the 
revenue assessed, should the property consist of land paying revenue to Government, and the 
amount for the recovery of which the sale is ordered, and as fairly and accurately as possiblt 
the other particulars required by section 287 to be specified. 
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to you , that is to say , it is ordered that yon be, and you 

are hereby, prohibited from receiving, and you from making payment of, 

the debt to any persons except the said 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge, 


No. 148. 

Prohibitory Order against the Transfer of Shares sold in Execution. 

Section 301 of the Code of Civil Procedure. 

In the Court of at , 

Civil Suit, No. of 18 . 

A, B.t of 
against 
a D., of 

To, 

and , Manager of Company. 

Whereas has become the purchaser, at a public sale in execution of 

the decree, in the above suit of certain shares in the above Company, that is to say, 
of , standing in the name of you , it is ordered that 3mu 

be, and you are hereby, prohibited from making any transfer of the said shares to 
any person except the said , the purchaser aforesaid, or from receiving any 

dividends thereon ; and you , Manager of the said Company, from permit- 

ting any such transfer or making any such payment to any person except tlie said 
, the purchaser aforesaid. 

Given under my band and the seal of the Court, this day of 18 . 

[L. S.] 

Judge* 


No. 149. 

Order confirming Sale of Land, &c. 
Section 312 of the Code of Civil Procedure. 


In the Court op at 

Civil Suit, No. of 18 . 

A. B., of 


against 
a D*, of 

Whereas the following land [or immoveable property] was, on the 

day of 18 , sold by tht bailiff of this Court in execution of the decree in 

this suit ; and whereas days have elapsed, and no application has been made [or 
objection allowed] to the said sale, it is ordered that the said sale be, and the said 
sale is hereby, confirmed. 

Given under my hand and the seal of the Court, this day of 18 . 

Schedule* 


[L. S.] 


Judge* 
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No. 160. 

Certificate of Sale op Land. 

Section 316 of the Code of Civil Procedare. 

In the Court op at , 

Civil Suit, No. of 18 . 

A. of 
against 
C. Z>., of 

This is to certify that has been declared the purchaser at a sale by 

public auction, on the day of 18 . of , in execution of decree 

in this suit, and that the said sale has been duly confirmed by the Court. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. 8.] 

Judgs. 


No. 161. 

Order for Delivery to Certified Purchaser op Land at a Sale in Execution, 

Section 318 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A. B.y of 
against 
C. D., of 

To THE Bailiff op the Court. 

Whereas has become the certified purchaser of at a sale in 

execution of the decree in Civil Suit, No. of 18 ; and whereas such land is in the 
possession of , you are hereby ordered to put the said , the certified 

purchaser, as aforesaid, into possession of the said , and, if need be, to re- 

move any person who may refuse to vacate the same. 

Given under my band and the seal of the Court, this day of 18 . 

[L. S.] 

Judge. 


No. 162. 

Authority to the Collector to stay Public Sale of Land. 
Section 326 of the Code of Civil Procedure. 


In the Court of 

at 

Civil Suit, No. 

of 18 . 


A. B.y of 

To 

Sir, 

In answer to your communication, No, 

against 
a D., of 

Collector of 

, dated , representing that the 


sale in execution of the decree in this suit of , and lying within yo\^T district, 

paying revenue to Government, is objectionable, I have the honour to inform you 
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that you are authorized to make provision for the satisfaction of the said decree in 
the manner recommended by you instead of proceeding to a public sale of • 

I have the honour to be, 

Sib, 

Your obedient servant, 

[L. 8.] 

Judge. 

No. 163. 

Order for Committal fob resisting, &o., Execution of Decree for Land. 

Section 329 of the Code of Civil Procedure. 

(Title.) 

To 

Whereas it appears to the Court that has, without just cause, resisted 

Lor obstructed] the execution of the decree of the Court, passed against on 

the day of 18 , in Civil Suit, No. of 18 , whereby certain land or 

immoveable property was adjudged to , it is ordered that the said be 

committed to custody for a period of days. 

Given under my hand and the seal of the Court, this day of 18 • 

[L. S.] 

Judge. 

No. 154. 

Warrant of Arrest in Execution. 

Section 337 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

Miscellaneous, No. of 18 . 

A. J9., of 
against 

a />., of 

To TUB Bailiff of the Court. 

was adjudged by a decree of the Court, in No. of 18 

dated 18 , to pay to the plaintiff the snin 

of Rs. as noted in the margin, and whereas the 
said sum of Rs. has not been paid to the said 
plaintiff in satisfaction of the said decree, these are 
to command jmu to arrest the said defendant, and, 
unless the said defendant shall pay to you the said 
sum of Rs. , together with Rs. for the costs 
of executing this process, to bring the said defend- 
ant before the Court with all convenient speed. 

You are further commanded to return this war- 
rant on or before the day of 18 , with 

an endorsement certifying the day and manner in 
which it has been executed, or the reason why it 
has not been executed. 

Given under my hand and the seal of the Court, this day of 

[L. S.] 

Judge, 


WHEREAS 


Principal 

Interest 

Costs 

Execution 


Total 


18 
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No. 155. 

Notice of Payment into Court. 

Section 3T7 of the Code of Civil Procedure. 

In the Court op 18 . 

B. No. 

A. B. V. C. D. 

Take notice that the defendant has paid into Court Rs. , and says that that 
sum is enough to satisfy the plaintiff’s claim [or the plaintiff’s claim for, &C. 3 . 

To Mr. X. Z., 

the Plaintiff’s Pleader ; 

Z., 

Defendant’s Pleader. 


No. 156. 

Commission to Examine Absent Witnesses. 
Section 386 of the Code of Civil Procedure. 


In the Court of at 

Civil Suit, No. of 18 . 

A. of 
against 
C. D,y of 


To 

Whereas the evidence of is required by the in the above suit ; 

and whereas , you are requested to take the examination on interrogatories 

[07’ viv^ voce] of such witnesses , and you are hereby appointed a Commis- 

sioner for that purpose, and you are further requested to make return of such exami- 
nation so soon as it may be taken [process to require the attendance of the witness 
will be issued by this Court on your application].* 


Given under may hand and the seal of the Court, this day of 18 . 


[L. S. 
Judge, 


No. 157. 

Commission for a Local Investioaticn, or to examine Accounts. 

Sections 392 and 394 of the Code of Civil Procedure. 

In the Court op at 

Civil Suit, No. of 18 . 

A . B.y of 

r D., of 

To . . 

Whereas it i« deemed requisite, for the pCrposes of this suit, that a oommis- 
gion should be issued ; you are hereby appointed Commissioner for the pur- 
pose of [process to compel the attendance before you of any witnesses, or 

for the production of any documents which you may desire to examine or inspect, 
will be issued by this Court on your application].® 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 18 . 

[L.S.] 

Judge. 


* Not necessary where the commission goes to another Court. 
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No. 168. 

Warrant of Arrest before Jddoment. 

Section 478 of the Code of Civil Procedure. 

In the Court of at , 

Civil Suit, No. of 18 . 

A. B.y of 
agaiHit 
C. /)., of 

To THE Bailiff of the Court. 

Whereas , the plaintiff in the above suit, has proved, to the satisfao- 

tion of the Court, that there is probable cause for believing that the defendant 
is about to , these are to command you to take the said 

into custody, and to bring before the Court, in order that he may show cause 

why he should not furnish security to the amount of jupees for personal 

appearance before the Court, until such time as the said suit shall be fully and finally 
disposed of, and until execution or satisfaction of any decree that may be passed 
against in the suit. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge, 


No. 169. 

Order for Committal. 

Section 481 of the Code of Civil Procedura. 

In the Court of at 

Civil Suit, No. of 18 . 

A, B., of 
against 
C. D., of 

To 

Whereas , plaintiff in this suit, has made application to the Court that 

security be taken for the appearance of the defendant to answer any 

judgment that may be passed against in the suit ; and whereas the Court 

has called upon the defendant to furnish such security, or to offer a suffi- 
cient deposit in lieu of security, which has failed to do ; it is ordered that 

the said defendant be committed to custody until the decision of the suit, 

or, if judgment be given against , until the execution of the decree. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge, 


No. 160. 

Attachment before Judgment with Order to call for Security for Fulfil.- 

ment of Decree. 

Section 484 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No. of 18 . 

A. B., of 
againti 
C. Z>., of 

To THE Bailiff of the Court. 

Whereas has proved, to the satisfaction of the Court, that the defendant 
the above suit , these are to command you to call upon the said 
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ant , on or before the day of , either to furnish security for the 

8ura of rupees to produce and place at the disposal of this Court, when required 
, or the value thereof, or such portion of the value as may be suflScient to 
fulfil any decree that may be passed against , or to appear and show cause 

why should not furnish security ; and you are further ordered to attach the 

gaia , and keep the same under safe and secure custody until the further 

order of the Court, and in what manner you shall have executed this warrant make 
appear to the Court immediately after the execution hereof, and have you there then 
this warrant. 

Given under my hand and the seal of the Courts this day of 18 • 

[L. S.] 

Judge. 


No. 161. 

Attachment before Judgment on Proof of Failure to furnish Security. 

Section 485 of the Code of Civil Procedure. 

In the Court op at 

Civil Suit, No. of 18 . 

A. jB., of 
against 
C. Z)., of 

To the Bailiff of the Court. 

Whereas , the plaintiff in this suit, has applied to the Court to call 

upon , the defendant, to furnish security to fnlnl any decree that may be 

passed against in the suit, and whereas the Court has called upon the said 

to furnish such security, which has failed to do ; these 

are to command you to attach , the property of the said , and keep 

the same under safe and secure custody until the further order of Court, and in 
what manner you shall have executed this warrant make appear to this Court imme- 
diately after the execution hereof, and have you there then this warrant. 

Given under my band and the seal of the Court, this day of 18 . 

[L. S.] 

Judge. 


No. 162. 

Attachment before Judgment. 

Prohibitory order, where the Property to be attached consists op 
Moveable Property, to which the Defendant is entitled, subject 
to a Lien or Right of some other Persons to the immediate 

Possession thereof. 

Section 486 of the Code of Civil Procedure. 

In the Court op at 

Civil Suit, No. of 18 . 

A. A, of 
against 

a J9., of 

To 

Defendant. 

It is ordered that yon, the said , be, and you are hereby, prdhibited 

and restrained, until the further order of this Court, from receiving from 
the following property in the possession of the said , that U 9 to say, 



TBE FOURTH SCHEDULE. 


m 

j 

to which the defendant is entitled, subject to any claim of the said , and 

the said , is hereby prohibited and restrained, until the further order of this 

Court, from delivering the said property to any persons whomsoever. 

Given under my hand and the seal of the Court, this day of 18 . 


Judge» 


No. 163. 

Attachment before Judgment. 

Prohibitory Order, where the Property consists op Immoveable Property* 

Section 486 of the Code of Civil Procedure. 

In the Court of at 

Civil Suit, No of l8 . 

A. B., of 
against 

a D., of 

To 

Defendant, 

It is ordered that you, the said , be, and you are hereby, prohibited 

and restrained, until the further order of thi-^ Court, from alienating the property 
specified in the schedule hereunto annexed, by sale, gift, or otherwise, and that all 
persons be, and that they are hereby, prohibited from receiving the same by pur* 
chase, gift, or otherwise. 

Given under my hand and the seal of the Court, this day of 18 . 

Schedule > 

[L.S.] 

Judge, 


No. 164. 

Attachment before Judgment. 

Prohibitory Order, where the Property consists of Money in the Hands of 
other Persons, or of Debts not being Negotiable Instruments. 

Section 486 of the Code of Civil Procedure. 

In the Court at 

Civil Suit, No. of 18 . 

A. B., of 
against 

a A, of 

To 

It is ordered that the defendant be, and he is hereby, prohibited an re- 
strained, until the further order of this Court, from receiviog from the 

fmoney now in hands belonging to the said defendant, or debts, as the case 

may be, describing themlj and that the said be, and hereby prohi- 

bit^ and restrained, until the further order of this Court, from making payment of 
the said [money, &c.^, or any part thereof, to any person whomsoever. 

Qiv^sn under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge, 
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No. 166. 

Attachment before Judgment. 

Fbohibitort Order, where the Property consists of Shares in a Publio 

Company, &o. 

Section 486 of the Code of Civil Procedure. 

In the Court of at , 

Civil Suit, No. of 18 . 

A. B.y of 
figainst 
a D., of 
To 

Defendant, and to 
Manager of Company. 

It is ordered that , the defendant, be, and , are hereby prohibited 
and restrained, until the further order of the Court, from making any transfer of 
shares, ^being in the aforesaid Company, or from receiving payment 

of any dividends thereof, and you Manager of the said Company, arc hereby 

prohibited and restrained from permitting any sucli transfer, or making any such 
pa^^ment. 

Given under my hand and the seal of the Court, this day of 18 . 

[ L. S. ] 

Judg9. 


No. 166. 

Temporary Injunctions. 

Section 492 of the Code of Civil Procedure. 

Upon motion made unto this Court by , pleader of [or Counsel for] the 

plaintiff, A. B ^ and upon reading the petition of the said plaintiff in this matter^ 
filed [this day] [or the plaint filed in this case on the day of , or the 

written statement of the said plaintiff, filed on the day of ], and upon 

hearing the evidence of and in support thereof \if after notice and 

defendant not appearing : add, and also the evidence of as to service of notice 

of this motion upon the defendant, C. D."] x This Court doth order that an injunc- 
tion be awarded to restrain the defendant, C. D., his servants, workmen, and agents, 
from pulling down, or suffering to be pulled down, the house in the plaint in the 
said suit of the plaintiff mentioned [or in the written statement, or petition, of the 
plaintiff and evidence at the hearing of this motion mentioned], being No. 9, Oil- 
mongers’ Street, Hindupur, in the taluq of , and from selling the materials 

whereof the said house is composed, until the hearing of this cause, or until the 
further order of this Court. 

Dated this day of 18 . 

Civil Judge. 

[Where the injunction is sought to restrain the negotiation of a note or hill^ the 
crdeHng part of the order may run thus : — ] to restrain the defendants 

and from parting with, out of the custody of them or any of them, or en- 

dorsing, assigning, or negotiating, the promissory note [or bill of exchange] in 

? uestion, dated on or abouA the , &c., mentioned in tbe plaintiff’s plaint 

or petition] and the evidence heard at this motion, until the hearing of this cause, 
or until the further order of this Court. 

[In copyright cases'} to restrain the defendant, C. D., his servants, 

agents, or workmen, from printing, publishing, or vending a book, called , 

or any part thereof, until the, &c. 

[Where part only of a book is to be restrained} to restrain the defendant, 
C. D., his servants, agents, or workmen, from printing, publishing, selling, or other- 
wise disposing of such parts of the book in the plaint [or petition and evidence, &c.] 
mentioned to have been published by the defendant as hereinafter specified, namely, 
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that part of the said book wliich is entitled , and also that part 

which is entitled [o7' which is contained in page to page both 

inclusive], until the , &c. 

[In Patent cases] to restrain the defendant, C. D., his agents, servants, and 
workmen, from making or vending any perforated bricks [or as the case may he] 
upon the principle of the inventions in the plaintifE’s plaint [or petition, &o., or 
written statement, c&c.,] mentioned, belonging to the plaintiffs, or either of them, 
during the remainder of the respective terms of the patents in the plaintiff^s plaint 
[or as the case may be] mentioned, and from counterfeiting, imitating, or resembling 
the same inventions, or either of them, or making any addition thereto, or subtrac* 
tion therefrom, until the hearing, &c. 

[In cases of trade-marks] to restrain the defendant, C. /)., his servants; 
agents, or workmen, from selling, or exposing for sale, or procuring to be sold, any 
composition or blacking [or as the case may he] described as or purporting to be 
blacking manufactured by the plaintiff, A. &, in bottles having affixed thereto such 
labels as in the plaintiff’s plaint [or petition, dhc.] mentioned, or any other labels so 
contrived or expressed as, by colourable imitation or otherwise, to represent the 
composition or blacking sold by the defendant to be the same as the composition or 
blacking manufactured and sold by the plaintiff, A. B.y and from using trade-cards 
BO contrived or expressed as to represent that any composition or lilacking sold or 
proposed to be sold by the defendant is the same as the composition or blacking 
manufactured or sold by the plaintiff, A. jB., until the, c&c. 

[To restrain a Partner from^ in any way^ interfering in the business] to 

restrain the defendant, C. Z)., his agents and servants, from entering into any con- 
tract, and from accepting, drawing, endorsing, or negotiating any bill of exchange, 
note, or written security, in the name of the partnership-firm of B. & Z)., and from 
contracting any debt, buying and selling any goods, and from making or entering 
into any verbal or written promise, agreement, or undertaking, and from doing, or 
causing to bo done, any act, in the name or on the credit of the said partnership-firm 
of B, & Z)., or whereby the said partnership-firm can or may in the manner become 
or be made liable to or for the payment of any sum of money, or for the perform- 
ance of any contract, or promise, or undertaking, until the, tScc* 


No. 167. 

Notick of Application for Injunction. 

Section 494 of the Code of Civil Procedure. 

In the Court of at 

A, B.y of 
against 
a D,, of 

Take notice that I, A. B,, intend to apply, at the sitting of the Court at 
aforesaid, on the day of , for an injunction to restrain C. D. from 

further prosecuting a suit which he has commenced against me in , to recover 

damages for the breach of the contract for the specific performance of which this 
suit was commenced [or to restrain him from receiving and giving discharges for 
any of the debts due to the partnership in the matter of the partnership between 
us for the winding-up of which the suit was commenced, or from digging the turf 
from the land which was agreed to be sold by him to me by the agreement, the 
specific performance of which this suit is commenced to enforce, or as the case 
may 6«]. 

Dated this day of 18 . 


To 0. D. 


[N.B.^WAere the injunction is to he applied for against a party whose name and address (h 
not appear upon any proceeding already filed in the suit^ such nawA and address must he stated in 
full to enable the proper offices' to serve the notice^] 



534 


THE FOURTH SCHEDULE. 


No. 168. 

Appointment op a Rbcbivpb. 

SeotioQ 503 of the Code of Civil Procedure. 

In thb Court op at 

Civil Suit, No. of 18 . 

A. B.y of 
against 
C. D., of 

To 

Whereas has been attached in execution of a decree passed in the 

above suit on the day of 18 , in favour of : you are hereby 

[subject to your giving: security to the satisfaction of the Registrar] appointed 
Receiver of the said property under section 503 of the Code of Civil Procedure^ 
with full powers under the provisions of that section. 

You are required to render a due and proper account of your receipts and dis- 
bursements in respect of the said property on .You will be entitled to remu- 
neration at the rate of per cent, upon your receipts under the authority of this 
appointment. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge, 

No. 169. 

Bond to bb given by Receiver. 

Section 503 of the Code of Civil Procedure. 

In the Court op at 

Civil Suit, No. of 18 . 

A. of 
against 
C. D,, of 

Know all men by these presents, that we, I. J., of, &c., and K. L.y of, &c., and 
Af, N.y of &c., are jointly and severally bound to G. H j Registrar of the Court of 
, in Rs. , to be paid to the said G. H.y or bis attorney, executors, 

administrators, or assigns. For which payment to be made we bind ourselves, and 
each of us, in the whole, our and each of our heirs, executors, and administratora 
jointly and severally by these presents. 

Dated this day of 18 . 

And whereas a plaint has been filed in this Court hy A, B. against C. D. for 
the purpose of [Aere insert object of suit] ; 

And whereas the said I. J. has been appointed, by order of the above-mentioned 
Court, to receive the rents and profits of the immoveable property, and to get in the 
outstanding moveable property of O. P., the testator in the said plaint named. 

Now, the condition of this obligation is such, that if the above-boundon I, J, 
shall duly account for all and every the sum and sums of money which he shall so 
receive on account of the rents and profits of the immoveable property, and in respect 
of the moveable property of the said 0. P. for as the case may be] at such periods 
as the said Court shall appoint, and shall duly pay the balances which shall from 
time to time be certified to fie due from him as the said Court hath directed or shall 
hereafter direct, then this obligation shall be void, otherwise it shall remain in full 
force. 

/. J. 

K, L, 

M. N. 

Signed and delivered by the above-bounden in the presence of • 

Note.—// deposU qf moMy be madty the memoratidtm thei'&>f should follow the terms of the 
condition of the bond, i j j 
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No. 170. 

Obbbr of Reference to Arbitration under Agreement of Parties. 
Section 508 of the Code of Civil Procedure. 


To 


(Tide.) 


Whereas the above-mentioned plaintiff and defendant have agreed to refer the 
matterg in difference between them in the above suit to your arbitration and award, 
you are hereby appointed accordingly to determine all the said matters in 

difference between the parties, and with power, by consent of the parties, to deter- 
mine which party shall pay the costs of this reference. 

You are required to deliver your award in writing to this Court on or beforO 
the day of 18 , or such other day as this Court may further fix. 

Process to compel the attendance before you of any witnesses, or for the pro- 
duction of any documents which you may desire to examine or inspect, will be issued 
by this Court on your application, and you are empowered to administer to such wit- 
nesses oath or affirmation. 

A sum of Rs. , being your fee in the above suit, is herewith forwarded. 


Given under my hand and the seal of the Court, this day of 18 . 


[L. S.] 

Judge. 


No. 171. 

Order of Reference to Arbitration bt Court, with Consent. 

Section 508 of the Code of Civil Procedure, 

(Title.) 

Upon reading a petition of the plaintiff, filed this day, and on the consent of 
for the defendant, and upon hearing for the plaintiff, and 

for the defendant, it is ordered, by and with the consent of all the parties, that all 
matters in difference in this suit, including all dealings and transactions between all 
parties, be referred to the final determination of , who is to make his award in 

writing, and submit the same to this Court, together with all proceedings, depositions, 
and exnibits in this suit, within one month from the date hereof. And it is ordered 
further, by and with the like consent, that the said arbitrator is to be at liberty to 
examine the parties and their witnesses upon oath or affirmation, which he is em- 
powered to administer, and that the said arbitrators shall have all such powers or 
authorities as are vested in arbitrators under the Code of Civil Procedure, including 
therein power to call for all books of accounts that he may consider necessary. And 
it IS further ordered, by and with the like consent, that the costs of this suit, together 
with the costa of reference to arbitration, up to and including the award of the said 
arbitrator, and the enforcement thereof, do abide the result of the finding of the said 
arbitrator. And it is further ordered, by and with the like consent, that the said 
arbitrator be at liberty to appoint a competent accountant to assist him in the in- 
vestigation of the several matters referred to him as aforesaid, and that the remu- 
neration of such accountant and other charges attending thereto be in the discretion 
of the said arbitrator. 

Given under my hand and the seal of the Court, this day of 18 . 

[L. S.] 

Judge. 
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No. 172. 

Summons in Summary Suit on Negotiable Instrument. 
Section 532 of the Code of Civil Procedure, 


No. OF Suit. 

In the Court of at 


Plaintiff. 


Defendant. 

To [Here enter the defendant's name^ description^ and address."] 

Whereas [here enter the plaintiff's name^ description^ and address] has instituted 
a suit in this Court against you under Chapter XXXIX. of the Code of Civil Proce- 
dure for Rs, principal and interest [or Rs. balance of principal and inter- 
est], due to him as the payee [or indorsee] of a bill of exchange [or hundi, or promis- 
sory note], of which a copy is hereto annexed, you are hereby summoned to obtain 
leave from th% Court within ten days from the service hereof, inclusive of the day 
of such service, to appear and defend the suit, and witliin such time to cause an 
appearance to be entered for you. In default whereof the plaintiff will be entitled 
at any time after the expiration of such ten days to obtain a decree for any sum not 
exceeding the sum of Rs. [here state the sum claimed] and the sum of 

Rs. for costs. 

Leave to appear may be obtained on an application to the Court, supported by 
affidavit or declaration showing that there is a defence to the suit on the merits, or 
that it is reasonable that you should be allowed to appear in the suit. 

[Here copy the bill of exchange^ hundi^ or promissory notCy and all endorse- 

ments upon it.] 


No. 173. 

Memorandum of Appeal. 

Section 541 of the Code of Civil Procedure. 


Memorandum op Appeal. 

(Name, dhc.y as in Register,) Plaintiff — Appellant. 

(Name. &c., as in Register.) Defendant— Respondent. 

[Name of Appellant] plaintiff [or defendant] above-named appeals to the High 

Court at [or District Court at , as the case may be] against the decree of 

in the above suit, dated the day of , for the following reasons^ 

namely [here state the grounds of objection]. 



Register of AppealSi 

Section 548 of the Code of Civil Procedare. 
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TEE FOURTH SGEEDDLE. 


No. 175. 

Notice to Respondent of the day fixed fob the Hearing of the Appeal. 

Section 653 of the Code of Civil Procedure. 

In the Court op at 

, Appellant^ v. , Respondent, 

Appeal from the of the Court of , dated the day of 

18 . 

To Respondent, 

Take notice that an appeal from the decree of in this case has been 

presented by and registered in this Court, and that the day of 

18 , has been fixed by this Court for the hearing of this appeal. 

If no appearance is made on yonr behalf by yourself, your pleader, or by some 
one by law aathorized to act for you in this appeal, it will be heard and decided 
ex parte in your absence. 

Given under my hand and the seal of the Court, this day of 18 • 

[L. S.] 

Judge, 

[Note. — If a stay of execution has been ordered, intimation should be given of the fact on 
this notice.] 


No. 176. 

Decree on Appeal. 

Section 579 of the Code of Civil Procedure. 

In the Court of at 

, Appellant^ v. , Respondent. 

Appeal from the of the Court of , dated the day of 

18 . 

Memorandum of Appeal. 

, Plaintiff. 

, Defendant. 

Plaintiff [or defendant] above-named appeals to the Court at 

against the decree of in the above suit, dated the day of 18 , 

for the following reasons, namely : 

\here state the reasons‘\ 

This appeal coming on for hearing on the day of IS , before 

, in the presence of for the appellant, and of for the respondent 

it is ordered. — ^ * 

\here state the relief granted'] 

The costs of this appeal, amounting to , are to be paid by 
The costs of the original suit are to be paid by 

Given under my hand this day of 18 . 

[L. 8.] 

Judge. 
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TES FOUSTS SCHEDULE. 

No. 178. 

Notice to show Cause why a Bevibw beould not be Qbantbd^ 

Section 626 of the Code of Civil Procedure. 

In the Court of at 

, Plaintiff, V. , Defendant, 

To 

Take notice that has applied to this Court for a review of its judgment 

passed on the day of 18 in the above case. The day of 

18 is fixed for you to show cause why the Court should not grant a review of ite 
judgment in this case. 

Given under my hand and the seal of the Court, this day of 18 • 

[L. S.] 

Judge, 


No. 179. 

Notice of Change of Pleader. 

In the Court of at 

A. B., of 
against 
a jD., of 

To THE Registrar op the Court. 

Take notice that 1, A. B. [or C. Z>.], have hitherto employed as my pleader 
G. E,, of , in the above-mentioned cause, but that I have ceased to employ 

him, and that my present pleader is J. K., of 

A, B, [or a jD.] 

No, 180. 

Memorandum to be placed at Foot of every Summons, Notice, Decree, ob 
Order of Court, or any other Process of the Court. 

Hours of attend auce at the oflSce of the Registrar [place of offiee] from ten 
till /owr, except on [here insert the day on which the office will be closed], when the 
office will be closed at cnie. 
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Abandonment of part of plaintiff’s claim, s. 373. 

of suit by election of late minor, s. 452. 

Abatement of suit by death, s. 361. 

in absence of application by representative of sole or sole surviving 
plaintiff deceased, s. 365. 

of suit, marriage of female party not to effect, s. 369. 
effect of, 8. 371. 

of nuisance, plaint in suit for, sch. iv. 101. 

Abode of plaintiff, place of, to be stated in notice of suit against government or 
public oflScer, s. 424. 

Absconding, procedure in case of witness, s. 168. 

of person failing to comply with summons, s. 175. 
or leaving jurisdiction to avoid or delay plaintiff, s. 477 (a), (5), s. 478, 
Absence of respondent, re-hearing of appeal decided ex parte in, s. 560. 

of judge of whose decree review is applied for, s. 627. 

Absent witness, form of commission to examine, sch. iv. 156. 

Absolute, when sale in execution becomes, s. 297. 

confirmation necessary to render sale, s. 314. 

Absolute owner, plaint in suit of, for possession of immoveable property, sch. iv. 
94. 

Absolved from further liability, when discharged insolvent may be declared to be, 
8. 368. 

Abusive language, bar of pauper-suit for, s. 402. 

Accept and pay for goods, concise statement of claim for damages for breach of 
contract to, sch. iv. 114. 

concise statement of claim for damages for breach of contract to accept 
draft or bill, sch. iv. 114. 

Acceptance of service of summons, procedure on refusal of, s. 80. 

of arbitration, procedure on refusal of, by person nominated by parties, 
s. 507. 

by plaintiff of sum deposited in court as satisfaction in part only, pro- 
cedure upon, 8. 379. 
as satisfaction in full, s. 379. 
of security in case of appeal to queen, revocation of, s. 604. 

Accepted, plaint in suit for goods made at defendant’s request, and not, sch. iv. 12. 
Access of light and air, concise statement of claim for damages for obstructing, 
sch. iv. 114. 

Accommodation-bill, concise statement of claim for money paid on, sch. iv. 114. 
Accompaniment of petition for enforcement of queen’s order, s. 610. 

to return of summons of other court, form of, sch. iv. 121. 
Accompaniments of memorandum of appeal, s. 541. 

Accordance with award, appeal from decree not in, s. 522. 

Account of property, suit for, s. 213. 

books of, not liable to attachment, s. 266 (c?). 

discretion of court, us to keeping of, in case of injunction granted, s. 493. 
of arrears of rent, concise statement of claim for, sch. iv. 114. 
taken of partnership, concise statement of claim to have, sch. iv. 114. 
Accounts not settled, statement of claim in suit for amount to be ascertained on 
taking, s. 50. 

order for taking of, in administration-suit, s. 213. 

in suit for dissolution of partnership, s, 215. 
power to compel production of, by representative, s. 234. 
of receipts and disbursements to be rendered by collector to court, s. 325. 
commissions for examination and adjustment of, ss. 394, 395. 
adjustment of, directed in decree in suit as to land or tenure, s. 601, 
for receipts, receiver to give security to, s. 503 
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Accounts to be passed by receiver, s. 503 {/). 

exclnaed from record in appeal to queen as unnecessary, s. 602 (2). 
entries, and books to be kept by officers, high court’s power to make rules 
as to, 8. 639. 

Acknowledgment of service of summons, signature to, s. 79. 

of process on military man, s. 468. 

Acquiescence of non-resident defendants as to place of suing, s. 17. 

Act relating to matter in dispute, decision by court as to doing, or abstaining from, 
under agreement between parties, s. 150. 
doing, or refraining from doing of, according to finding of court on question 
referred by agreement, ss. 527 (c), 528. 

done in official capvicity, security not to be required from public officer sued in 
respect of, 8. 547. 

XIX, of 18,35, procedure in cases defined in, s. 7 and scb. iii. 

X. of 1840, 8. 2, repealed, s. 539. 

XIII. of 1842, procedure in cases defined in, s. 7 and scb. iii. 

XIII. of 1855, concise statement of claim under, as executor, for damages for 
deatl^ of passenger on railway from injuries caused by negligence of ser- 
vants, scb. iv. 1 14. 

XXXV. of 1858, or other law, persons adjudged under, to be of unsound mind, 
8. 463. 

X. of 1877, repealed, s. 3 and scb. i. 

XII. of 1879, 88. 1 to 103, repealed, a. 3 and scb. i. 

VII. of 1880, 8. 85, repealed, s. 3 and scb. i. 

X. of 1881 repealed in part, s. 2 and scb. i. 

Acts, parties’ appearances, applications, and, ss. 26-41. 

Adding plaintiff or defendant, appeal from order as to, s. 688 (5). 

cause of action, appeal from order as to, s. 588 (c). 

Addition or substitution of plaintiff by court, s. 27. 
or dismissal of parties, s. 32. 
to judgment, s. 202. 

Additional evidence, direction by appellate court to lower court to take, s. 566* 

production of, in appellate court, s. 568. 
judges, subordination of courts of, s. 25. 

Addressing court on behalf of others, s. 635. 

Adjournment to future day, hearing when there is no, s. 96. 

of hearing ex parte^ s. 101. 
of framing of issues, s. 148. 
after framing and recording issues, s. 155. 
of sale in execution, s. 291. 
of sale, collector’s power as to, s. 321 (c). 
of hearing of application to be declared insolvent, s. 350. 
of appeal, ss. 653 — 557. 
power of court as to, s. 659, 

Adjonrnments, provisions relating to, ss. 156-58. 

Adjudication of title to subject of interpleader-suit, s. 473 (r). 

Adjustment of matters in dispute, statement as to, in application for execotion, 

8. 235 (c). 

and withdrawal of suits, ss. 373-75. 

of accounts directed in decree in suit as to land or tenure, s. 601. 
appeal from order compelling decree-holder to certify, s. 688 (h), 
of financial transactions between Imperial and Indian governments, 
8. 610. 

of accounts, doing by registrar or other officer of acts which may bo 
done by commissioner for examination and, s. 637. 

Administration, plaint of administrator to show that be has taken out, s. 50, ill. 6. 

grant of, claim to, by next-of-kin with disputed interest, scb. iv. 
116 (4). 

of oath to declarant of affidavit may be done by whom, s. 107. 
by court, of property in suit, s. 213. 
of trust for public charity by direction of court, s. 539. 
by creditor, plaint in suit for, sch. iv. 105, 
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Administratton by specifio legatees, plaint in suit for. sch. iv. 106. 

by pecuniary legatees, plaint in suit tor, eoh. iv. 107. 
Administration-Buit, form of preliminary order in, sch. iv. 130. 

by legatee, final decree in, sch. iv, 131, 

where executor personally liable for legacies, sch, iv. 131, 

by next-of-kin, final decree in, sch. iv. 131, 

Administrator, executor, or heir, joinder of claims by or against, as such, with per- 
sonal claims, s. 44, rule h, 
plaint what to shew in suit of, s. 60, ill. 6. 

Administrators, executors, and trustees, suits by and against, ss. 437-43. 

Admiralty cause of salvage, towage, or collision, power to have assessors in, s. 645A. 
jurisdiction, saving of. s. 616. 

Admissibility of document not produced with plaint or entered thereon, s. 63. 
Admission of plaint, procedure on, s. 58. 

of claim by defendant, s. 64. 

in absence of plaintiff, s. 102. 
or denial of allegations, s. 117. 

of genuineness of documents, power to demand, s. 128. 
of documents not produced at fiist hearing, s. 139. 

according to law of evidence before placing on record, 
8. 141. 

of application for execution, procedure on, s. 246. 

of person to be legal representative for presenting suit, s. 367. 

of application to sue as pauper, procedure on, s. 410. 

of possession of money or deliverable thing, the subject of suit, s. 502. 

of memorandum of appeal, procedure on, s. 648. 

of pauper appeal, procedure on application for, s. 592. 

of appeal to queen, s. 603 (a). 

of application for review, s. 629. 

of affidavits, power to make rules as to, s. 647. 

Admissions of parties to interpleader-suit, s. 473. 

Advance, subsistence-money to be paid in, s. 339. 

Adverse interest, next friend of minor to have no, sa. 445, 446. 

Advertisement, notice by, of institution of suit, s. 30. 

Advocate included in Pleader^ s. 2. 

of high court not required to produce power, s. 39. 

Advocate-general acting ex officio may institute suit relating to public charity, 

8. 539. 

Advocate 'generaPs powers as to suits relating to charities by whom exerciseable, 

8. 639. 

Affidavit, answer to interrogatories to be by, ss. 126, 127. 
discovery by, s. 129. 

application for order of inspection to be founded on, s. 134 

to call for record of other suit to be supported by, s. 137. 
in support of application for commission, s. 384. 

for appointment of new next friend, s. 447. 
of late minor, ss. 453, 454. 
for appointment of guardian for suit, s. 456. 
of plaintiff that security be taken, ss. 477, 483. 
for temporary injunction, s. 492. 

Affidavits, provisions relating to, ss. 194-97. 

disclosing defence in summary suit, or facts necessitating proof of coDsi« 
deration, s. 633. 

Affirmation, in appeal, of decree, s. 575. 

Age, election of U)inor on coming of, s. 450. 

repudiation of suit by minor co-plaintiff coming of, s. 464. 

Agent not being expressly authorized, who may be recognized agent in case of, 

8. 37 (c). 

for receipt of process, s. 41. 

empowered to accept service of summons on, s. 75. 

by whom non-resident defendant carries on business, service of summons on, 
8. 76. 
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Agent in charge of immoveable property, service of summons on, s. 11. 

service on defendant residing within jurisdiction of another court, and hav- 
ing no, 8. 85. 

service on, of letter substituted for summons, s. 92. 

appearance of defendant by, without summons, s. 97. 

or pleader, appearance before commissioner whether by, s. 400. 

presentation of pauper’s application by, s. 404. 

of pauper, examination of, s. 406. 

of government to receive process, s. 419. 

appearance of respondent by authorized, s. 557. 

concise statement of claim for money entrusted to, sch. iv. 114. 

Agents, institution by, of interpleader-suits against their principals, s. 474, 
Agreement between parties as to question to be decided by court, s. 150. 
of commissioners for partition in report, s. 396. 

by pauper as to subject-matter, passing interest therein to another, ss. 407 
(d), 414 (c). 

of parties as to nomination of arbitrators, appointment by court on 
failure of, s. 507. 

of major part of arbitrators, s. 509 (5). 

to refer difference to arbitration, filing of, in court, s. 523, 

of parties, proceedings on, ss. 527-31. 

to appeal, as to form of decree in appeal or as to order to be 
passed, s. 577. 

papers excluded from record in appeal by, s. 602 (2). 
to convey land, plaint in suit for breach of, sch. iv. 56. 
to purchase land, plaint in suit for breach of, sch. iv. 57. 
of indemnity, plaint in suit on, sch. iv. 69. 

Agreements filed under repealed enactments, s. 3. 

between parties to refer to arbitration, provisions applied to proceed- 
ings, 8, 524. 

Agriculturists, property of, not liable to attachment, a. 266 (6). 

Alien enemy dcfine<l, s. 430, exp. 

and alien friend may sue in British Indian courts, s. 430. 

Aliens, suits by, and by and against foreign and native rulers, ss. 430-34. 
Allegations in written statements, s. 114. 

of plaint and written statements, ascertainment of admission or denial 
of, s. 117. 

from wliich issues may be framed, s. 147. 

of pauper not disclosing right to sue in court, s. 407 (c). 

Alliance of foreign prince or chief with British Government, s. 432. 

Allowance of application to sue as pauper, s. 409. 

Allowing evidence shut out to be produced, document to be received or witness to 

be examined, s. 568. 

decree to be enforced pending appeal against it to queen, s. 608 (6), 
Alteration of plaint so as to change character of suit not allowed, s, 63. 
of judgtnent, s. 202. 
of decree at request of parties, s. 210. 

of draft of conveyance or endorsement, execution of which by judg- 
ment-debtor is ordered by court, s. 261. 
of rules for conducting sales, s. 287. 
of schedule of insolvent’s creditors, s. 353. 

or cancelment yf notification applying to certain courts the provisions as 
to summary suits on negotiable instruments, s. 538. 

Alternative, decree for delivery of moveable property to state amount of money 

payable as an, s. 208. 

to relief granted, execution of decree for money payable as, s. 254. 
Ambassador or envoy of foreign state, suits against, s. 433. 

Amendment of plaint where defendant added, s. 33. 
of plaint, 8. 63. 
return of plaint for, s. 63. 

not made within limited time, rejection of plaint for, a. 64 [d). 
of stuleuieuU given in lieu of copies of plaint, s, 56. 
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Amendment of wntteo statement, s. 116. 

addition, and striking out of issues, s. 149. 
of decree, s. 206. 

of application for execution, s. 245. 
of memorandum of appeal not in form, s. 543. 

Amount due to plaintiff or defendant to bo stated in decree in suit where fiet<off is 
allowed, s. 216. 

decreed with costs, <&c.. order for withdrawal on payment of, s. 276. 
recoverable to be statea in proclamation of sale, e* 287 (d), 
of mesne-profits, damages, or annual nett-profits, commission for ascertain- 
ing, 8. 392. 

and nature of security required, high court’s power to regulate, s. 612 (c). 
Annuities, valuation of, s. 213. 

payable to one during life of another, abatement by death of one plaint- 
iff during suit brought by both, s. 361, ill. a. 

Annuity-bond, plaint in suit on, sch. iv. 28. 

Answer to case set up by defendant, exception of documents produced in, s. 63. 
consequence of refusal or inability of pleader to, s. 120. 
note as to interrogatories which each party is required to, s. 121. 
irrelevant or unnecessary interrogatories, power to refuse to, s. 125. 
to interrogatories to be by, ss. 126, 127. 

time for filing affidavit in, s. 126. 

procedure in case of refusal or omission to give, or giv- 
ing insufficient, s. 127. 
to order for discovery, s. 129. 

interrogatories, or comply with order for discovery or inspection, con- 
sequence of failure to, s. 136. 

notice to show cause against execution, failure to appear or to ; proce- 
dure on, 8. 249, 

in suit against government, day for appearance and, s. 420. 
by secretary of state, appearance and, s. 420. 
respondent to be allowed time to appear and, s. 552. 

Answering written statement called for, s. 112. 

Apparel of judgment-debtor, his wife and children, not liable to attachment, 
8, 266 (a). 

Appeal, return of documents in suits subject or not subject to, s. 144. 

rules as to, applied to award in favour ot defendant whose set-off is allowed, 
s. 216. 

from orders in executing transmitted decree, s. 228. 

statement as to, in application for execution, s. 235 (d), 

from decree or award of arbitrators, s. 522. 

staying and executing decrees under, ss. 545-47. 

judgment in, ss. 571-78. 

provisions relating to decree in, ss. 679“83. 

included in Suit^ s. 582. 

to high court from order refusing certificate to applicant for leave to appeal 
to queen, s. 601. 

from orders as to enforcement of queen’s orders in, s. 611. 
against order granting application for review, s. 629. 

against final decree or order made in suit, objection to admission of appli* 
cation for review may be taken in, s. 629. 

Appealable cases, taking of evidence in, s. 182. 

orders made in coutse of suit, appeal from certain orders of same nature 

as, 8. 588 (J). 

Appeals presented before commencement oi Act, s. o. 
under certain Bombay laws, s. 7. 
provisions relating to, ss. 540-616, 
under oh. xlv., provisions applied to, s. 582. 
from appellate (lecrees, ss. 584-87* 
from orders, ss. 588-91. 

to queen in council, ss. 594-616. ^ fs, 615, 

from decisions of high court, rules and restrictions applied to, 

C. P, 69. 
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Appearance by party in person, g. 36. 

in person, summons for, as. 64 (a), 66. 
of party in person, order for, s. 120. 

and attendance, rules as to, applied to strangers to suit, a. 171. 

of apprehended witness, security for fiiture, s. 174. 

effect of exemption from persona), s. 266. 

in court, exemption of pauper from, a. 404. 

of public ofScer from personal, s. 428. 

of women from personal, s. 640. 

from personal, power of government as to, s. 641. 

Appearance before commissioner, whether in person or by agent or pleader, s. 400. 
and answer by secretary of state, s. 420. 
of defendant in suit on negotiable instrument, s. 532. 
of opposite party on application for review, s. 626. 

Appearances, applications, and acts of parties, ss. 26-41. 

on behalf of sovereign prince or chief, s. 482. 
Appellant, presentation by, of memorandum of appeal, s. 541. 

hearing of, on grounds not stated in memorandum, s. 542. 
demand of security from, for costs, s. 549. 
hearing of, on his appearance, s. 551. 

dismissal of appeal for default or non-appearance of, s. 566. 
not depositing cost, notice to respondent not being served owing to, 
8. 557. 

notice to, by respondent, of objection to decree appealed against, s. 561. 
relief due to, when to be stated in judgment in appeal, 8. 574 (rf). 
and respondent, names and description of, to be contained in decree, 
8. 579. 

included in Plaintiffs s. 582. 

security from, for performance of decree pending appeal to queen, 
8. 608 (c). 

issue of execution on failure by, to furnish further security, 8. 609. 
Appellate court, procedure where courts in which suit may be instituted are subor- 
dinate to same, s. 22. 

application to, for order to stay execution, s. 239. 
may dispense with accompauiinent of memorandum of appeal, 
8. 541. 

power of, to direct security to be taken, s, 546. 

procedure of, in appeal from decrees, ss. 548, 564, 

may cause service direct, of notice of day of hearing appeal, s. 553. 

remand of case by, s. 562. 

final determination by, of case in appeal, s. 565. 

decree or order of, s, 577. 

Appellate courts, procedure where courts in which suit may be instituted are subor- 
dinate to different, s. 23. 

Appellate decrees, appeals from, ss. 684-87. 

form of register of, scb. iv. 177. 

Appellate jurisdiction, provision not applying to high court in, s. 688. 

Applicant for review, remedy in case oi rejection of application on failure of, to ap- 
pear, 8. 629. 

Application for stay of proceedings when to be made, s. 20. 
for transfer of suit, ss. 22, 23. 

for order to |^et aside dismissal on plaintiff’s default, t. 103. 

of inspection of documents, s. 133. 
to send for record of another suit, s. 137. 
for execution of decree, ss. 230-38. 
for order to stay execution, s. 239. 

by judgment-debtor, of property of deceased held by him in possession, 
s. 252. 

to set aside sale for irregularity, &o., ss. 311, 313. 
to be declared an insolvent, s. 344. 

by representative of deceased plaintiff, proeedare on failure ol, ts. 364, 
365. 
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Application by plaintiff to brin^ in representative of deceased defendant, 8. 368^. 

of defendant for disnaissal of snit on ground of plaintiff’s bankruptcy 
or insolvency, s. 370. 
of plaintiff to withdraw suit, s. 373. 
by pauper for permission to sue, a. 403. 
for extension of time for reference to government, s. 423. 
by government pleader in suit against public officer in which govern- 
ment iindertakes defence, «. 426. 
of defendant for removal of minor's plaint, s. 442. 
b}" minor or defendant, for removal of next friend, s. 446. 
for appointment of new next friend, ss. 447, 449. 
of co-plaintiff, late minor, repudiating suit, s. 454. 
by plaintiff, late minor, for dismissal of unreasonable or improper suity 
8. 455. 

for order for appointment of guardian for suit, s. 456. 
for enforcement of decree against nainor heir or representative of de- 
ceased judgment-debtor, s. 460. 
for order for security from defendant, ss. 477, 480. 
for attachment of property of defendant failing to give security, s. 4C3. 
for compensation for improper arrest or attachment, s. 491. 
for discharge, variation, or setting aside of order for injunction, s. 496. 
for compensation in case of injunction sued out on insufficient grounds^ 
a. 497. 

for interim sale of perishable articles, s. 498. 
for order for detention, &c., of property in suit, s. 499. 
by receiver, of rents and profits of property in suit, s. 503. 
for order of reference to arbitration, s. 506. 
to court to appoint umpire, s. 511. 

to set aside award, not being made or being refused, s. 622, 
to file in court agreement to refer to arbitration, s. 523. 
for tiling of award of arbitration without intervention of court, s. 526. 
of defendant in summary suit on negotiable instrument, for leave to 
appear, s. 533, 

to certain courts, of provisions as to summary suits on negotiable in- 
struments, 8. 538. 

for stay of execution of appealable decree before expiry of time for ap- 
peal, 8. 645. 

of judgment-debtor for stay of sale of immoveable property in execu- 
tion of money-decree under appeal, s. 546. 
of respondent for demand of security from appellant, s. 649. 
for copies of exhibits in court whose decree is appealed against, 8. 560. 
for re-admission of appeal dismissed for default, s. 558. 
by respondent for re-hearing of appeal decided ex parte^ s. 660. 
of parties for copies of judgment and decree, s. 580. 
for execution of decree of appellate court, s. 683. 
for leave to appeal as pauper, s. 592, 

for leave to appeal to queen, to what court to be made, s. 698. 
of parties for copies of papers in case of appeal to queen, s. 603 (d). 
of opposite party for increase of security, s. 609. 

of respondent, issue of execution of decree appealed against to queen 
on, 8. 609. 

for enforcement of order of queen, s. 610. 
of parties, reference to high court on, s. 617. 

for review of judgment, s. 623. 

by party not appealing from decree, s. 623. 

for order to restore rejected application for review, s. 629. 
to review order passed on review, or on application for review, barred, 
8. 629. 

Applications under Indian Contract Act, 1872, s. 166, deemed to be administration- 

suits, 8. 213. 
costs of, 8. 218. 

in behalf of minors, by next friend and guardian od litenij s. 441 * 
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Appointment of pleader, s. 39. 

of agent for receipt of process, s. 41. 

of receiver of insolvent’s property, s. 351. 

of pleader, court-fee not chargeable on, in panper-snit, s, 410. 

by court, of guardian for suit of minor defendant, s. 443. 

of guardian for suit, s. 466. 

in place of guardian for suit dying or being removed, 8. 469. 
of receivers, ss. 503-505. 

of officer to exercise powers as to suits relating to public charities, 
s. 539. 

of new trustees to charity, suit for decree for, s. 539 (a), 
of receiver, form of, sch. iv. 168. 

Apportionment, provisions relating to, s. 220. 

Apprehended witness being unable to give evidence, &c., s. 174. 

Apprehension, penalty for resistance to, s. 651. 

Apprentice, plaint by master against father or guardian of, sch. iv. 64. 

in suit of, against master, soli. iv. 65. 

Apprentices, concise statements of claims of and against, sch. iv. 114. 

Arbitration, reference to, s. 506-526. 

without intervention of court, filing award in, s. 525. 
concise statement of claim for non-compliance with award of, sch. iv. 
114. 

Argument or evidence necessary for decision being fully available at first hearing, 

s. 154. 

postponement of further, s. 154. 

on objections of judgment-debtor to execute conveyance or endorsement, 
s. 261. 

as to applicant to sue as pauper being subject to prohibition laid down, 
8. 409. 

not allowed in memorandum of appeal, s. 541. 

Argumentative, written statement not to be, s. 114. 

Argumentative matter, included in affidavit, effect of, s. 196. 

Arrest of person not complying with summons, &c., s. 174. 

statement as to, in application for execution, s. 235 (y). 

in execution of decree, ss. 336, 337. 

for subsistence-money, bar to, s. 340. 

powers of court as to insolvent under, s. 349. 

or imprisonment of discharged insolvent, s. 357. 

public officer sued not liable to, s. 427. 

of foreign prince or chief, s. 433 (c). 

and attachment before judgment, s. 477-91, 

in execution of civil process, women not exempt from, s. 640. 

outside district in which court situate, procedure on, s. 648. 

Ascertainment of costs, power of high court to order execution of decree before, 

8. 634. 

Assault, in one place, by person residing in another, place of suing for, s. 18, ill. a, 
bar of pauper-suit for, s. 402. 
and battery, plaint in suit for, sch. iv. 84. 

with special damage, plaint in suit for, sch. iv. 85. 
and false imprisonment, plaint in suit for, sch. iv. 86. 
false imprisonment or malicious prosecution, concise statement of claim 
for damages for, sch. iv. 114. 

Assessors in certain admiralty or vice-admiralty causes, s. 646A. 

Assets, deduction of costs of realization of, in execution, s. 295. 

wrongly paid, right to sue for refund of, s. 295. 

Assets collection of, by receiver, s. 355. 

payment of costs of decree-holder out of insolvent’s, s. 536 (c). 

Assignee, provision as to cross-decrees applies where either party is, s. 246, exp. ii« 
or recc iver of bankrupt or insolvent plaintiff, when suit maintainable by, 
is barred, s. 370. 

Assignment, execution of decree transferred by, s. 232. 
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Assignment, property in custody of court, attached by decree-holder and claimed by 

another in virtue of, s, 272. 

creation or devolution of interest pending suit, procedure in case of, 
8.372. 

Assignor, provision as to cross-decrees applies in respect of judgment-debts of ori- 
ginal, 8. 246, exp. ii. 

Assistance of court how required, to bo stated in application for execution, s. 236 (y). 
Assistant judges, subordination of courts, s. 25. 

Attaching officer, duties of, s. 269. 

Attachment of property of judgment-debtor, order as to, in decree for payment 

by instalments, s. 210. 

statement as to, in application for execution, s. 236 (y). 
of moveable property, inventory to accompany application for, s. 236, 

particulars in application for, s. 237. 
of registered land, what to accompany application for, s. 238. 
and sale of deceased person’s property, execution by, s. 252. 

of property, execution of decree by, ss. 254, 259, 260. 
in case of mesne-profits to be subsequently ascertained, s. 255. 
of property, provisions relating to, ss. 266, 286. 
and sale of discharged insolvent’s property, s. 357. 
of property of public officer sued, s. 427. 
and arrest before judgment, s. 477-91. 
before judgment, ss. 483-90. 
compensation for improper arrest or, s. 491. 
of property in case of disobedience of injunction, s. 493. 
appointment of receiver for property nnder, s. 503. 
of property, appeal from order for, s. 588 (A). 

outside district, procedure in, s. 648. 
in execution, prohibitory orders in, sch. iv. 138-42. 
before judgment, with order to call for security for fulfilment of decree, 

sch. iv. 160. 

on failure to give security, sch. iv, 161, 
before judgment, sch. iv. 162-65. 

Attachments, powers of small cause courts for effecting, s. 5. 

Attendance of witnesses, power to compel, s. 148. 

of declaiiant, in affidavit, for cross-examination, power to order, s. 195. 
at court, examination by commission of persons prevented by sickness 
or infirmity, or by law exempted from, s. 383. 
reading of deposition when maker is incapacitated by sickness 
or infirmity, or exempted from, s. 390 (a), 
of witnesses before commissioners, s. 399. 

of companion to government pleader in suit against government, s. 421, 
of appellant prevented by sufficient cause, s. 558. 
of respondent prevented by sufficient cause, s. 560. 

Attestation of amendment of plaint, ss. 47, 53. 
of verification of plaint, s. 52. 
of copies of documents produced, s. 62. 
of amendments in written statments, s. 116. 

in application for execution, s. 245. 
in memorandum of appeal, s. 643, 

Attorney included in Pleader^ s. 2. 

Attorneys, vakils, and advocates, bar to interference with high court’s power to 

make rules as to, s. 635. 

in suit, process of high court which may be served by, s. 636. 

Auction, deficiency on re-sale of goods sold at, sch. iv. 13. 

Authority of government pleader to appear for government, note of, s. 426. 
to sue and defend for military men, s. 465. 
for application for order of reference to arbitration, s. 506. 
to let, sell, mortgage, or exchange property of charity, s. 539 (d). 
to collector to stay public sale of land on security being given, sch. iv. 152. 
Authorization of appointment of receiver nominated by judge, s. 505. 
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Authorizing admission of depositions under commission irrespective of cause ffSr 

issuing it, ss. 390 (6), 399. 
persons to address court, s 635. 

Avoidance of plaintiff or process by defendant, application that security be taken 
in case of, s. 477. 

Award to defendant in suit where set-off is allowed, effect of, s. 216. 

of costs of suit abating by death of sole or sole surviving 
plaintiff, s. 366. 

in siiit dismissed on ground of plaintiff^s bankruptcy, s. 370. 
of costs whetiier against plaintiff or defendant, as blameable for litigation, 
8. 379 and ills. 

of sums payable to equalize value of shares in partition, s. 396. 
of costs to plaintiff in interpleader-suits, ss. 473 (a), 475. 
of compensation for improper arrest or attachment, s. 491. 

to defendant in case of injunction sued out on insufficient 
grounds, s. 497. 

opinion of court on case stated to form part of, s. 517. 
not providing for disposal of question as to costs, s. 519. 
on irihtter referred to arbitration by agreement of parties, s. 524. 
plaint in suit on, sch. iv 26. 

concise statement of claim for money payable under, sch. iv. 114. 

Bad faith, discharge of arrested debtor not committing any act of, s. 336. 

commission of act of, by insolvent, ss. 351 (d), 359 (c). 

Bail to be given apprehended witness who cannot at once give evidence, s. 174. 

for appearance of person accused of offence, s. 643. 

Bailiff, form of warrant to, to give possession of land, sch. iv. 137. 

Bailment, concise statement of claim in case of (negligence in custody, or wrongful 
detention of goods), sch. iv. 114. 

Balance of sale-proceeds of property attached, payment of, to judgment-debtor, 
88. 259, 260, 268. 

necessary to discharge judgment-debts, after expiry of lease or management 
by collector, s. 324. 

of proceeds of sale b}" collector, disposal of, s. 325. 

claimed by plaintiff after receipt of sum deposited in satisfaction, prosecu* 
tion of suit for, s. 379. 

of proceeds of property sold in case of disobedience of injunction, payment 
of, to defendant, s. 493. 

Banker, concise statement of claim against, for wrongfully neglecting or refusing to 
pay cheque, sch. iv. 114. 

Banker’s balance, concise statement of claim for, sch. iv. 114. 

Bank-notes liable to attachment, s. 266. 

Bankruptcy or insolvency of plaintiff when a bar to suit, s. 370. 

Bar to future suit for portion of claim omitted or relinquished, s. 43. 
by positive rule of law, rejection of plaint for, s. 54 (c). 
of suit by stake-holder, s. 470. 

for compensation, by award under section, ss. 491, 497. 
to certain evidence in case remanded, s. 563. 
to appeal to queen from certain judgments, s. 697. 

Belief, statements of, on reasonable grounds, when admissible in affidavits, s. 196, 
Benkrnf, bar of suit against purchaser buying, s. 317. 

Bench of two or more judges, decision of appeal heard by, s. 675. 

Bidding by officers concerned in sales, prohibition of, s. 292. 

by decree-holder fiy property sold in execution, s. 294. 
for share of undivided estate sold in execution, co-sharer entitled to pre- 
ference in, s. 310. 

Bill, concise statement of claim for damages for breach of contract to accept draft or, 
sch. iv. 114. 

note, or security, form of injunction to restrain negotiation of, sob. iv. 166. 
Bills of exchange, joinder of parties liable on same, s. 29. 

liable to attuebmeot, s. 266. 

concise Btateuient of claim upon, sch. iv. 114. 
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Binding, order of court passing decree, on court receiving it for execution, to be, 
«. 242. 

Bindiog-over persous to appear before Magistrate incase of offence coraniitted, s. 643. 
Birth, no exemption from jurisdiction by reason of place of, s. 10. 

Blame for litigation to be considered in awarding costs, s. 879. 

Board and lodging, plaint in suit for, sch. iv. 23. 

concise statement of claim for, sch. iv. 114. 

Bond for fidelity of clerk, plaint in suit on, sch. iv. 66. 

not to carry on trade, concise statement of claim on, sch. iv. 114. 
by receiver, form of, sch. iv. 169. 

Bonds liable to attachment, s. 266, 

Book, form of injunction to restrain only part of, sch. iv, 166. 

Books, production of shop-books and other, s. 62. 

of account not liable to attachment, s. 266 (d). 

entries and accounts to be kept by officers, tiigh court’s power to make rules 
us to, s. 639. 

Boundaries or numbers, specification of, in decree for portion of immoveable pro- 
perty, s. 207, 

Breach of express or constructive trust for public charity, suit for, s. 639. 
of contract, plaints in suits for compensation for, sch. iv. 56-70. 
of covenant for repairs, concise statement of claim for, sch: iv. 114. 
of charter-party, concise statement of claim for damages for, sch. iv. 114. 

- of British Indian law, effect of foreign judgment sustaining claim founded 
on, 8. 14 (e). 

Brief, written statement to be, s. 114. 

Bringing before court of person arrested in execution, ss. 336, 337. 

Bringing-in representative of deceased sole or sole surviving plaintiff, s. 366. 

British currency, estimation of amount of moneys payable in India, which are ex- 
pressed in, 8. 610. 

British Empire other than British India, commissions of courts in, s. 891 f6). 

British India, service of summons on defendant having no agent in, and residing 

out of, 8. 89. 

procedure on non-appearance of defendant residing out of, and having 
no agent in, s. 104. 

requiring security for costs from plaintiffs residing out of, s. 380. 
issue of. commission for persons residing out of, s. 387. 
commissions of courts situate out of, and established by queen or 
government of India, s. 391 (a), 
provisions applied to commisBions of courts within, s. 399. 
suits by alien enemies residing in, s. 430. 

against sovereign prince or chief residing within or without, 
8. 432. 

execution in, of decrees of courts in native states, s. 434. 
effect of next friend ceasing to reside in, s. 446. 
leaving, to avoid execution, 8s. 477, 478. 
procedure on arbitrator or umpire leaving, s. 510. 
demand of security from appellant residing out of, a. 549. 
possession by appellant residing out of, of property within, indepen* 
dent of that to which appeal relates, s. 549. 
rulas regarding appeals from courts in, to govern appeals to queen, 
8. 595. 

British Resident in foreign territory where defendant resides, service of sammons 

through, 8. 90. 

Broker, power to order sale of property through, s. 296. 

Builder, plaint in suit against, for effective workmanship, sch. iv. 63. 

Buildings liable to attachment, s. 266. 

materials of agriculturists’, not liable to attachment, s. 266 (e). 

Burden of proving issue, s. 180. 

Business, situation of defendants’ place of, ss. 16, 17, 57 (c). 

of judgment-debtor, place of, as affecting execution of decree, s. 223 (a), 
carried on in foreign oountry without British license, s. 430, exp. 
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Buying by ofiBcers concerned in sales, prohibition of, s. 292. 

property sold in execution by decree-holder, s. 294. 

Buying-in property, collector’s powers as to, s. 321 (r/). 

Galling for record of case not appealable, power of high court as to, s. 622. 

Calls upon shares as to which indemnity is given, concise statement of claim for 

money paid up on, sch. iv. 114. 
concise statement of claim for, sch. iv. 114. 

Cancellation of deed, concise statement of claim for, sch. iv. 114. 

Cancelment of notice to stay execution of decree sought to be attached, s. 273 (a). 

of declaration as to execution of decrees of courts in native states, s. 434. 
alteration, or sotting aside of decree or order of court making reference 
to high court, s. 621. 

of notification extending enactment to foreign courts, s. 650A. 
Cantonment, garrison, military station, or bazar, execution of warrant of arrest in, 

8. 469. 

Cargo lost by fire (valued policy), sch. iv. 50. 

Carriage of goods by railway, concise statement of claim for, sch. iv. 114. 

lent on hire, concise statement of claim for damages for negligence io 
custody of furniture or, sch. iv. 114. 

Carrier, concise statement of claim against, for breach of duty in carriage, and 

. delivery of coals or machinery, 

sch. iv. 114. 

for refusing to carry goods by rail- 
wa}^ sell. iv. 114. 

for refusing to curry person, sch. iv. 
114. 


Carrying on noxious manufacture, plaint in suit for, sch. iv. 79. 

Case, statement of, by party having right to begin, s. 179. 

by other party, s. 180. 

proceeding with, notwithstanding reference to high court, s. 618. 
for opinion of court, statement of, by agreement of parties, s. 527. 

Cases to which section is not confined, s. 532, exp. 

not appealable, power of high court to call for record of, s. 622. 

Cattle not liable to attachment, s. 266 (5). 

Cause for non-appearance of plaintiff, effect of proof of, s. 103. 

effect of proof of sufficient, s. 108. 
for not producing document on notice, s. 131. 

documents at first hearing, s. 139. 
for delay in application, effect of proof of, s. 368. 
for non-attendance of appellant or non-deposit of costs, s. 558. 

of respondent, s. 560. 

for non-appearance of applicant for review, effect of proof of, s. 629. 
for allowing expiration of period of limitation for review, objection to admis- 
sion for want of sufficient, s. 629 (c). 

Cause of action arises, suit to be instituted where, s. 17. 

arising at place of temporary lodging, 17, exp. i. 
that may be joined with suit for recovery of land, s. 44, rnle a. 
not arising within jurisdiction of court receiving plaint, effect of, 
8. 57 (c). 


to be stated in notice in suit against government or public officer, 
B. 424. 


Causes of action, bar to joinder in respect of distinct, s. 31. 

joinder of several, s. 45. 

joined by plaintiff, defendant may apply to confine sait to lome 

of, 8. 46. 

court may exclude some of, b. 47. 
effect of misjoinder of, in plaint, 8. 53 (/). 

Central Provinces, recognized agents in, s. 37. 

Certificate of serving officer that summons cannot be served, 8. 168. 
of execution of decree, s. 223. 

of circumstances attending failure to execute decree, •. 223. 
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Certificate of non-satisfaction or part satisfaction of decree, ss. 223, 224. 
of non-issue of order for execution of decree, ss. 223, 224. 
of satisfaction of decree by payment out of court, s. 258. 
of expenses of re-sale, s. 293. 

of court authorizing^ mort^rage, lease, or sale of property attached, s. 806. 
to purchaser of immoveable property, ss. 316, 318, 319. 
of receiver, as to insolvent's property being placed in his possession, 
s. 365. 

of heirship, or to collect debts, does not of itself constitute holder tha 
legal representative, s. 366, exp. 

by secretary to government, of consent to suit against foreign state, 
8. 433. 

of fitness of case for appeal to queen, ss. 595 (c), 600. 
as to value or fitness, to accompany petition for leave to appeal to queen, 
8. 600. 

of noD^satififaction of decree, form of, sch. iv. 134. 
of sale of land, form of, sch. iv. 150.' 

Certificates, high court’s power to regulate grant or refusal of, by subordinate 

courts of final appellate jurisdiction, s. 612 (5). 

Certified copies of judgment and decree to be furnislied to parties, s. 580. 

to be sent to court passing decree appealed 
against, s. 581. 

Certified copy of decree or order of queen to accompany petition for its enforce* 

ment, s. 610. 

Certifying to court which passed decree, fact of its execution or non-execution by 

other court, s. 223. 

Change of pleader, form of notice of, sch. iv. 119. 

Character of holders of cross-decrees, 246, exp. ii. 

of parties to claims, endorsements of, sch. iv. 116. 

Charge on thing claimed in interpleader-suit, provision for plaintiff's costs by giving 
him, 8. 475. 

of amount paid by party interested in land or tenure in suit, on default by 
party in possession as to revenue or rent due, s. 601. 
of offence under Penal Code committed in case before civil court, s. 643. 
Charter, power conferred on high court by its, s. 635. 

Chartered high courts, special rules relating to, ss. 631-39. 

Charter-party of ship, concise statement of claim for damages for breach of, sch. 

iv. 114. 

Cheques liable to attachment, s. 266. 

Cliief controlling revenue authority, procedure subject to rules made by, s. 322. 
Circumstances of application to be declared insolvent, examination as to, s. 350. 

Civil court, exception from certain provisions, of minors and lunatics for whom 

guardian is appointed by, s. 464. 

Civil proceedings, rules applied to all judicial process in, s. 649. 

Civil suits triable by courts, s. 11. 

particulars to bo entered in register of, 8. 58* 

entry in register of, of judgment of appellate court, 8. 681* 

Claim under person litigating, who deemed to have, 8. 13, ex. 6. 

founded on breach of British Indian law, effect of foreign judgment SUataiQ* 
ing, 8. 14 (s). 

arising ont of cause of action, suit to include the whole, 8. 43. 
to property attached before judgment, investigation of, a. 487^ 
to more than amount fixed as costs by rule of court, s. 532. 
to be involve 1 in decree to allow appeal to queen, s. 696. 
to privilege of exemption from personal appearance, s. 641. 

Claimant in good faith, procedure in case of obstruction to execution by, 8. 331. 

not in possession of property sold in execution as proprietor, mortgaj 
lessee, or otherwise, procedure in case of obstrnctioa by, 8. 336. 
Claims that may be joined with suit for recovery of land, b. 44. 
not payable out of proceeds of sale, lease, &e., s. 326. 
of defendants, statement as to, in plaint in interpleader of, s. 471 (5). 

0. P. TO* 
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Clerical errcw apparent on face of decree, application for review in case of, 8. 

Closed, when application for leave to appeal to queen to be made if court is, s. 599. 
Co-defondant may be guardian for suit, s. 467. 

Coin or currency-notes attached, payment of, to persons entitled under decree, 
a. 277. 

Collection of rents and profits of property in suit by receiver, s. 603, 
defined, s. 2. 

application for attchment of land registered in office of, s. 238. 
to make partition or separation of share of revenue-paying estate, 8. 265, 
exception of cases in which execution of decree is transferred to, s. 267. 
may be authorized to provide for satisfaction of decree by^ temporary 
alienation or management of land or share, s. 326. 
of district, notice to be delivered to, or left at office of, before suit against 
secretary of state, s. 424. 
appointment of, as receiver, s. 504. 

Collusion between executor and debtor to estate, s. 50, ill. 

plaintiff and defendant in interpleader suit, disclaimer of, in 
plain*, a. 471 (c). 

Commanding officer, authority by military man to sue and defend to be signed in 
^ presence of, s. 465. 

by, to sue and defend, s. 465. 
defined, s. 466. 

of military man being a defendant, sending copy of sammonn 


to, 8. 468. 

to back warrant with his signature and to cauBO arroBt, 8. 469. 
Commencement of suit as against defendants added, s. 32. 

of suits, 8. 48. 

of suit, application for injunction after, s. 493. 

Commission of receiver deemed a distribution, s. 356. 
e.xamination of pauper by, s, 406. 

costs of examination by, of person claiming exemption from personal 
appearance, s. 641. 

earned aa auctioneer, cotton broker, &c., concise statement of claim for, 
ach, iv. 114. 

to exaiuiue absent witness, form of, sch. iv, 156. 
for local investigation, sch. iv. 157. 
to examine accounts, sch. iv. 157. 

Commissioner for local investigation, procedure of, s. 393. 

for examination of accounts, proceedings and inetmotioiis to be fur- 
nished to, 8. 395. 

deemed a court of civil judicature, s. 399. 

for examiuatioQ and adjustment of accounts, doing by registrar or 
other officer of acts which may be done by, 8. o37. 

CommissioneTs for partition, procedure of, s. 396. 

Commissions, provisions relating to, s. 383-400. 

Commitment to jail of person obstructing execution, s. 330. 

in default of finding security, s. 481. 

CommuDication with government in suits against it, time to be allowed for, 8. 430. 
Ci9)(ipai|ion of parity, examinatiou of, s. 118. 

Compelling attendance of witnesses or production of documents, s. 148. 

Compelling decree-holder to certify adjustment, appeal from order, s. 588 
Compensation for wrong to immoveable property, place of suing for, a. 16 («). 

for wrongs tb person or moveables, place of suing for, s. 18. 

for wrong to immoveable property, service on agent in suit for, 
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statement of amount of, in application for execution, s. 235 (p). 

to decree-holder, as. 269, 260. 

for loss of caste, bar of pauper-suit for, s. 402, 

for improper arrests or attachments, s. 491. 

claimed or not, in suit for restraining breach of contract . or other 
8.493. 
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OotnpdDsaiion to plaintiff out of proceeds af property sold in ease of disobedience 

. of injunction, s. 493. 

to defendant tor groundless iniimctio-n or in case of failure of plaint’^ 
iff, 8. 497. 

for broach of contract, plaints in suit for, sch. if. 56'7CK 
upon wrongs, plaints for, sch iv. 71-93. 

Cornpliaiice with summons to produce document how made, s. 164r 
Compromise of suits, s. 375. 

or agreement by next friend or guardian, s. 4^. 

Conoealnaent by insolvent, effect of, s. 359 («). 

Concise statement of caso to be contained in judgment, s. 20^* 

Concise statements in lieu of copies of lengthy plaints, s. 58. 

copies of, to accompany summons, s. 65. 
forms of, sch. iv. 114. 

Concurring judges to date and sign judgment in appeal, s. 674. 

Condition in life, fine to be according to, s. 170. 

Conditions on judgment-debtor, power to impose, s. 240. 

placing persons appealing to the queen under certain, s, 508 (cT)^ 

Condiiot of suit, power of court as to giving of, s. 32. 
of sales in execution, s. 286. 

dispaupering of plaintiff guilty of vexatious or improper, e. 414 (a). 
Confirmation of sale, ss. 12, 314. 

Confirming sales, appeal from orders for, s, 688 (??»). 

Consent to joinder as plaintiff or as next friend, s. 32. 

of decree-holder to order as to payment of instalments decreed, s. 210. 
of judgment-debtor as to time of sale, s. 290. 

of parties to continuance of suit against assignee to whom interest baa 
passed pending suit, s. 370. 

of party against whom evidence is offered, to reading of depositions, s. 390. 
of district judge to issue of warrant of airest in suit against goverfiment 
or public officer, s. 425. 

of government to execution of decree against foreign prince or ebief^ B. 433. 

to suit against foreign state, s. 433. 
of court to stateinent of special case by arbitrators, s. 517. 
in writing, of advocate-general, to institution of suit relating to 
charity, r. 539. 

Consideration, disclosure of defence or facts necessitating proof of, s. 533. 

which has failed, concise statement of claim for money paid for, 
iv. 114. 

Construction of <looument, reference to high court in case of doubt as to, s. 617. 
Contempt towards arbitratoi's, punishment of, s. 513. 

Contents of verification of plaint, s. 52. 

of judgments of courts other than small cause coorts, s. 203. 
of decree, s. 206. 

of application to be declared insolvent, s. 345. 
of paupor*s application for permission to sue, s. 403. 
of memorandum of appeal, s. 541. 
of notice to respondent of day of hearing appeal, s. 554. 
of memorandum of objections by respondent to decree appealed agaiti4t^ 
s. 561. 

of judgment of appellate court, s. 574. 
of decree in appeal, s. 579. 

Contesting case on ground not stated in memorandum of appeal, b. 542. 

Contingent upon opinion of high court, passing decree or order, s. 618. 

Oontinuanoe of attachment subject to claim of incumbrancer, a. 282. 

of breach of contract or other injury, injunction to restrain, S.493. 
in connection with court, of judges of whose decree review ie applied 
for, B. 627. 

Continuing obBtruotion, procedure in case of, b. 330. 

Contract joinder of parties liable on same, s. 29. 

plainta in luiU for compensation for breach of, acb. tit, 56-70. 
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Contract to employ, plaint in suit for breach of, ach. iv. 60. 

where employment never took effect, ach. iv. 61. 
to serve, plaint in suit for breach of, scb. iv. 62. 

Contrary to law or usage having force of law, decision being a ground for second 

appeal, s. 584 (a). 

effect of decree against which pauper 
applies for leave to appeal being, 
8. 592. 

Contravention of provisions relating to applications for review, s. 629 (a), (5). 
Contribution by surety, concise statement of claim for, soh. iv. 144. 

by co-debtor, concise statement of claim for, scb. iv. 114. 
concise statement of claim for general -average, scb. iv. 114. 

Conversion of insolvent’s property into money, s. 356 (a). 

of immoveable property, plaint in suit for, sch. iv. 74. 

Conveyances, execution of decree for execution of, s. 261. 

Copies of plaint to be furnished, s. 58. 

of concise statements to accompany summons, s. 65. 
of documents produced for inspection, taking of, s. 131. 

^ effect of inclusion of, in affidavits, s. 196. 

of judgment and decree, grant of, to parties, s. 217. 
of exhibits in court whose decree is appealed against, s. 550. 
of record in appeal to queen to be given to parties, s. 603 (d). 

Co-plaintiff in pauper-suit, payment of costs by, s. 412. 

Copy of entry iu shop-book to be filed, s. 141. 

return of recorded document on delivery of certified, s. 144. 
of decree, sending of, witli decree for execution by other court, ss. 223, 224. 
of warrant, delivery of immoveable property by fixing tliereon a, s, 264. 
of prohibitory order, publication and communication of, s. 268. 

publication of, s. 274. 

of summons to be sent to commanding officer of military man being a defend- 
ant, 8. 468. 

of order in appeal to accompany order of remand, s. 562. 
of record to accompany appeal to queen, deposit of cost of, s. 602 (6). 
of warrant or order for arrest or attachment outside of court’s district, s. 648. 
Copyright, concise statement of claim for damages for infringement of, sch. iv. 114. 

cases, form of injuction in, sch. iv. 166. 

Corporation or company where deemed to carry on business, s. 17, exp. 2. 

injunction directed to, binding on members and officers^ 
8. 495. 

Corporations and companies, suits by and against, ss. 435, 436. 

Correction of record of evidence, s. 182. 

of judgment confined to verbal errors or accidental defects, s. 202, 
Correctness of translation of judgment to be ascertained, s. 573. 

Corruption or misconduct of arbitrator, setting aside award for, s. 521 (a.) 
Co-sharer entitled to preference in bidding for share of undivided estate sold in exe- 
cution, 8. 310. 

Cost of serving notice, effect of failure of appellate to deposit, s. 557. 

of printing in India copy of reconl in appeal to queen, s. 662. 

Costs in ease of stay of proceedings, order as to, s. 20. 

occasioned by joining person not entitled to relief, s. 26. 

in cases of exclusion of some of causes of action joined, s. 47. 

occasioned by amendment of plaint, s. 53. 

in case of service not in due time by plaintiff's default, s. 100. 

where defendant beard at adjourned hearing, s. lOl. 

in case of ex-parte decree set aside, s. 108. 

saving of pleader’s lien in respect of, s. 111. 

caused by ameudroent of written statement, s. IIS. 

of interrogatories, s. 123. 

of proving documents not allowed in absence of notice, s. 128. 
of adjournments, s. 156. 

and fine, attachment of absconding witness’s property to cover, s. 168. 
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Costs o£ attachment when witness out of the way appears, ss. 169, 170. 
of affidavits, s. 196. 
statement in decree as to, s. 206. 
of suit to enforce right of pre-emption, s. 214. 
provisions relating to, ss. 218-22. 

awarded, statement as to, in application for execution, s. 235 (^). 
of realization of assets in execjition, deduction of, s. 295. 
of publication of sale-proclatnation, s. 289. 
in suit, subsistence-money to be, s. 340. 
in case of setting aside abatement or dismissal, s. 371. 
of withdrawal of suit, s. 373. 

of full satisfaction of plaintiff’s claim by deposit in court, s. 379. 
of further claim by plaintiff when sum deposited in court is adjudged 
to be in full satisfaction, s. 379. 
when pauper succeeds in suit, s. 411. 

of government in opposing application to sue as pauper to be paid before in- 
stitution of ordinary suit, s. 413. 

of application to sue as pauper and of inquiry into pauperism are costs in 
suits, 8. 415. 

in suits by minors, s. 440. 

of pi aint for minor filed without next friend, s. 442. 
of order affecting minor obtained without next friend, s. 444. 

* of suit or application abandoned by late minor, incurred by defendant or 
respondent, or paid by next fiiend, s. 452. 
in case of dismissal of co-plaintiff, late minor, s. 454. 
of unreasonable or improper suit by next friend, s. 455. 
in case of removal of guardian for suit, s. 468. 
of stake holder sued by defendant in interpleader-suit, s. 476. 
of attachment before judgment, s. 488. 
of arbitration, power to make order as to, s. 519. 
in summary suit on negotiable instrument, s. 532. 
security for, in summary suit on uegotialile instrument, s. 536. 
of decree-holder, payment of, out of insolvent’s assets, s. 636 (c). 
of appeal or original suit, or both, s. 546. 
on re-admission of appeal, s. 558. 

on relieariug of appeal decided in absence of respondent, s. 560. 
of appeal and of suit, statement as to, in decree in appeal, s. 579. 
of respondent, security for, to be given by applicant for leave to appeal to 
queen, s. 602 (a). 

incurred in British India in connection with appeals to queen, high court’s 
power to regulate recovery of, s. 612 (t). 
of reference to high court, s. 620. 

in case of restoration of rejected application for review, s. 629. 
order for execution of decree except as to, s. 634. 

so far as relates to, s. 634. 

of examining by commission person claiming exemption from persona] ap- 
pearance, 8. 641. 

of arrest or attacliment outside of court’s district, s. 648. 

Countersignature of military man’s authority to sue and defend, s. 465. 

Court of grade higher or lower than that competent to try, effect of institution of 
suit in, 8. 57 (a). 

may require written statements, s. 112. 

power of, to amend, reject, or return written statements, s. 116. 
written statement in place of one rejected, not presentable unless called for 
by, 8. 116. 

power of, to order discovery, s. 129. 

production of documents, s. 130. 
duty of, as to questions objected to and allowed, s. 187. 

S ower of, as to grant and apportionment of costs, s. 220. 

y whicli decree may be executed, s, 223. 
receiving decree for execution, filing of copies by, s. 225. 
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Coart reoemag trangmitted decree, order of other court bioding od^ e. 842. 
payment intO) of money payable under decree, s. 257. 

out of, to decree-holder, under decree, e. 258. 
execution by, of duplicate of conyoyance or endorsetueot on failure of 
judgment-debtor, s, 261. 

exception of property deposited in, or in custody of, s. 268. 
payment into, of attached debt, s. 268. 
bringing into, of attached instrument, s. 270. 
attachment of property deposited in, or in custody of, s. 272, 
which passed decree sought to be attached, notice to, s. 273. 
property not in custody of any, and attached in execution of decrees of seye- 
ral courts, s. 285. 

bringing before, of person arrested in execution, ss. 336, 337. 

to fix subsistence-allowance, s. 339. 

publication in, of application of insolvent, s. 347. 

power of, to reject application to be declared insolvent, s. 361. 

efEect of shewing before, sufficient cause for delay in application, s. 368. 

to which commission may be issued, s. 386. 

receiving commission, to examine pursuant thereto, s. 388. 

appointment of arbitrators by, s. 507. 

of umpire by, s. 611. 

of person to arbitrate under agreement of parties, s. 523. 
to receive application for filing of award in arbitration without intervention 

of, 8. 525. 

for filing, agreement to submit case, s. 529. 
power of, as to staying execution of decree, s. 545. 

passing decree may require security in case of order for execution of decree 

under appeal, s. 546. 

appealed against, notice to, of registry of appeal, s. 550. 
whose decree is appealed against, confirmation of decision of, without notice, 

8. 551. 

notice to, of day of hearing, s. 563. 
which shall take additional evidence admitted, s. 569. 

consisting of more than two judges, decision of appeal heard by bench of 
two judges of, where they differ, s. 576. 
passing decree appealed against, sending copy to, of judgment and decree, 
8. 581. 

to execute decree of appellate court, s. 583. 

subordinate to high court, appeal to high court from appellate decree of, 
0. 584. 

to which appeals from orders lie, s. 589. 
which is to inquire into pauperism, s. 693. 

to which application to be made for leave to appeal to queen, s. 598. 

queen’s order is to be transmitted for enforcement, s. 610. 
to be applied to for enforcement of queen’s order, s. 610. 
hearing application for review being equally divided, rejection in case of, 
8. 628. 

procedure as to offences committed in case pending before, s. 643. 
powers of, as to assessors’ fees, s. 645A. 

subordinate to district court, arrest and attachment by, under process of other 
court, s. 648. 

Oourt-fee, remission of, on fresh institution of suit in other court, a. 21. 
for process, levy of, s. 93. 

for serving summons, effect of non-payment of, s. 97. 
not chargeable to pauper, s. 410. 

Coart-foes, power to prescribe scale of, s. 95. 

when pauper succeeds or fails, reoovey of, ss. 411, 412. 

Court-house, service by fixing copy of sammons on, s. 82. 

publicathMi of prohibitory order in, 8 . 274. 

of judge ordering sale, time of sale to be reokooed from date of pub- 
lication of notice in, s. 290. 
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t^tirt»boa8d) publication in, of collector’s notice to decree-holders, s. 323. 

of schedule of debts, s. 352. 

of notice of day of hearing appeal, s. 553. 

Court of appet^l, withdrawal of suit pending in, s. 25. 

Court of civil judicature, commissioner deemed to be a, s. 399. 

Court of first instance, withdrawal of suit pending in, s. 25. 

Court of wards, exception from certain provisions, of minors and lunatics for whom 
guardian or manager is appointed by, s. 464. 

Courts, suits for immoveable property in single district, but within jurisdictions of 
several, s. 19. 

subordinate to same appellate court in any of which suit may be instituted, 
procedure in case of, s. 22. 

in which suit may be instituted being subordinate to different appellate 
courts but the same high court, procedure in case of, s. 23. 
other than small cause courts, framing of judgments of, s. 203. 
dealing with property attached under decrees of several, s. 285. 
empowered by provisions as to receivers, s. 505. 

to which provisions as to summary suits on negotiable instruments aDDlv 
8. 638 (e). 

authorized to hear appeals, appeal to, s. 540. 

exercising original jurisdiction, appeals from decisions of, s. 640. 

of original jurisdiction, appellate courts to have powers of, in appeals, s. 582. 

- in British India, rules regarding appeals from, to govern appeals to queen, 
8. 695. 

in which high court rules are to have force of law, s. 612. 
of final appellate jurisdiction subordinate to high court, power to regulato 
grant or refusal of certificates by, s. 612 (5). 
beyond British India, service of summons issued by, s. 650A. 

Creditor, attachment of debt by prohibiting recovery by, s. 268. 
administration by, plaint in suit for, sch. iv. 105. 
to administer estate, concise statement of claim of, sch. iv. 114. 

Craditors, statement as to, in application of insolvent, s. 345. 

service on, of notice of application of insolvent, ss. 347, 348. 
to he heard on application to be declared insolvent, s. 350. 
statement and proof of debts by, s. 352. 
not scheduled^ admission of, s. 363. 

scheduled, alteration of schedule on application of, s. 353. 
to be heard on application to alter schedule, s. 363. 

of discharged insolvent, liability of hU property to attachment pending 
satisfaction of decrees held by, s. 357. 
suit maintainable by assignee or receiver of bankrupt or insolvent plaintiff 
for benefit of, s. 370. 

temporary injunction in case of intention to defraud, s. 492 (6). 

Criminal jurisdiction, saving of, s. 616. 

Cross-claims undei’ same decree, execution in case of, s. 247, 

Cross-decrees between same parties for money, execution of, s. 246. 

Gross- examination of defendant’s witness, exception of documents produced for, s. 63, 

giving evidence by aflSdavit not to be authorized where witness 
is required for, s. 194. 

power to order attendance of declarant in affidavit for, s. 196. 
of applicant to sue as pauper, or his agent, s. 409. 

CFOS8-8i)i,ti set-off has effect of plaint in, s. 111. 

Current business of court to be considered in fixing day for appearance, s. 69. 

day for hearing appeal to be fixed with reference to, s. 652. 
Custody of attached property, s. 269. 

of public officer, attachment of negotiable instrument not in, s. 270. 
of officer executing warrant of arrest, power to leave applicant to be declared 
insolvent in, s. 349. 

of court, placing in, of thing claimed in interpleader-suit, s. 472. 
or management of receiver, placing property in suit or under attachment in, 
8. 503 (c). 
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Damages for breach of contract under which property is held, joinder of claims tdj 

8. 44, rule d. 

and other claims, concise statements of claims for, sch. iv. 114. 

Danger of waste, damage, or alienation of property in dispute in suit, temporary in-^ 
junction in case of, s. 492 (<t). 

Date of production endorsed on admitted documents, s. 141. 
of decree, s. 206. 

of warrant for execution of decree, s. 251. 

of presentation to be endorsed on memorandum of appeal, a. 548. 
of decree in appeal, s. 679. 

Dating of judgment, s. 202. 

in appeal, s. 574. 

of decree in appeal by judge, a. 579. 

Day for appearance of defendant, fixing of, s. 69. 
judgment-debtor may be arrested on any, a. 336. 
for appearance and answer in suit against government, s. 420. 
for hearing appeal, fixing of, s. 662. 

restored application for review, appointment of, s. 629. 

Death of judgment-debtor before complete execution of decree, s. 234. 
marriage, and insolvency of parties, as. 361-72. 
of deponent, reading of deposition in case of, s. 390 (a), 
of guardian for suit pending suit, appointment in place of, s. 469. 
refusal or neglect to act, or incapacity of arbitrator or umpire, procedure in 
case of, 8. 510. 

marriage, or insolvency of parties to appeal, s. 682. 

Debt, statement of amount of, in application for execution, s. 235 (^). 
not secured by negotiable instrument, attachment of, s. 268. 
not extinguished by discharge of debtor from jail, s. 341. 

Debtor, attachment of debt by prohibiting payment by, s. 268. 

may pay attached debt into court, s. 268. 

Debts liable to attachment, s. 266. 

not secured l)y negotiable instruments, delivery of, to purchaser at execution- 
sale, 8. 301. ' 

Decaj", immediate sale of attached property subject to, s. 269. 

Deception or misleading of arbitrators, setting aside award for, s. 521 (6). 

Decision where finding on first hearing on issues framed is sufficient, s. 154. 
on points for determination to be contained in judgment, s. 203. 
on each separate issue framed, s. 204. 

of suit, confinement until, of defendant not giving security, s. 481. 
on matter referred to arbitration not being affected by awarding on matter 
not referred, correction of award in case of, s. 518 (a), 
of question of fact or law, reference to court by agreemeut of parties in- 
terested in, 8. 527. 

of appeal, court not confined to stated grounds in, s. 542. 
on points determined to be stated in judgment, s. 574 (5). 
of appeal heard by bench of two or more judges, s, 575. 
or onier which dissenting judge thinks proper, to bo stated, s. 576. 
being contrary to law or usage having force of law, a ground of second 
appeal, s. 584 (a). 

failing to determine material issue of law or usage, a ground of second 
appeal, 8. 584 (5). 

of case, setting forth in memorandum of appeal any error, 4 &c., in non- 
appealable ofder affecting, s. 591. 
of high court, reference of question for, s. 617. 
by high court of point referred, s. 619. 
on application for review, s. 628. 

Decisions of courts of original jurisdiction, appeals from, s. 640. 

Declaration of title to immoveable property, joining claims with suit to obtain, s. 44, 

rule a. 

of transfer to collector of execution of decrees, s. 320. 
of insolvency, t. 851. 
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I) 0 clftr&tion as to execution of decrees of courts in native states, s. 434. 

of proportions in which objects o£ charity are entitled, s. 539 (c). 
Declarations under repealed enactments continued, s. 3. 

Decree defined, is. 2, 594. 

upon admission of defendant in absence of plaintiff, s. 102. 
against party failing to put in written statements called for, s. 113. 

to appear, s. 120. 

in trial of issue submitted to court by agreement between parties, s, 161. 
against party refusing to give evidence or produce document, s. 177. 
against several persons transferred to one of them, execution of, s. 232. 
for money, attachment of, s. 273. 
orders having force of, s. 333. 

in favour of insolvent’s creditors, declaration of insolvency deemed to bt, 
s. 362. 

in case of compromise or satisfaction, s. 375. 

against secretary of state or public officer, procedure in case of, s. 429. 
for plaintiff in suit iu which property is attached before judgment, re-attach- 
ment unnecessary in case of, s. 490. 

in suit as to land paying revenue to government, or tenure liable to sale, 
8. 501. 

on judgment according to award of arbitrators, s. 622. 
in case submitted to court by agreement, s. 531. 

* plaintiff in summary suit on negotiable instrument when entitled to, s. 532. 
in suit relating to public charity, s. 539. 

reversal of whole, on appeal by one or more of several plaintiffs or defend- 
ants, s. 644. 

in appeal, provisions relating to, ss. 579-83. 

appealed against, setting forth error, defect, or irregularity in order not ap- 
pealable when, 8. 591. 

against which pauper applies for leave to appeal, s. 592. 
appealed against to queen, enforcement of, s. 608. 

of court making reference ; alteration, cancelment, or setting aside of, s. 621. 
from which appeal is allowed, but has not been preferred, review of judg- 
ment in case of, s. 623 (a). 

is not allowed, review of judgment in case of, s. 623 (6). 
in appeal, form of, sch. iv. 176. 

Decree-holder defined, a. 2. 

sending decree to other court for execution on application of, 
6. 223. 

order for immediate execution on application of, s. 256. 
payment to, in satisfaction of decree, out of court, s. 258. 
to be heard on application to be declared insolvent, s. 350. 
not barred from applying for sale of property attached before judg- 
ment, 8. 489. 

Deoree-holders, division of proceeds of execution-sales among, s. 295. 

notice to, by collectors, s. 323. 

division amongst, of balance of sale-proceeds, s. 325. 

Decrees other than for money, attachment of, s. 273. 

of several courts, dealing with property attached under, s. 285. 
power to declare transfer to collector of execution of, s. 320. 
forms of, sch. iv. 127*33. 

Defamation, in one place, by person residing in another, place of suing for, s. 18, 

ill. (b). 

concise statement of claim for damages for libel or slander, sch. iv. 
114. 

Default of plaintiff causing service not in due time, s. 100. 
in payment of expenses of witnesses, s. 162. 

of purchase-money, procedure on, s. 308. 
in appearance of defendant giving security, s. 479. 

of persons served with processes in arbitration-cases, punishment of, a. 513. 
of appearance in, and defence of, suit by defendant, s. 532. 
di^misaal of appeal for, s. 556. 


O. P. 7t. 
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Defaulter in redpeot of reirenue or rent of land or tenure in suit) award ag;afott| 
8 . ^ 

Defaulting purchaser answerable for loss on rc-sale, s. 293. 

Defeat of coject of injunction by delay, notice to opposite party except in case of, 
8. 494. 

Defence by one of several parties in same interest, s. 30. 

striking out of, for failure to answer, &o., s. 136. 
framing of issues not required in absence of, s. 146. 
of legal representative of deceased defendant brought in, 8. 363. 
note of authority of government pleader to appear in suit against public 
officer in which government undertakes, s. 426. 
defence of suits for sovereign prince or chief, s. 432. 
of suit against minor, s. 443. 

in suit on negotiable instrument by defendant, s. 532. 

not primd facie unsustainable, 8. 632. 

in summary suit, on disclosure of which defendant can obtain leave to 
appear, s. 633. 

of suit undertaken by government, security not to be required in case of, 
8. 647. 

Defendant, though unsuccessful, entitled to costs occasioned by joining person not 

entitled to reliei, s. 20. 
power to make plaintifE a, s. 32. 

may apply to confine suit to some of several canses of action joined, 
8. 46. 

appearing at presentation of plaint and admitting claim, no summons 
to, 8. 64. 

summons to be issned to each, ss. 64, 74. 
or plaintiff, power to order personal appearance of, 8. 66. 
eervice of summons for all defendants on one, s. 74. 
effect of appearance of, without summons, s. 97. 
appearing at adjourned hearing, and excusing previons non-appearance, 
8 . 101 . 

only appearing, procedure in case of, s. 102. 

delivery by, of interrogatories for plaintiff, s. 121. 

appointment of guardian for suit of minor, s. 443. 

notice to, of repudiation of suit by co-plaiutiff, late minor, 8. 454. 

power to direct co-plaintiff, late minor, to be made a, b. 454. 

tervice on milita^ man being, 8. 468. 

appearance or defence by, in suit on negotiable instrument, s. 532. 
payment by, into court, of sum mentioned in Bummons in summary 
suit, 8. 533. 

includes respondent, a. 582. 
form of statement of, sch. iv. 122. 

Defendants not all residing within jurisdiotion, stay of prooeedings in case of, s. 20. 
joining of, 8. 28. 

added, to be summoned, ss. 32, 33 

may authorize any of their number to act, s. 35. 

effect of none of, dwelling, carrying on business, or working within 
jurisdiction, s. 67 (c). 

proo^ure on non-appearance of some of several, a. 106. 

in case ox one of several not being at issue with plaintiff, 
^ 8. 163. 

of death of one of several, if cause of aotioo sur- 
vives, 8. 362. 

on death of one of several, s. 368. 
reversal of whole decree on appeal by one or more of several, s. 544. 
Delay and expense in obtaining record of other suit, s. 137. 

of execution of decree, taking of security in case of, ss. 477, 483, 484. 
notice to opposite party except in case of defeat of object of injunction by, 
6. 494. 

application for stay of execution made without unreasonable, s. 546 (4). 
Delivery of documents, suit on, s. 69. 
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.Pfilirery of moveable propert 3 \ decree for, to state ainoant of money payable Ai lui 

alternative, s. 208. 

of propert 3 % second application for execution of decree for, a. 230. 

required, application for execution to state whether, e. 235 (y). 
of imiYioreable property, execution of decree for, ss. 268, 264. 
to purchaser, of negotiable instrument or other moveable property sold 
in execution, ss. 299-301. 

of immoveable property in occupancy of judgment-debtor, 8. 318. 

of tenant^ s. 319. 

to owner, of money or deliverable thing the subject of suit, s. 602. 
deposit in court of thing (the subject of suit) capable of delivery, s. 602. 
of award, extension of time for, s. 514. 

Demeanour of witness under oxamination, remarks respecting, s. 188. 

Depart, when persons summoned may, s. 173. 

Departure in contravention of rules, consequence of, s. 174. 

Deposit on account of witnesses’ expenses, s. 162. 

by purchaser of immoveable property, s. 306. 
and claim to property, forfeiture by purchaser of, b. 308. 
by defendant, in suit to recover debt or damages^ s. 376. 
of money or deliverable thinp:, the subject of suit, s. 502. 
of negotiable instrument with officer of court, power to order, s. 636. 
in appealable court, of records of court where decree is appealed against, 
8. 550. 

of copies of exhibits, s. 550. 

of costs of serving notice, failure of appellant to, s. 557. 
by appellant, of cost of serving notice, prevented by sufiScient oauBO, 
a. 658. 

of costs of printing in India, of record in appeal to queen, s. 602. 
to be made by applicant for leave to appeal to queen, s. 602 (6). 
refund of balaucje of, in case of appeal to queen, s. 607. 

Depositions taken under commission, reading of, as evidence, s, 390. 
under commission for local investigation, s. 393. 
to be filed with award, s. 516. 

Depriving of goods (household furniture, &c.), concise statement of claim for 

damages for, sch. iv. 114. 

Descent, no exemption from jnn’sdiction by reason of, s. 10. 

Description, in summons, of document to be produced, s. 163. 

of appellant and respondent to be contained in decree, s. 679. 

Detention of witness more than one daj^, expenses in case of, s. 162. 
in jail for subsistence-money, bar to, s. 340. 
of person charged with offence, s. 643. 

Determination of right or interest in immoveable property, place of institution of 

suit for, 8. 16 (d). 

of issue or question on which right to discovery depends, s. 136. 
of issues at first hearing, s. 154. 
of rights of parties, s. 562. 

of appeal on return of finding of lower court on Issues referred. 
8. 567. 

to be stated in decree, s. 679. 

Detriment to public service, issue of commission in case of persons who cannot at- 
tend court without, s. 386 (c). 
exemption from appearance of public officer who can- 
not quit duty without, s. 428. 

Difference of opinion, provision for, in reference to two or more arbitrators, s. 609, 

on point of law, among judges composing bench beariag 
appeal, s. 575. 

among judges hearing appeal, signature of decree, |n case of, 
s. 579. 

Diligence to obtain satisfaction of decree, s. 230. 
in suitor, s 623. 

Direction as to return of commission, a. 386. 

of court iiacessary for administration of trust for public charity, s. 589« 
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^Directions as to subject-matter of appeal to queen, power of court to give, is. 608 

S , 609. 

cement of queen's order in appeal, s. 610. 

Director, secretary, nr principal officer of corporation, subscription of plaint by, s. 435. 
Pisallowanoe of claim to release of attached property, s. 281. 

of objections, appeal from orders as to, s. 588 (p). 

Disoharge of person summoned, on non-payment of his expenses, s. 162. 
of debtor on payment of debt into court, s. 268. 

of judgment-debts not being ejected on expiry of lease or management, 
procedure on, s. 324. 

of arrested debtor declared an insolvent, s. 836. 
of judgment-debtor from jail does not extinguish debt, a. 341. 
of insolvent after hearing, s. 351. 

after transfer of property to receiver, b. 355. 
effect of, 8. 357. 

of orders affecting minors, s. 444. 

of plaintiff in interpleader-suit from liability to defendant, s. 473 (a). 
Disclosure of defence in summary suit before obtaining leave to appear, s. 633. 

^ of cause of action in plaint, absence of, s. 53 (d). 

Discovery, provisions relating to, a. 129. 

objection to produce documents under order for, s. 129. 
procedure on objection to, s. 135. 

determination of issue or question on which depends right to, s. 136. 
of new and important matter or evidence, application on, for review of 
judgment, ss. 623, 624, 626. 

Dishonest application by insolvent, s. 369. 

Dishonesty, effect of, in respect of errors, &c., s. 288. 

Dishonoured bill of exchange or promissory note, remedies of holder of, s. 536, 
Dismissal or addition of parties, s. 32. 

of suit when summons not served for non-payment of fee, B, 97. 
where neither party appears, s. 98. 
when defendant only appears, s. 102. 
for plaintiff's default, setting aside, s. 103, 
for failure to answer interrogatories, s. 136. 
to enforce right of pre-emption, 8. 214. 
not continued by assignee or receiver, s. 370. 
effect of, 8. 371. 

on failure to furnish security for costs, s. 381. 
of co-plaintiff, late minor, on repudiating suit, 8. 454. 
of plaintiff in interpleader-suit, s. 473 (a), 
of suit in which property is attached before judgment, s. 488. 

compensation to defendant served with injunction, in case of, s. 497. 
of appeal for default of appellant, ss. 556, 667. 
of petition for leave to appeal to queen, s. 601. 

Disobedience of order of public servant, 8. 136. 

in case of transmitted decree, s. 228. 

of order to certify satisfaction of decree, s. 258. 

enforcement of injunction in case of, s 493. 

Dispaupering of suitor, procedure on, s. 412. 

on motion of defendant or government pleader, s. 414. 

Dispensing with proof of circumstances under which deposition may be read as 

evidence, s. 390 (5). 

by appellate court with accompaniment of memoraudum of appeal, s. 
541. 

Disposal of suit or appeal, return of documents on, s. 144. 

at first hearing, ss. 152-56. 

of property to avoid or delay plaintiff, ss. 477 (c), 478, 483, 484. 
by receiver, of rents and profits of property in suit, s. 503. 
of appeal, stay of sale of property in execution until, s. 546. 
by court of first instance, of suit, on preliminary point, to the exclusion of 
evidence of essential fact, s. 662. 
of case in which reference is made to high court, s. 619. 
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IMspate by person dispossessed of property sold in execution of decree-holder’s right 
to possession, s. 332. 

as to who is legal representative, procedure in case of, s. 367. 
commission for investigation of matter in, s. 392. 

Dissent from judgment in appeal heard by more than one judge, to be recorded, 
8. 576. 

Dissenting judge need not sign decree in appeal, s. 179. 

Dissolution of partnership, decree in suit for, s. 215. 

Distance from court exempting from liability to appear in person, s. 67. 

of residence in relation to obligation to attend in person, s. 176. 

Distraint or attachment, place of suing for property actually under, s. 16 (/). 
Distribution among scheduled creditors, of balance of insolvent's assets, s. 356 {d). 
District defined, s. 2. 

suits for immoveable property within jurisdictions of different courts, but 
in single, s. 19. 

District court defined, s. 2. 

power to declare which of two officers with concurrent jurisdiction is 
the, s. 4. 

procedure where court in which, out of several, suit may be brought, 
is subordinate to, as. 23, 24. 
power of, to withdraw and try or transfer suits, s. 25. 
sending decree for execution by other court through, s. 223. 

- receiving decree from other court, execution by, s. 226. 

application to be declared insolvent to be made to, s. 344. 
foreign state to be sued in court not subordinate to, s. 433. 
having jurisdiction, institution in, of suit relating to public charity, 
8. 639. 

procedure in case of arrest or attachment by, under process of other 
court, 8. 648. 

District courts invested with powers as to receivers, s. 506. 

Districts, suits relating to immoveable property in different, s. 19. 

Diversion of water-course, plaint in suit for injunction against, sch. iv. 102. 
Diverting water-course, plaint in suit for, sch. iv. 81. 

Divided, rejection of application for review when judges are equally, s. 628. 
Dividend, attachment prohibiting receipt of, s. 268. 

or interest payable on property to be attached, s. 272. 
on share sold in execution, prohibitory order as to, s. 301. 
on negotiable instrument or share sold in execution, realization of, by 
court, 8. 302. 

Division of proceeds of execution-sales among decree-holders, s. 255. 

into consecutively numbered paragraphs, of case for opinion of court, 
8. 527. 

Division court, bar to appeal to queen from certain judgments of judges of, s. .597, 
Document, statement in summons whether person is required to produce, s. 163. 
duty of persons summoned to give evidence or produce, s. 172. 
consequence of refusal to give evidence or produce, s. 177. 
relating to property liable to seizure, power to require production of, 
8. 267. 

required to enable appellate court to pronounce judgment, production of, 
B. 568 (5). 

appeal from order on refusal to give evidence or produce, s. 588 (i). 
offered in evidence, procedure in case of offence relating to, s. 643. 
Documentary evidence to be in readiness at first hearing, s. 138. 

production in appellate court of additional, s. 568, 
.Documents not in possession or power of plaintiff, statement as to, s. 60, 
excepted from application of section, s. 63. 
to be received by c«urt, s. 140. 
provisions as to, applied to material objects, s. 145. 
produced, framing issues on contents of, s. 147 (c). 
powers of commissioners as to, s. 398 (5). 
to be filed wdth award, s. 516. 

Door of room containing property liable to be seized, power to open, 8, 271, 
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Doubt as to good faith of defence in summary suit| s. 532< , 

as to question of law, &c., reference to high court in case of, 8. 6lT. 
on question of law or usage haring force of law, or construction of doon* 
ment, statement of case under, s. 646. 

Drawer a^iust acceptor, plaint in suit of, soh. iv. 37. 

plaint in suit of payee against, for non-acceptanoe, 8ch. it. 41. 
acceptor, and indorsee against, sch. It. 46. 

Drum, proclamation of decree by beat of, s. 264. 

of prohibitory order by beat of, s. 274. 

of transfer to purchaser of iinmoTeable property in ocoupanej 
of tenant by beat of, s. 319. 

Doration of attachment, limit to, ss. 259, 260. 
of force of attachment, s. 268. 

of attachment in case of disobedience of injunction, s. 493. 
of injunction, discretion of court as to, s. 493. 

Duty of persons summoned to give evidence or produce document, 8. 172. 
of receiver of insolvent’s property, s. 356. 
of next friend, effect of neglect of, s. 446. 
yemoval of guardian for suit for neglect of, s. 458. 

Dwelling-house, plaint for trespass in entering, sch. iv. 72. 

Effect of plaint in cross-suit, set off has, s. 111. 

of conveyance or endorsement executed by court, s. 262. [sch. iv, 114. 

Eioctment, concise statement of claim to recover possession of house in case of, 
Election of minor plaintiff or minor on whose behalf application is pending as to 
prosecution of suit, ss. 460, 452. 

Enforcement of decree within three years, s. 230. 

of injunction in case of disobedience, s. 493. 
of decree on award of arbitrators, ss. 622, 624. 
of award in arbitration without intervention of court, s. 526. 
of decree in case submitted to court by agreement, b. 631. 

in summary suit on negotiable instrument, s. 632. 
of orders of queeen, s. 610. 

of queeu’s onlers, appeal from orders as to, s. 611. 
of provisions of ch xlv., high court’s power to regulate, 8. 612. 
English, taking evidence in, s. 185. 

Enquiry as to service tif summons, s. 82. 

Entry in book relied on by suitor, to be produced, s. 62, 

on land or building, powers of commissioners as to, 8. 398 (e), 
upon or into land or building, for inspection, &c., s. 499 (6). 
of judgment of appellate court in register of suits, s. 581. 

Equities enforceable by judgment-debtor, transferred decree held subject to, 8. 233. 
Erroneous, effect of decree against which pauper applies for leave to appeal beings 

8. 592. 

Error, correction of award containing obvious, s. 518. 

defect or irregularity in decision or order, not affecting merits of case or 
juiisdiction of court, reversal, variation, or remand on account of, 8. 578. 
or defect in procedure producing error or defect in decision upon merits a 
ground of second appeal, s. 584 (c). 

defect or irregularity in order not appealable, setting forth of^ in menioran- 
dum of appeal, e. 591. 

Errors in decree, correction of, s. 206. 

mtS'Statements or omissions in sale-proclamation, indemnity for, a. 288« 
or attempt to escape/rom custody, penalty for, s. 651. 

Establish title aud recover rents, concise statement of claim to, sch. iv. 114. 

Estate paying revenue to government, partition or separation of share of^ a. 266u 

of deceased sole or sole-surviving plaintiff, award to defendant of costs of 
suit recoverable out of, s. 366. 

of bankrupt or insolvent plaintiff, costs awarded to defendant proveable 
against, s. .370. 

Estimate of cost of transcribiog record, high court’s power to regulate, s. 612 (s). 
Estimated value of subject-matter, as to which case is submitted to court by agree* 

t, a« 528. 
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BttimAtiott of amount of moneya payable in India under queen’s order in araeal, 
expressed in British currency, s. 610. 

Bvent, reasons to be stated for direction that costs shall not follow, a. 220. 
Evidence of service of summons, s. 90. 

. documents not produced on notice not to be given in, s. 131. 

adjournment for further, s. 165. 

judgment in case of either party failing to produce, s. 166. 

statement in summons whether person is required to give, s. 163. 

person present in court may be required to give, s. 166. 

taken by judge dying or removed before close of suit, s. 191, 

receiving as, of commissioner's proceedings, &o., s. 396. 

of pauperism, fixing day for receiving, s. 408. 

powers of court to order measures for obtaining, s. 499 (c). 

failure to make award in time for want of, s. 614. 

to be taken in case remanded, s. 563. 

taking of, by chartered high courts, s. 633. 

and documents to be sent to magistrate in case of charge of ofEence, s. 643. 
form of summons to attend and give, sch. iv. 125, 126. 

Examination of attesting witness to verification of plaint, s. 52. 
of documents produced, s. 62. 
of officer serving summons, s. 82. 
of witnesses to signature of written statements, s. 115. 
of parties and pleaders by court, ss. 117-20. 
of witnesses or documents before framing issues, s. 148. 
of serving officer in case of non-service of summons, s. 168. 
of strangers to suit, s. 171. 
of witnesses, provisions relating to, s. 181-93, 
of witness about to leave jurisdiction, s. 192. 
of persons for information as to property for sale, s. 287. 
of applicant to be declared insolvent, s, 860. 
of commissioner for local investigation, s. 393, 
of witnesses before commissioners, s. 399. 
of pauper, s. 406. 

of applicant for order for security, ss. 478-84. 

of parties in hearing of case submitted to court by agreement, s. 531. 
of witness required to enable appellate court to pronounce judgment^ 
B. 668 (6). 

of witnesses by unauthorized persons, s. 635. 

Exception of property of insolvent from vesting in receiver, s. 634. 

from liability to attachment, s. 357. 
of documents from record in appeal to queen, ss. 602, 603. 

Exceptions to admissibility of documents, saving of, s. 128. 

from suits which pauper may briug, s. 402. 

Excess in plaintifi's claim beyoud deposit in satisfaction, s. 379. 

of award, appeal from decree in, s. 622. 

Excluded evidence, directions to take, in case remanded, s. 563. 

Excluding cause of action, appeal from order as to, s. 588 (ci). 

Exclusion of evidence of fact essential to determination of rights of parties, s. 562. 

of documents from record in appeal to queen, s. 602 (1) — (4). 

Excuse for non-payment of court-fee, or non-appearance, efEect of showing suffi- 
cient, 8. 99. 

for default of summoned person, s. 174. 

Executing and staying decrees under appeal, ss. 645-47. 

Execution of decrees by small cause courts, s. 5. 

of agreement between parties to accept decision of court, s. 161 (a), 
of decrees, bb. 228*43. 

of decree, attachment of property of public officer sued to be only in, 

B. 427. 

against goveroment or public officer, issue of, s. 429* 
against foreign prince or chief, s. 433. 
in British India, of decrees of courts in native states, s. 434. 
of decree, confinement until, of defendant not giving security, s. 481. 
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Execution of decree^ application for sale of property attached before judgment ui| 

B. 489. 

of process, provisions as to, applied to persons authorized te enter land^ 
&c., for inspection, s. 499. 
of agreement to refer case to court, s. 531 (a), 
of decree of appellate court, s. 683. 
of decrees in second appeals, a. 587. 

of decree appealed against to queen not to be stayed, s. 606. 
of orders of queen, s. 610. 

of final decree, reference to high court in case of doubt as to question 
arising in, s. 617. 

of decree before ascertainment of costs, power of high court to order, 
8. 634. 

of so much of decree as relates to costs, s. 634. 
of trust, concise statement of claim for, sch. iv. 114. 
of order for ejectment of mortgagee, s. 16. 

Executor, administrator, or heir, joinder of claims by or against, as such, with per- 
sonal claims, s. 44, rule 5. 

^ plaint what to show in suit of, s. 50, ill. a. 

plaint in suit by legatee against debtor to estate where there is an, s. 50, 
ill. 

forms of claim to probate by legatee, next-of-kin, executor, &c., sch. iv. 
155. 

form of claim to revocation of probate by legatee, next-of-kin, executor, 
&c , sch. iv. 115 (2). 

Exemption from limitation-law, grounds of, to be shown in suit for barred debt, 

8. 50. 

from personal appearance, effect of, s. 196. 

from attachment or sale, s. 266. 

of judgment-debtor from payments, s. 347. 

of pauper from appearance in court, s. 404. 

of public officer from personal appearance, s. 428. 

of women from personal appearance, s. 640. 

from personal appearance, power of government as to, s. 648. 

from arrest, s. 642. 

Exercise of jurisdiction not vested by law, power of high court to call for record 

in case of, s. 622. 

Ex officio authority to act for government, s. 417. 

advocate-general acting, may institute suit relating to public charity, 
8. 539. 

Ex parity when court may proceed, s. 100 (a). 

when commissioner may proceed, s. 400. 

application by late minor electing to proceed with, or abandon, suit, &c« 
8. 453. 

notice to respondent that on his non-appearance appeal will be heard, 
8. 564. 

hearing of appeal on non-appearance of respondent, s. 556. 

Expectancy of siiccession by survivorship, not liable to attachment, s. 266 (ifc). 

effect of false statement by insolvent as to property in, s. 359 (a). 
Expense of notice to parties, of institution of suit by one toy all, s. 30. 
of serving process by whom payable, s. 93. 

of proving documents, admission of genuineness of which is refused, 
8. 128. ^ 

and delay in obtaining record of other suit, s. 1.37. 
of copies of decree and judgment chargeable to parties supplied, s. 217. 
of keep exceeding value, immediate sale of attached property in case of, 
8. 269. 

of service of application of insolvent, s. 347. 
of publication of application of insolvent, s. 847. 
of service of notice of application for order to alter schedule, s. 363. 
or injury caused by improper arrest or attach meat, oompenaataon for, 
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Btpemie or injury caused by groundleBS injunction, corapeneation for, s. 497. 
of making copies of exhibits, 8» 560. 
of copies of judgment and decree, s. 680. 

of translating, transcribing, &c., in case of appeal to queen, s. 602 (6). 
Expenses of witnesses, payment of, into court, ss. 160, 162. 
of sale, s. 308. 

of commission to be prepaid into court, s. 397. 

of noting bill or promissory note for non-acceptance or non-payment, 

8. 536. 

of making copies of papers required by parties in case of appeal to 
queen, s. 603 («). 

Experiment, power to authorize, s. 499 (o). 

Expiration of period of limitation therefor, objection to admission of application 

for review on ground of, s. 629 (c). 

Expiry of time allowed for award, effect of, s. 615 (a). 

for application to set aside award, s. 622. 

for appeal, staying execution of appealable decree before, s. 645. 
limited for application for leave to appeal to queen while court is 
closed, s. 599. 

Express provision as to appeal, exception of, s. 540. 

Extension of code to small cause courts, s. 8. 

of time allowed in suits against government, s. 420. 

' fixed in summons in suit against public officer, s. 423. 

for making award, s. 614. 

Extract from register to accompany application for attachment, e. 238. 

Extracts from documents, effect of inclusion of, in affidavit, s. 196. 

Extraordinary original civil jurisdiction of high court, service of process issued in 
exercise of, s. 636. 

Factor, form of plaint in suit for price of goods sold by, sch. iv. 3. 

concise statement of claim against, for breach of duty, sch. iv. 114. 

for money received, sch. iv. 114. 

Facts to which affidavits to be confined, s. 196. 

and documents in case submitted to court by agreement, statement of, s. 
527. 

disclosed by defendant in summary suit, on which ho may obtain leave to 
appear, s. 533.' 

Failure to present written statement called for, procedure on, s. 113. 
of party required to appear in person, s. 120. 

to answer interrogatories or comply with order for discovery or inspection, 
consequence of, s. 136. 

of parties or any of them to appear, procedure on, s. 157. 
to produce evidence or witnesses, or to do other act for which time was 
allowed, court may proceed in case of, s. 158. 
to comply with summons, consequence of, s. 174. 
to execute decree to be certified to court passing it, s. 223. 
to appear or to answer notice to show cause against execution, procedure on, 
B. 249. 

to certify satisfaction of decree out of court, s. 258. 
by reason of formal defect, withdrawal of suit in case of, s. 373. 
to furnish security for costs, effect of, s. 381. 
of pauper in suit, procedure on, s. 412. 

of defendant to show cause against demand of security, s. 479. 

to give security or find fresh security, procedure upon, ss. 481, 
483, 485. 

to show cause against demand of security, effect of, s. 485. 
of plaintiff’s suit for want of ground., s 491. 
of arbitrators to appoint umpire, s. 511. 

of agreement of parties as to nomination of arbitrator, s. 523. 
of appellant to furnish security, rejection of appeal for, s. 549. 

to deposit costs of serving notice, s. 557. 
to determine material issue of law or usage, a ground of second appeal, 
w. 581 (5). 

of party to appear in person, appeal from order on, s. 588 (!/)■ 

o. p. re. 
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Failure to furnish further security or make further payment, effect of, §s. 606, 609. 
of court ’to exercise jurisdiction, power of high court to call for record in 
case of, 8. 622. 

of applicant for review to appear, remedy in case of rejection on, s. 629. 
False statement by insolvent, effect of, s. 359 (a). 

Family of defendant, service of summons on male member of, s. 78. 

of defendant’s testator, necessaries furnished to, without express request, 
at reasonable price, scb, iv. 9. 

Fee prescribed by law for plaint, person unable to pay, is a pauper, s, 401, exp. 

for petition of appeal, right to sue as pauper, of person unable to pay, s. 692. 
Fees for service of process in pauper-suit, s. 410. 
to assessors in certain causes, s, 645A. 

of office, concise statement of claim for mone}^ received as, sch. iv. 114. 
for work done as pleader, concise statement of claim for, sch. iv. 114. 

Female party, suit not to abate by marriage of, s. 369. 

execution of decree against, s. 369. 

execution against linsband of, jointly with wife, s. 369. 

Filing of autliority to act for co-defendant or co-plaintiff, s. 35. 
of appointment of pieader, s. 31). 

4Df revocation of such app<>intment, s. 39. 
of appointment of agent to receive process, s. 41. 
of copies of documents produced by suitor, s. 62. 
of document on record, s. 141. 

of copies by court receiving decree for execution, s. 225. 
in court, of military man’s auihorit^^ to sue and defend, s. 465. 
of agreement to refer case for decision of court, s. 529. 
with original proceedings, of copy of judgment and decree in appeal, b. 581. 
Final, orders passed under section to be, s. 588. 

order for rejecting application for review to be, s. 629. 

appellate jurisdiction, appeal to queen from decree of courts of, s. 595 (a). 

decision explained, s. 13, exp. 4. 

suit to be framod so as to afford ground for, s. 42. 
decrees from whicb appeals lie to queen, s. 595 («), {b), 
determination of case by appellate court, s. 565. 
disposal of suit, summons for, to state accordingly, s. 68. 

summons in all suits in small cause courts to bo for, s. 68. 

Finding of court on agreement between patties, ss. 150, 151. 

at first hearing on issues framed, judgment on, s. 154. 
on each separate issue framed, s. 204. 

of court on question referred by agreement of parties, 8. 627. 
and evidence on issues referred to it by appellate court for trial, record by 
lower court of, s. 566. 

of lower court, objections to, on issues referred by appellate court, s. 567. 
and evidence on issues referred to lower court to be put on record in appel- 
late court, 8. 567. 

Fine under s. 170, attachment to cover costs and, s. 168. 
on absconding witness, s. 170. 

on person not complying with summons, &c., s. 174. 

on pauper for frivolous suit, s. 412. 

for resisting apprehension or for escape, s. 651. 

Fines and penalties due by insolvent to government, payment of, s. 356 (5). 

appeal from orders imposing, s. 588 (w). 

Fire-insurance, plaint in suit on policy of, sch. iv. 54. 

concise stateinent of claim for loss under policy of, upon house and 
furniture, sch. iv. 114. 

breach of contract to insure house, sch. iv. 114. 

Fire-proof boxes for registration-offices, s. 16. 

First indorsee against maker, plaint in suit of, sch. iv. 30. 

first indorser, plaint in suit of, sch. iv. 32. 
acceptor, plaint in suit of, sch. iv. 39. 
indorser, plaint in suit of, scb. iv. 42. 

i ishery, concise statement of claim for damages for infringement of right to, sch. 
iv, 114. 
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Fit case for appeal to queen, as. 695 (c), 600, 

Fitness of now next friend to be shewn by affidavit, s. 447. 
of person proposed as guardian for suit, s. 456. 
of question submitted to court for decision, s. 631 (c). 

Fixing day for hearing appeal, s. 552. 

Foot of process, memorandum to be placed at, sch. iv. 180. 

Force of law, rules to Imve, s. 327. 

when acquired by rules as to provisions relating to summary fuit* 
on negotiable instruments, s. 638. 
rnlfeB of high court to have, s. 612. 

to have, on publication, ss. 647, 652. 

Foreclosure or sale, plaint in suit for, sidi. iv. 109. 

form of final decree for, sch. iv. 129. 

Foreign and native rulers, suits by and against, and by aliens, ss. 430-34. 

Foreign country, alien enemy residing in, not to sue in British Indian court, s. 430t 
Foreign court defined, s. 2. 

trial by British Indian courts of stiits pending in, s. 12, exp. 

Foreign courts, provisions as to commissions of, s. 391. 

Foreign judgment defined, s. 2. 

relied on, effect of production of, s. 13, exp. 6. 
when no bar to suit in British India, s. 14. 
plaint in suit on, sch. iv. 27. 
concise statement of claim n|>on, sch. iv. 114. 

Foreign state, recognized by quecm or governfiient of India, suits b}'”, a. 43K 
Forfeiture, by purchaser, of deposit and claim to property, s. 308. 

Form of list to accompany documents prodm^ed, s. 140. 

of conveyance or endorsement (jxecuted by court, a. 262. 
of plaint in summary suit on negotiable instrument, s. 532. 
of summons in like suit, a. 532. 
of appeal from original decree, s. 541. 

of objection by respondent to decree appealed against, s. 561. 

of deciec in appeal, effect of agreement as to, of parties to appeal, s. 577. 

of application for review, a. 625. 

Formal documents excluded from record in api)eal to queen, s. 602 (1). 

Forms framed under repealed enactmenta continued, s. 3, 
high court’s po\V('r to frame, a. 639. 
in fourth achedule, us^^ of, s. 644. 

Found, procedure when person summoned cannot be, s. 80. 

Frame of suit, ss. 42-47. 

of plaint, effect of defect in, s. 53 (c), (/). 
of written statements, s. 114. 

Framing of iaaues, s. 146. 

and recording of iaaues in summary suit on negotiable instrument, s. 533. 
by appellate court, of issues not framed by lower court, s. 566. 

Fraud, effect of foreign judgment obtained by, s. 14 (d), 
or force to prevent execution of decree, s. 230. 
plaint in suit for procuring property by, sch. iv. 76. 

concise statement of claim for damages for fraudulent mia-repreaentation of" 

credit, ach. iv. 114. 

for fraudulent mia-repreaentation on 
sale of house, or business, or 
shares, sch. iv. 1 14. 
for nroney obtained by, sch. iv. 114, 

Fraudulent concealment, transfer, or removal of property by insolvent, ss. 351 (6). 

359 (5). 

by party to arbitration, setting aside award for, e. 521 (5). 
Fraudulent disposal of property by pauper, s. 407 (6). 

Fraudulent insertion of certified purchaser’s name, saving of suit to obtain declara- 
tion of, 8. 317. 

Fraudulently procuring credit to be given to another, plaint for, sch. iv. 77. 
Fraudulent purchaser and his transferee with notice, plaint in suit against, sch. 
iv. 98. 
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Freight of goods, plaint in suit for, sch. iv. 24. 

(valued policy), plaint in suit for, sch. iv. 61. 

and demurrage, concise statement of claim for, sob. iv, 114* 

Fresh plaint when not precluded by rejection, s. 56. 

Fresh security, call upon defendant to furnish, s. 480. 

Fresh suit when first suit dismissed, s. 99. 

barred by decree against plaintiff by default, s. 1(^. 
on same cause of action not allowed in case of abatement or dismissal, s, 
371. 

when barred, s. 373. 

withdrawal with liberty to bring, s. 373. 

brought after withdrawal of first, limitation-law applies to, s. 374. 

Fresh summons, issue of, s. 100 (5). 

Frivolous or vexatious suit, punishment of pauper in case of, s. 412, 

Fulfilment of decree, order to call for security for, soh. iv. 160. 

Further payment for translating, transcribing, &c., in case of appeal to queen, s. 605, 
Further security in case of appeal to queen, ss. 605, 609. 

General average, plaint in suit for loss by, sch. iv. 52. 

contribution, concise statement of claim for, sch. iv. 114^ 
Genuineness of documents, power to detnand admission of, s. 128. 

Gift, prohibition of receiving attached immoveable property by, s. 274. 

Goods liable to attachment, s. 266. 

sold at fixed price and delivered, form of plaint in suit for, sch. iv. 6. 

at reasonable price and delivered, plaint in suit for, sch. iv. 7. 
delivered to third party at defendant's request at fixed price, plaint in suit 
for, sch. iv. 8. 

sold at fixed price, plaint in suit for, sch. iv. 10. 

at reasonable price, plaint in suit for, sch. iv. 11. 
made at defendant’s request and not accepted, sch. iv. 12. 
sold, plaint in suit for not delivering, sch. iv. 13. 

Government defined s. 2. 

saving of rights of, s. 295. 

debts duo, or liabilities incurred, to, s. 325. 

payment of debts, fine, and penalties due by insolvent to, s. 356 (6). 
costs recoverable by, when pauper succeeds in suit, s. 411. 
or public officers, suits by or against, ss. 416-429. 
appearances, acts, and applications for, s. 417. 
security not to be required from, s. 547. 

Government advocate, powers of, as to suits relating to charities, by whom exercise- 

able, s. 539. 

Oovemment agent in foreign territory where defendant resides, service of summons 

through, 8. 90. 

Government officer, attachment of property in custody of, s. 272. 

Government pleader defined, s. 2. 

notice to opposite party and to, of hearing of pauper’s appli* 
cation for leave to sue, s. 408. 
dispaupering on motion of, s. 414. 
the agent of government to receive process, s. 419. 
time to be allowed for instructions to, s. 420. 
application by, in suit against public officer in which govern- 
ment undertakes defence, s. 426. 
note of authority of, to appear for government, s. 426. 
suit against public officer how to proceed in absence of ap- 
pearance by, s. 427, 

Government revenue due fof laud in suit, effect of non-payment of, s. 501, 
Government seourities liable to attachment, s. 266. 

Governor-general in council, remission of postage or registering fee, or prescription 

of court-fees, with sanctioo of, s. 95. 
service of summonses by courts beyond British India 
established by authority of, s. 650 A. 
of summonses by such courts to which law has been 
applied by, s. 650A. 
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Governor-general in council, power of, to cancel notification, s. 650 A. 

Grant of relief in respect of property of charity, s. 639. 
of application for review, s. 626. 

of administration, claim to, by next-of-kin with disputed interest, sch. iv. 116, 

4. 

Ground common to all, reversal, on appeal by one or more of several plaintiffs or 
defendants, of decree proceeding on, s. 644. 
of decree appealed against being wholly different from that on which appel- 
late court proceeds, s. 566. 

of objection, setting forth, in appeal, of error, &c., as a, s. 591. 
of appeal common to appellant and applicant for review, s. 623. 
for review, effect of absence of sufficient, s. 626. 

of discovery of new matter or evidence, grant of review on, s. 626 (6). 
Grounds of objection to produce document to be stated, s. 129, 
of nomination of receiver by suboidinate judge, s. 505. 
for setting aside award, s. 521. 
of objection to decree to be stated, s. 641. 

not stated in memorandum pf apppeal, bearing oii| 
8. 542. 

decided against respondent in lower court, support of decree by him on, s. 
661. 

of second appeal, ss. 684 (a) — (c), 585. 
of appeal to queen to be stated, s. 600. 
of objection to application for review, s. 629. 

Guarantee, concise statement of claim for damages for breach of contract of, sch. 

iv. 114. 

for damages for breach of contract to indem- 
nify agent to distrain, sch. iv. 114. 
Guardian of mnhammadan minor, plaint in suit of, s. 50, ill. c. 

of person or property, within meaning of Indian Majority Act, 1875, s. 3, 
who is not, s. 443. 

for suit of minor defendant, appointment by court of s. 443. 

discharge of orders affecting minor obtained without next friend 
or, s. 444. 

plaintiff cannot be, s. 457. 
umrried woman cannot be, s. 457. 
co-defendant may be, s. 457. 
removal of, ss. 458, 459. 

dying or being removed, appointment in place of, s. 459. 
receipt of money or thing on behalf of minor before decree by 
next friend or, s. 461. 

compromise or agreement by next friend or, s, 462. 
exception, from certain provisions, of minors and lunatics for 
whom court of wards has appointed, s. 46*1. 
of apprentice, plaint by master against father or, sch. iv. 64. 
for suit, application for order for appointment of, s. 466. 
ad litem, applications for minor to be by next friend or, s. 441. 

Head of office in which defendant public officer is employed, service of summons 
through, 8. 422. 

or superior officer of office in which military man in staff employ is serving, 
signature in presence of, of authority to sue and defend, s. 465. 

Head or subjects of foreign state, suits for, s. 431. 

Hearing on day fixed in summons for defendants appearance, s. 96. 
receiving written statement after first, ss. 111, 112. 
examination at first, ss. 117, 118. 

documentary evidence to be in readiness at first, s, 138. 

disposal of suit at first, ss. 152-55. 

when to be continued from day to day, s. 156. 

of suit, provisions relating to, ss. 179, 180. 

of judgment-debtor and decree-holder Against order setting aside sale, 
R. 313. 

of application to be declared insolvent, s. 360. 
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Hearing of application to sue as pauper, s. 409. 

of interpleader-suit, procedure at first, s. 473. 

and disposal of case submitted to court by agreement, s. 531. 

on grounds not stated in memorandum of appeal, s. 542. 

of appellant on his appearance, s. 551. 

of appeal, fixing day for, s. 652. 

parties or pleaders before pronouncing judgment, s. 671. 
of suit or appeal, reference to high court in case of doubt as to question 
arising before or during, s. 617. 
of parties by high court in case of reference, s. 619. 
opposite party on application for review, s. 626 (a), 
of appIit;ation for review, s. 627. 
of restored application for review, s. 629. 

Hearsay, effect of including matters of, in affidavits, s. 196. 

Heir or representative, being a minor, of deceased judgment-debtor, against whom 
enforcement of decree is applied for, guardian for suit of, s. 460. 
and devisee, concise form of claim against, sch. iv. 116. 

Heirs, joinder of claims by or against executors, administrators, or heirs, as such, 

with personal claims, s. 44, rule h. 

Hi^h court procedure where courts in which suit may be instituted are under differ- 
ent appellate courts, but subordinate to same, s. 23. 
power of, to withdraw and try or transfer suit, s. 25. 
to prescribe form of list of documents, s. 140. 
scale of expenses of witnesses in court subordinate to, s. 160. 
execution by, of decree sent by other court, s 227. 
form of conveyance or endorsement by court prescribed by, s. 262. 
to make rules for conducting sales of property, s. 287. 
summons in summary suit on negotiable instrument to be in form pre- 
scribed 1)3% 8. 532. 
costs according to rule by, s. 532. 

having jurisdiction, institution in, of suit relating to public charity, s. 539, 
ma3' make rules as to reference of appeal to other judges, when those 
hearing it differ, s. 575. 
second appeals to, s. 584. 

appeal to, from orders in insolvency matters, s. 689. 
from other orders, s. 589. 

bar to appeal to queen from certain judgments of judges of, s. 597. 
appeal to, from order refusing certificate to applicant for leave to appeal 
to queen, s. 601. 
power of, to make rules, s. 612. 
rules to have force of law in, s. 612. 

in provisions relating to appeals to queen, includes recorder of Rangoon^ 
8 614. 

rules and restrictions as to appeals to queen applied to decisions of, s. 615. 

reference to, and revision by, ss. 617-22. 

pow'er of, to call for record of non-appealable case, s. 622. 

application for review of judgment ot, s. 224. 

bar to interference with power of, to make rules as to advocate, &c., s. 635. 
service of process by persons authorized by rule of, s. 636. 
who may serve process of, s. 636. 

may by rule declare what are non-judicial and quasi-judicial acts, s. 637. 
in appellate jurisdiction, enactment not applying to, s. 638, 
in insolvent jurisdiction, code not to affect, s. 638. 
in original civil Jurisdiction, provisions which do not apply to, s. 638. 
pow'er of, to frame forms and to make rules as to books, &c., to be kept, 
s. 639. 

list of persons exempted from personal appearance to be kept in, s. 641. 
use of forms subject to power conferred on, by statute, s. 644. 
language of courts subordinate to, s. 646. 

may make rules for admission of affidavits in miscellaneous proceedings, 
8. 647. 

power of, to make subsidiary rules, s. 652. 
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Higb courts, procedure where courts in any of which suit may be brought are sub- 
ordinate to different, a. 24. 
invested with powers as to receivers, s. 505. 

in presidency-towns, provisions as to suits on negotiable instruments 
applied to, s. 638 (a). 

appeals to queen from final decrees of, s. 595 (a), (5). 
legalization of existing rules of, relating to appeals to queen, s. 613. 
Hire, concise statement of claim for damages for negligence in custody of furni- 
ture or carriage lent on, sch. 
iv. 114. 

for damages for wrongful detention 
of same, sch. iv. 114. 

of goods (furniture, &c.), concise statement of claim for, sch. iv. 114. 

Holdei* of decree sought to be attached, notice to, s. 273. 

certificate of heirship, or to collect debts, does not of itself constitute, the 
legal representative, s. 366, exp. 

of dishonoured bill of exchange or promissory note, remedies of, s. 536. 
Hour, judgment-debtor may be arrested at any, s. 336. 

House of defendant, fixing copy of summons on, ss. 80, 82. 

of witness absconding, fixing copy of proclamation to, s. 168. 
or building, seizure of property in, s. 271. 

not to be entered after sunset or before sunrise, for arrest in execution, B. 336. 
plaint for trespass in entering, sch. iv. 72. 

Houses liable to attachment, s. 266. 

Hundis, joinder of parties to, liable on same contract, s. 29. 
liable to attachment, s. 266. 

Husband of female party, execution against, jointly with wife, s. 369. 

issue of execution on application of, s. 369. 
married administratrix not to join, s. 439. 

and wife, concise statement of claim by, for assault and false imprison- 
ment, sch. iv. 114. 
against, for assault, sch. iv. 114. 
and wife-executrix, form of claim of, sch. iv. 115. 

Illegal obstruction or resistance to apprehension, s. 651. 

Immediate examination of witness, s. 192. 

execMztion of limited decree for money, s. 256. 

Immoveable property of which no part is situated within jurisdiction of court sued 

in, 8. 57 (6). 

and mesne-profits, decree in suit for, s. 212. 
liable to attacliment, s. 266. 
attachment of, s. 274. 
rules as to execution-sales of, ss. 304-27. 
power of collector in execiititjg money-decrees in satisfaction 
of which court has ordered sale of, s. 322. 

8old in execution, obstruction of purchaser of, s. 334. 
in British India, requiring security for costs from non-resi- 
dent plaintiff not possessing, s. 380. 
of foreign prince or chief, s. 433 (c). 
plaint in suit for not completing purchase of, sch. iv. 58. 
Imperfection in form of award, correction in case of, s. 518 (b). 

Implmnents of husbandry not liable to attachment, s. 266 (6). 

Impounding documents, power of court as to, s. 143. 

moveable property in dispute pending appeal to queen, s. 608 (a). 
Imprisonment, statement as to, in application for execution, s. 235 (J), 

enforcement of decree by, ss. 254, 259, 260. 
in execution of decree, ss. 336, 342, 343. 

limit to, 8. 342. 

of insolvent guilty of misconduct, s. 395. 

of pauper for frivolous suit, s. 412. 

in case of disobedience of injunction, s. 493. 

appeal from orders for, s. 588 (n). 

barred pending referrence to high court, s. 618. 
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^oi’ appreh«B8ioo or for esoapO) s. 651. 

Improvement of property in suit by receiver, s. 503. 

Inability or refusal of pleader to answer, consequence of, 8. 120, 
of judge to iuake meuiorandiim of evidence, s. 190. 

Inadmissible document, bar to use of, in evidence, s. 137. 

or irrelevant documents, rejecUon of, s. 140. 

Incapable of execution, effect of award being, s. 520 (b). 

Incidental proceedings, ss. 361-400. 

peU'Mcy of judgment-debtor or his representative to mortgage, charge, lease, 
or alienate, s. 823. 

r, continuance of attachment subject to claim of, s. 282. 

Incumbrancer or mortgagee, mortgage-right of, as to surplns-proceeds of property 

sold subject to such right, s. 295. 

right of, against proceeds of property sold free from mortgage or 
charge, s. 296. 

Incumbrances on property for sale to be stated, s, 287 (c). 

Indefiniteness in award, effect of, s. 60 (6). 

Indemnity by plaintiff in suit on lost instrument, s. 61. 

of judges and public officers for errors, &c., in sale-proclamations, 

" 8. 288. 

suit by stake-holder to obtain, s. 470. 

Indian Evidence Act, bar to use as evidence of document inadmissible under, s. 137. 

applied, s. 148. 

application of provisions of, to strangers to suit, s. 171. 
examination of re-called witness subject to provisions of, s. 
193. 

Indian Limitation Act, 1871, s. 22, applied, s. 32. 

Indian Penal Code, saving of penalty incurred under, ss. 330, 331. 

procedure as to certain offences under, s. 643. 

Indorsee against drawer, acceptor, and indorser, sch. iv. 46. 

Indorsement for costs on concise statement of claims, sch. iv. 114. 

Information and aid, holder of attached decree bound to give, s. 273. 
of cause of non-service of process, e. 468. 
powers of court to order measures for obtaining, s. 499 (c). 
failure to make award in time for want of, s. 514. 
of arrest or attachment of person or property outside court’s district, 
8. 648. 

Injuries caused by negligence on rail-road, plaint in suit for, sch. iv. 87. 

uegligent driving, plaint in suit for, sch. iv. 88. 

Injury caused by irregularity in execution-sale, right to sue for compensation for, 
8. 298. 

resulting from irregularity in sale, s. 311. 

Inquiries in administration-suit, s. 213. 

Inquiry into claim to set-off, s. 111. 

as to propriety of interrogatories with reference to costs, s. 123. 
as to agreement by parties to accept decision of court on matter in dispute, 
8. 151. 

mesne-profits in dispute in suit, s. 212. 

in case of dissatisfaction with commissioner’s proceedings, court may order 
further, e. 396. 

into pauperism of applicant for leave to appeal, s. 693. 

Insolvency matters, appeal from orders as to, s. 588 (m). 

InBolveot, application of rules as to estates of persons adjudged, s. 213. 

of person arrested in execution or money-decree to bo de- 
clared an, 8. 336. 

Insolvent court, code not to apply to high court judge in exercise of jurisdiction as 

an, 8. 638. 

lusolvcnt judgment-debtors, provisions relating to, ss. 344-60. 

Instalments, decree for money may direct payment by, s. 210. 

grant of repeated application for execution of decree for money or 
delivery of property by, s. 230 (6). 

Instituliou of suits, place of, s. 15-25. 
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InBtitution of suits, provisions relating to, sB. 48-63. 

of suit, transfer by judgment-debtor after, of property sold in exOOQ* 
tion, 8. 332. 

by foreign state, s. 433 (a), 
of suits on negotiable instruments, s. 532. 
of suit relating to public charity, s. 539. 

of suits, appellate courts have powers of courts of original jurisdiction 
in respect of, s. 582. 

Instructions and proceedings to be furnished to commissioner for examination of 

accounts, s. 395. 

to government pleader, time to be allowed for, s. 420. 

Instruments in writing relating to property in suit, execution of, by receiver, 9. 603» 
for payment of money only, plaints in suits on, scb. iv. 28-70. 
Insufficient evidence, procedure when appellate court cannot determine issue or 
question by reason of, s. 566. 

Insufficient grounds, arrest or attachment on, s. 491. 

compensation to defendant for injunction on, s. 497. 
Insufficient payment into court on account of expenses of witnesses, procedure in 
case of, e. 162. 

Insurance, concise statement of claim for loss on policy of, freight of cargo, or 
return of premiums, scb. iv. 114. 

Interest in subject-matter to be shewn in plaint of suitor as representative, s. 50» 
of defendant in subject-matter to be shewn in plaint, s. 50. 
on rent or mesne-profits pa^mient of which is decreed, s. 211. 

• on costs, 8. 222. 

of persons not joining in application for execution of decree in favour of 
several, protection of, s. 231. 
statement as to, in application for execution, s. 235 (^). 
payable in respect of subject-matter of suit, decision by court executing 
decree, of questions regarding, s. 244 (6). 
or dividend payable on property to bo attached, s. 272. 
iu estate paying revenue to government, proclamation in case of sale of, 
8.287 (5). 

or debt sold in execution, prohibitory order as to, s. 301. 
or dividend on negotiable instrument or share sold in execution, realization 
of, by court, s. 302. 

in property sold, setting aside sale on ground of judgment-debtor having 
DO saleable, ss. 313-16. 
on purchase-money, s. 315. 
on judgment-debts, ss. 322-24. 
on sums deposited in court in satisfaction, s. 378. 
adverse to minor, absence of, to be shown, s. 447. 

in matter in suit, ss. 456, 457. 

of plaintiff in interpleader-suit, statement as to, in plaint, s. 471 (a), 
in land or tenure in suit, sale of which is ordered for nou-payraent of revenue 
or rent, s. 501. 

on amount awarded against defaulter in respect of revenue or rent of land 
or tenure in suit, s. 501. 

in question submitted by agreement for decision of court, s. 531 (5). 
on amount of decree in summary suit on negotiable instrument, s. 533. 
in result of appeal ; joining, as respondent, of party to original suit who has 
an, 8. 659. 

upon money lent, concise statement of claim for, sch. iv. 114. 

Interference with power of high court to make rules as to advocates, attorneys, and 
vakils, 6. 635. 

Interlocutory applications, affidavits on, s. 196. 

Interlocutory orders, ss. 498-502. 

Internatioual law, effect of foreign judgment founded on incorrect view of, s. 14 (6). 
Interpleader, provisions relating to, ss. 470-76. 

plaint in suit of, scb. iv. 104. 

Interpleader suits, appeal from orders as to, s. 588 (y)» 
laterpretatioQ of deposition to witness, s. 183. 


O. P. 78. 
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Interrogatories, power to (ioHrer, s. 121. 

sower to refuse to answer irrelevant or unneoessarj, s. 125. 
failure to answer, or to comply with order for discovery or inspec- 
tion, consequence of, a. 136. 
in examination by commission, s. 388. 
form of, sch. iv. 128. 

Intervention of court, filing of awards on matters arbitrated on without, s. 626. 
Intestacy, form of claim to revocation of letters of administration granted as in an, 
sch. iv. 116, 3. 

Intestate jurisdiction of high court, service of process issued in exercise of, s. 636. 
Inventory of property of judgment-debtor not in his possession, s. 236. 

court to ascertain whether application for execution is aocompanied by, 
8. 246. 

inveetigatien of claims to attached property and objections to attachment, ss. 278, 

279, 285. 

of complaint of obstruction to execution, s. 328. 

of claim to property sold in execution, ss. 331, 382, 335. 

on applicHtiofi for order for security from defendant, ss. 478, 484* 

^ by arbitrators, punislimeiit of default during, s. 513. 

of suit on merits under order of remand, s. 562. 

of certain offences cominitted in case pending before civil oourt, s. 643. 
InveetigatioDs, issue of commissions for local, ss. 392, 393. 

Investment of other courts with jurisdiction of district courts as to insolvents, 
8. 360. 

Irregularity in execution-sale of immoveable property, effect of, s. 298. 
setting aside sale on ground of, ss 311, 314. 

defect, or error in decision or order affecting merits of case or juris- 
diction of court ; reversal, variation, or remand on account of, 
8. 678. 

in order not appealable, setting forth of, in memorandum of appeal, 

8, 691. 

Irrelowaut or unnecessary interrogatories, power to refuse to answer, s. 125. 

or inadmissible documents, rejection of, s. 140. 

Issue of summons, ss. 64-71. 

-or question on wliich right to discovery depends, determination of, s. 136. 
of law or usage, second appeal on ground of decision failing to determine mate- 
rial, B. 684 (6). 

of execution on failure by appellant to give further security, s. 609. 
barred pending reference to high court, s. 618. 

Issues, application for staying proceedings before settlement of, s, 20. 
summons only for settlement of, to declare accordingly, s. 68. 
framing and settlement of, ss. 146, 510. 
adjournment after framing and recording, s. 155. 
framed, statement on each of several, s. 204. 

framing and recording of, in summary suit on negotiable instrament, s, 633. 
to be tried on re-admission of suit in lower court, power of appellate court 
to direct as to, s. 662. 
re-seltlement of, by appellate court, s. 666. 

i>ot framed by lower court, framing by appellate court of, s. 666. 

Jagfrdirs and others exercising jurisdiction under Bombay Regulation XIII. of 1830, 
And Act XV. of 1840, s. 7. 

Jail, service on defendant in, s. 87. 

out of district in which suit instituted, service of summons in, s. 86 . 
commliment to, of peraon obstructing execution, s. 330. 

of arrested debtor failing to apply to be declared insolvent, 
8. 336. 

of applicant to be declared insolvent, s. 349. 
bar to detention in, for subsistence-money, s. 340. 
release of judgment-debtor from, s. 341. 

Jewels deposited with agent and claimed by third person as wrongfully obtained 

from him, interpleader^uit in ease s. 474, 
til. «. 
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Jewels deposited wiih agent and then placed as security for debt, iiiterpleadeF‘*tuH 
in case of dispute as to discharge of debt, s, 474, ill. h. 

Joinder of parties liable on same contract, s. 29. 

of claims with suit for recovery land, a. 44, rule a. 
of executors and administrators, s. 438. 

Joint decree-holder, application by, for execution of decree for benefit of all, 8. 2^1* 
Judge deHned, 2. 

to attesttainendrncnt of plaint, as. 47, 53. 
to sign summons, s. 63. 

amendment in written statement, s. 116. 
to record substance of oral examination^ s. 119. 
allowance by, of further time for Bling answer, s. 126. 
receiving documents after first hearing, to record reasons, s. 139. 
endorsemeDt by, on admitted documents, s. 141. 
to sign endorsement on rejected document, s. 142. 
to record reasons for adjournment, s. 156 

to write and sign with his own hand memorandum of substance of evidence,. 
8. 189. 

dying or removed before close of suit, dealing with evidence taken by, e. 19K 

to attest amendment of memorandum of appeal, s. 543. 

unable to write English, language of judgment of, s. 672. 

to sign translation of judgment, s. 573. 

to date and sign judgment in appeal, s. 674. 

•who delivered judgment to be ordinarily applied to for review, s. 624. 
to record reasons for grant of review, s. 626. 

what acts required to be done by, may be done by registrar or other officer, 
s. 637. 

exemption of, from arrest, s. 642. 

Judges and public officers, indemnity of, for errors, <fec., in sale.proclamations, 
8. 288. 

conciin iug to date and sign judgment in appeal, s. 574, 
decision of appeal heard by bench of two or more, where they differ, 
8.575. 

frCrti whose judgments appeal to queen is barred, s. 697. 
to hear application for review, s. 627. 

Judgment defined, s. 2. 

for one or moje of plaintiffs joined, s. 26. 

against one or more of several defendants, s. 28. 

on original and cross-claim in case of set-off, s. 111. 

on issue submitteil to court by agreement between parties, 8. 151. 

at first bearing, s. 152. 

against one of several defendants, who is not at issue with plaintiff, 
s. 153. 

on finding at first hearing on issues framed, s. 154. 

iu case of either party failing to produce evidence, s. 155. 

and decree, provisions relating to, ss. 198-217. 

accordance of decree with, ss, 205, 206. 

to direct by whom costs to be paid, s. 219. 

on full satisfaction of plaintiff’s claim by deposit in court, s. 379. 

arrest before, ss. 477, 482. 

application for injunction before or after, s, 493.^ 

against plaintiff suing out iu junction, coospensatiou to defendant in caoo 
of, 8. 497. 

application for order of reference to arbitration before, s. 506. 
according to awsrd of arbitrators or opinion of court, s.522. 
on case submitted to court by agreement, s. 531. 

Ugainsi respondeui in appeal beard ex pdrUy s. 560. 
procedure when evidence on record sufficient to enable appellate court to* 
pronounce, s. 565. 

produotioD of document or examination of witness requited to ebable 
appellate court to pronounce, s. 568 (5), 
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Judgment in appeal, ss. 571-78. 

what may be directed in, e. 577. 

against which pauper applies for leave to appeal, s. 592. 
and order included in Decree, s. 594. 
of high court on question referred, ss. 618, 619. 
review of, ss. 623-30. 

on reference from small cause court, review of, s. 623 (c). 
Judgment-debtor defined, s. 2. 

order on application of, as to terms of payment of instalment® 
decreed, s. 210. 

preventing execution of decree by fraud or force, s. 230. 
notice to, of application for execution of assigned decree, s. 232. 
application by, for stay of execution, s. 239. 
may apply for order on decree-holder to certify satisfaction of 
decree, s. 258. 

property of, liable to attachment, s. 266. 
procedure on obstruction by, or at instigation of, ss. 329, 330. 
exemption of, from payments, s. 347. 
guardian of minor heir or representative of, s. 460. 
stay of sale of immoveable property on application of, s. 546. 
Judgment-debts of original assignor of one of cross-decrees, s. 246, exp. 2. 

procedure when they can be satisfied without sale of whole of pro- 
perty ordered to he sold, s. 322. 

not being discharged on expiry of lease or management, procedure 
on, s. 324. 

Judgments from which appeal to queen is barred, s. 597. 

Judicial notice of non-recognition of foreign state, s. 431. 
officers, exemption of, from arrest, s. 642. 

proceedings, persons authorized to act for government in, s. 417. 
process for arrest, sale of property or payment of money, rules applied to 
all, 8. 649. 

Jurisdiction not otherwise conferred not given by code, s. 6. 
of courts, provisions relating to, s. 10-14. 

effect of proving want of, in case of foreign judgment, s. 13, exp. 6. 
recognized agents of parties residing out of, s. 37 (a), 
in cases where causes of action are joined, s. 45. 

of court receiving plaint, effect of no part of property in suit being 
within, s. 67 (5). 

effect of cause of action not arising within, s. 57 (c). 
of other court, service of summons on defendant residing in, and 
having no agent, s. 85. 

residence within or without, in relation to obligation to attend in person 
8. 176. 

examination of witness about to leave, s. 192. 

want of, no bar to exercise of power as to costs, s. 220. 

of court sending decree for execution, proof of, s. 225. 

reading of deposition as evidence when maker is out of, s. 390 (a). 

as to agreements by parties to submit case to court, s. 629. 

of court, parties submitting case by agreement to be subject to, s. 530. 

as to suit relating to public charity, s. 539. 

original or appellate, court exercising, may summon assessors, s. 645A. 
of other court, form of order for transmission of summons for service 
in, sch. iv. 120. 

K^rlichf, provisions as to suits on negotiable instrunients applied to court of judge 
of, s. 638 (rf). 

Knowledge, affidavits limited to facts provable by personal, s. 196. 

of suitor, review of judgment on discovery of matter or evidence not 
previously within, s. 623. 

Land, provision for payment of rent or mesne-profits in decree made in suit for, s. 211. 
registered in collectorate, application for attachment of, s. 238. 
publication of prohibitory order respecting revenue-paying, s. 274, 
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Land, stay of public sale of, on representation of collector, s. 326. 

paying revenue to governnient, or of which revenue has been assigned or re- 
deemed, appointment of collector to be receiver of, s. 504. 

Landlord and tenant, saving of law relating to, s. 4. 

concise statement of claim for damages for breach of contract 

to keep house in repair, sch. iv. 114* 
of claim for damages for breach of cove- 
nants in lease of farm, sch. iv. 114, 

Lands liable to attachment, s. 266. 

Language of plaint, s. 49. 

of judgment, s. 200. 

of proclamation of sale, s. 287. 

of notice to decree-holders, s. 323. 

of court, 88. 572, 573. 

of judgment in appeal, s, 572. 

of courts subordinate tj high court, s. 646. 

Law, rules to have force of, s. 327. 

sending dishonest insolvent to magistrate to be dealt witli according to, s. 
359. 

relating to lunatics, s. 463. 

exception of express provision as to appeal made by other, s. 540. 
second appeal on ground of decision being contrary to, s. 584 (a). 

Lawful excuse defined, s. 174, exp. 

Lease,* postpon^mient of sale to enable debtor to raise amount of decree by, s. 306. 

in perpetuity or for a term, power to raise amount of judgment-debts by, 
8.322 (a). 

on farm, power to raise amount of judgment-debts by, s. 322 (r/). 

Leave of court for suing within jurisdiction in which all defendants do not reside, 

8. 17. 

to revoke appointment of pleader, s. 39. 
to omit some of several remedies, s. 43. 
to join claim with suit as to land, s. 44, rule a, 
to amend statements, s. 58. 

to admit document not produced with plaint, s. 63. 
to put in statement of set-off after first liearing, s. 111. 

written statements answering those called for, s. 112. 
to deliver interrogatories, s. 121, 
to adjournment of sale, s. 291. 
to purchase by decree-holder, s. 294. 

for execution against husband also, of decree against wife, s. 369. 
for issue, on application of husband, of executiou of decree in favour 
wife, 8. 369. 

for coutinuance of suit against assignee of interest passing pending 
suit, 8. 372. 

to withdraw from suit or abandon part of claim, s. 373. 
effect of withdrawal or abandonment without, s. 373. 
to proceed, application for, by late minor, s. 461. 
for receipt of money or tiling, before decree, by next friend or 
guardian, s. 461. 

to compromise by next friend or guardian, s. 462. 
effect of compromise witliout, s. 462. 

for defendant to appear in and defend suit on negotiable instrument 
sa. 532, 533, 534. 

to urge grounds other than in memorandum, s. 542. 
to sue or appeal as pauper in court against wdiose decree appeal is 
made, inquiry into pauperism in case of, s. 593. 

Leaving jurisdiction, issue of commission in case of persons, a. 386. 

British India to avoid execution, ss. 477, 478. 

jurisdiction to avoid or delay plaintiff, ss. 477 (a), (6), 478, 483. 

British India, procedure on arbitrator or umpire, s. 510. 

Legalization of existing rules of higli courts relating to appeals to queen, s. 613. 
Legal representative, who may be treated as, s. 363, 



584 IFDEX TO THE CIVIL PROCEDURE COUK 

XiOgal representatives, admission of person to be, for prosecuting suit, Si 

procedure in case of dispute as to who is, s. 367. 
of deceased, one of several defendants, or of sole or sole surviv- 
ing defendant, s. 368. 

setting-aside abetment or dismissal on application of, s. 371. 
Legatee, plaint in suit by, against debtor to estate, where there is an executor, 

8. 60, ill. 

concise statement of claim of, to administer estate, sch. iv. 114. 
forms of claims to probate by, sch. iv. 115. 

to revocation of probate by, sch. iv. 116. 

Letter, substitution of, for summons, s. 91. 

covering summons for corporation or company, s. 436 (6). 

Levy by attachment and sale of property, of sum required for expenses of wit- 
nesses, s. 162. 

Liabilities of receiver, s. 503. 

Liability of defendant to be shewn in plaint, s. 50. 

. in question, decision by court as to, under agreement between parties, s. 15(X 

of representative of deceased judgment-debtor, s. 234. 

Libel, abatement of suit for, on death of plaintiff, s. 361, ill. c. 
bar of pauper-suit for, s. 402. 

the words being libellous in themselves, plaint in suit for, sch. iv. 89. 
not being libellous in themselves, plaint in suit for, sch. iv. 90. 

Libel or slander, concise statement of claim for damages for, sch. iv. 114. 

License, effect of resident io foreign country at war with Great Britain, carrying on 
business without, s. 430, exp. 

Lien of pleader in case of set-off, saving of, s. 111. 

on amount decreed, for costs due, s. 221. 
continuance of attachment of propert}^ found subject to, s. 282. 
delivery of property sold in execution, to which judgment-debtor is entitled 
subject to, 8. 300. 

form of decree for sale, in suit by mortgagor or other person entitled to, 
sch. iv. 128. 

Life-policy, concise statement of claim upon, sch, iv. 114, 

Light, concise statement of claim for damages for obstructing access of, sch. iv. 114. 
Limit to duration of attachment, ss. 259, 260, 268. 
to imprisonment in execution of decree, e. 342. 

on failure to furnish security, s. 481. 
to award of compensation, e. 491. 

for groundless injunction, s. 497. 

to remand, s. 564. 

Limitation of grant of repeated application for execution, s. 230. 

of proceedings for enforcement of decree, s. 230. L®* 

Limitation-law, grounds of exemption from, to be shown in suit for barred debt, 

fresh suit subject to, s 99. 

applies to fresh suit brought after withdrawal of first, s. 374. 

List of documents relied on as evidence, s. 59. 

to accompany documents produced for admission, s. 140. 
of persons exempted from personal appearance, s. 641. 

Lithographed included in Written^ s. 2. 

Litigation, suit to be framed so as to prevent further, s. 42. 

Local government, included in Government^ s. 2. 

power of, to extend parts of code to small cause courts, s. S. 
may dec]j»re recognized agents in Panj4b, &c., s. 37. 
may remit postage or registering fee and prescribe scale of court- 
fees, 8. 95. 

offk:er appointed by, to exercise power# as to suits relating to 
charities, s. 539. 

power of, to exempt from personal appearance, s. 64L 
to declare language of courts, s. 645. 

Local law as to appointment of guardian or manager for minor, s. 464. 

or special law not providing different procedure, application of provision# 
to appeal under, s. 590* 
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Loss likely to result to applicant for stay of execution, s. 545 (a). 

by general average, plaint in suit for, ech. iv. 52. 

Lost negotiable instrument, decree in suit on, s. 61. 

Lots, power of collector to sell property in one or more, s. 321 (a). 

Magistrate, dishonest insolvent may be sent to, s. 359. 
exemption of, from arrest, s. 642. 

sending to, of person charged with ofEenoe in case pending before civil 
court, s. 643. 

Maintenance, right to future, not liable to attachment, s. 266 {1), 

and custody of attached live-stock and moveables, s. 269* 

Majority of arbitrators, decision according to award of, s. 509 (5). 

bar to appeal to queen from judgments of judges not amounting to, 8. 597. 
decision on application for review according to opinion of, s. 628. 

Making metnorandum, provision relating to, not applicable to high court, s. 638. 
Malicious prosecution, plaint in suit for, sch. iv. 93. 

concise statement of claim for damages for, sch. iv. 114. 
Manag^raent in person or by another, collector's power to raise amount of judgment- 

debts by, 8. 822 (d). 

by collector, of certain kinds of land, s. 504. 

Manager of business of partnership, service of summons on, s. 74. 

of non-resident defendant, service of summons on, s. 76. 
of company, prohibitory order on, s. 301. 

. concise statement of claim against, for wrongful quitting of employment, 
ech. iv. 114. 

Marine (open) policy on vessel lost by perils of sea, sch. iv. 49. 

Marked included in Signed^ s. 2. 

^iarket-value of property, commission for ascertaining, s. 392. 

Marking of documents produced for identification, s. 62. 

Married woman cannot be guardian for suit, s. 457. 

Master of ship, or agent, to accept service for his owner or charterer, s. 76. 

against father or guardain of apprentice, plaint by, sch. iv. 64. 

Material objects produced in evidence, provisions applied to, s. 145. 

Material part of case, correction of judgment as to matters not affecting, s. 292. 
^laterial proposition of fact or law, s. 146. 

Materials and services at fixed price, plaint in suit for, sch. iv. 18. 
of buildings not liable to attachment, s. 266 (c). 
not exempt from attachment for rent, s. 266, 2nd prov. (a). 

Matrimonial jurisdiction of high court, service of process issued in exercise of, 
s. 636. 

Matter at Issue) person interested in, may apply for appointment of next friend, 8. 449« 
to be referred to arbitration to be stated, s. 606. 
referred to arbitration, dealing with, by court, s. 508. 
not referred, effect of awarding upon, s. 518 (a), 
referred to arbitration being left undetermined, s. 620 (a), 
not referred to arbitration being determined, s. 520 (a). 

Matters as to which high court may make rules, s. 612. 

Means of payment of applicant to be declared insolvent, examination as to, B. 360. 
of plaintiff being such that he should not continue to sue as pauper, dis- 
paupering in case of, s. 414 (5). 

Medical attendance, concise statement of claim for, sch, iv. 114. 

Medical man, concise statement of claim for damages for injury from negligence as, 

sell. iv. 114. 

Memoraadatn of dociunents filed to be endorsed on plaint, s. 58. 

when evidence not taken down by judge, s, 184. 
in appealable cases, ss. 189, 190. 
of evidence at hearing of pauper’s application, s. 409. 
of appeal from original decree, s. 541. 

objection of respondent to decree appealed against to be in form of, 
8. 561. 

of appeal, provisions relating to, applied, s. 661. 
of objections to fioding of lower court on issues referred to it by ap- 
pellate court, 8. 667. 
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Memoranduui of appeal to be contained in decree, 8. 679. 

setting forth error, &c., in certain orders in, S. 691. 
by pauper, s. 592. 
form of, sch. iv. 173. 

Memorandum at foot of process, sch. iv. 180. 

Mesne-piolits, joinder with certain suits, of claims in respect of, 8. 44, rule (a). 

statement of amount claimed in suit for, s. 60. 

provision for payment of, in decree made in suit for property yield* 
ing, 8. 211. 
defined, s. 211, exp. 

prior to institution of suit, power to determine amount of, or to re* 
serve inquiry as to, s. 212. 
separate suit for, s. 244. 

decision by court executing decree, of questions regarding, s. 244 

(«). (*)• 

to be subsequently ascertained, attachment in case of, s. 255, 
damages, or annual net-pofits, commission for ascertaining, s. 392. 
concise statement of claim for, sch. iv. 114. 

Messenger, sending letter instead of summons by special, s. 92. 

Metes and bounds to distinguish shares in partition, s. 396. 

Mditary courts of leqiiost not alfeeted by code, s. 6 (a). 

Military men, suits by and agcainst, ss. 465-09. 

.Ministerial ofiiccr of court to sign docnnients filed, 8. 58. 

Mi nor son and h' lr of member of Hindu joint-family, survival of causo of action to, 
in suit for partition, a. 361, ill. d. 

Minors and persons of unsound mind, suits by and against, ss. 440-64, 

Miscelhineous proceeding.^, procedure in, s. 647. 

Mischievous animal, concise statement of claim for damages for injury by, sch. iv. 

114. 

Mi'ijoinder of parties not to defeat suit, s. 31. 

time for taking objections to non-joinder or, s, 34. 
effect of, in regard to plaint, s. 58 (/). 

Mistake or error apparent on face of record, review of judgment in case of, s. 623. 
plaint in suit for rescission of contract on ground of, sch. iv. 99. 
concise statement of claim for money paid of, sch. iv. 114. 

Mode of attacliing property on failure to give security, 8. 486. 
of taking additional evidence, s. 569. 

of taking evidence, sections not applying to high court, so far as relates to, 
8. 638. 

Modification or rescission of declaration of transfer to collector of execution of 

decree, s. 320. 

or correction of award, s. 618. 

of decree in appeal, s. 544. 

of award, appeal from orders as to, 8. 688 (<)• 

Moiety of salary of public officer or servant of railway company not liable to attach- 
ment, R. 266 (h). 

Money, plaint in suit for, s. 50. 

order as to interest in decree for, 8. 209. 

second application for execution of decree for. 8. 230, 

value of property, attachment to corroapond with amount of decree for, s. 245 
payable out of property of deceased, execution against representatives, of. 
decree for, s. 252. 

as compensation or costs or alternative to other relief, execution of decree 
for, 8. 254. 

immediate execution of limited decree for, s. 256. 
lial>]e to attachment, s. 266. 
nttachineut of decree for, s. 273. 

recovery of costs of re-sale under rules for execution of (Jecree for, s. 293. 
repayment of purchase-money enforeablo under rules for execution of 
decrees for, s. 815. 

or thing in behalf of minor, receipt of, before decree, by next friend or 
guardian, a. 461« 
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Honey, the subject of suit, deposit in court of, s. 602. 

payment of, according to finding of court on question referred by agreement, 
88. 627 (a), 528. 

lent, form or plaint in suit for, ech. iv. 1. 

received to plaintiff's use, form of plaint in suit for, sch. iv. 2. 

by defendant through plaintiff’s mistake of fact, form of plaint in 
suit for, Bch. iv. 4. 

paid to third party at defendant’s request, form of plaint in suit for, sch. iv. 

6 . 

deposited with banker, concise statement of claim for, sch. iv. 114. 
lent, concise statement of claim for, sch. iv. 114. 
over-paid, concise statement of claim for, sch. iv. 114. 
received (as pleader, factor, collector, &c.), concise statement of claim for, 
sch. iv. 114. 

Money-bond, concise statement of claim upon, sch. iv. 114. 

Money -decree, person arrested in execution of, to be declared an, s. 336. 

release of person arrested in execution in payment of debt and costs 
under, ss. 336, 337. 

attachment before judgment to be in manner provided in case of exe- 
cution of, s. 486. 

investigation of claims to property attached before judgment to be 
manner provided in case of property attached in execution of, 
s. 487. 

under appeal, stay of sale of immoveable property ordered in execu- 
tion of, 8. 546. 

warrant of attachment of moveable property in defendant s posses- 
sion in execution of, sch. iv. 136. 
of sale of property in execution of, sch, iv. 146, 
Money-decrees transferred, power of collector as to, s. 322. 

procedure of collector in case of, s. 323. ^ ^ ^ 

special rules for sale of uncertain interests in land in execution of, 
8. 327. 

Mortgage of immoveable property, suits for foreclosure and redemption of, where^ 

instituted, s. 16 (c). 

continuance of attachment of property subject to, s. 282. 
or charge, execution -sale of property free from, s. 295. 

right of mortgagee or incumbrancer as to surplus-proceeds of 
property sold subject to, s. 295. 

postponement of sale to enable debtor to raise amount of decree by, s, 
305. . 

power to raise amount of judgment-debts by, s. 322 (6). 

Mortgagee, joinder of claims by, to enforce remedies under mortgage, s. 44, rule a. 

concise statement of claim of, sch. iv. 114. 

Mortgagor, concise statement of claim of, sch. iv. 114. 

or other person entitled to lien, form of decree for sale in suit by, sch. 

iv. 128. 

Motion, withdrawal of suit on court’s own, s. 25. 

order for separation of causes of action on court s own, s. 4o. 

of defendant, dispaupering on, s. 414. 
reference to high court on court’s own, s. 617. 

Moveable property, levy of expenses of witnesses by sale of, s. 162. 

liable to attachment, s. 266. 

not in possession of judgment-debtor, attachment of, s. 2oo. 
in possession of judgment-debtor, attachment of, s. 269* 
rules as to execution-sales of, ss. 296-303. 
wrongfully taken, plaint in suit for, sch. iv. 96. 

Moveables, execution of decrees for specific, 8. 259. ^ 

wrongfully detained, plaint in suit for, sch. iv. 97. 

Mufassal courts, service of process of, in presidency-towns and Rangoon, s. 86. 
Mufassal small cause courts, chapters and sections applying to, s. 5 ai^d sob. ii, 
Mukhtars duly certificated may be recognized agents, s. 37 (6), 

Mutiny Act, saving of, s. 266, 2nd. prov. (5). 

O. P. 74. 
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Name of prodaoer to be endorsed on admitted doonmentSy s. 141. 

description and place of abode of plaiatijS^ entry in plaoe of, in eoita by Secre- 
tary of State, B. 418. 

of plaintiff to be stated in notice of suit against government or public officer, 
8. 424. 

Names of appellant and respondent to be stated in decree, s. 579. 

and residences of persons exempted from personal appearance, s. 641. 
Narrative of facts, written statement to be confined to, s. 114. 
evidence in form of, s. 182. 
not allowed in memorandum of appeal, s. 541. 

Native and foreign rulers, suits by and against, and by aliens, ss. 480, 484. 

Native state, execution of decrees of courts established by governaient in, s. 229. 
Native states, execution in British India of decrees of courts in, s. 494. 

Natural justice, effect of foreign judgment contrary to, s. 14 (c). 

Necessaries furnished to family of aefendant^s testator without express request, al 
reasonable price, soh. iv. 9. 

Neglect or refusal to comply with decree, oonseqnenoe of, s. 261. 

Negligence of railway having principal office in another place, plaoe of sning by 

traveller injured in one plaoe by, s. 18, ill. c. 
responsibility of receiver for loss by default or, s. 503 (Ky. 
in oustody of furniture or carriage lent on hire, concise statement of 

claim for, sch. iv. 114. 

or wrongful detention of goods, concise statement of claim 
In case of, soh. iv. 114. 

concise statement of claim for damages for injury from negligent driv- 
ing, soh. iv. 114. 
for injury while passenger in 
railway, sch. iv. 114. 
for injury from defective con- 
dition ofstation, sch. iv. 114. 
for injury from, as medical roan, 
Bcb. iv. 114. 

Negotiable instruments, attachment of, s. 279. 

rules as to execution-sales of, s. 296. 
summary procedure on, ss. 582, 538. 

Negotiation of bill, note, or security, form of injunction to restrain, sob. iv. 166. 
New next friend, application for appointment or, ss. 447, 448. 

Next friend not to be joined without consent, s. 82. 
minor to sue by, s, 440. 
costs of plaint for minor filed without, s. 442. 

of order affecting minor obtained without, s. 444. 
who may act as, s. 445. 
order for removal of, s. 446. 
application by minor for discharge of. s. 451. 

costs of snit or application abandoned by late minor, incurred by de- 
fendant or respondent, or paid by, e.452. 
notice to, of repudiation of suit by co-plaintiff, late minor, s. 454. 

of nnreasonable or improper snit by next friend, s. 455. 
receipt of money or other thing on behalf of minor nefore decree by 
gnardain or, s. 461. 

compromise or agreement by guardian or, s. 462. 

Nomination of receiver by court subordinate to district court, s. 505. 
of arbitrators, 9^507. 

of arbitrator on matter referred by agreement between parties, s. 523. 
Non-appearance of parties, consequence of, ss. 96^, 109. [s. 99. 

effect of showing sufficient excuse for non-payment of oourt-fee or, 
of appellant, dismissal of appeal on, s. 656. 
of applicant for review, effect of proof of cause for, s. 629. 
Non-compliance with notice to produce document, effect of, s. 181. 

Non-execution of warrant of arrest, s. 343. 

Non- joinder or misjoindei^ time for taking objections to, s. 34. 

of parties, effect of, in regard to plaint, s. 63 (/ ). 



INDEX TO THE CIVIL F ROCS DUSE CODS. 68T 

Non-jadiowi And .qaan-jadioial «eta, power of high oonrt to deolero what are, WT, 

may be done by registrar of court or other 
officer, 8. 637. 

NoQ*produotioii of dooaments at first hearing, efiEect of, s. 139. 

Non-resident defendant, service of summons in case of, s. 76. 

Non-resident defendants, aequiesoence of, as to place oflc suing, s. 17. 

Notice of application to transfer suit, ss. 22-24. 
of ivdthdrawal of suit, s. 25. 

of institution of suit by one of several parties in same interest, s. 80. 
to defendant receiving summons but not in time, a. 100 (c). 

of application to set aside dismissal, s. 103. 
of appHoation to set aside ex~parte decree, s. 109. 

through court, of demand of admission of genuineness of documents, 8. 128. 
to produce, for inspeotion, documents mentioned in plaint, written state- 
ment, or affidavit, s. 131. 

by party called upon for document, as to time and place of inspeotion, 
s> 132. 

of proclamation for witness out of the way, ss. 169, 170. 
to parties as to examination of witness leaving jurisdiotion, s. 192. 
of delivery of judgment on future day, ss. 198, 199. 
to parties, of proposed amendment of decree, s. 206. 
of application for execution of assigned decree, s. 232. 
to show cause against execution, issue of, 248. 

to surety for performance of decree, of application for execution, s. 263. 
to judgment-debtor required to execute conveyance or endorsement, s. 261* 
to occupant of property delivery of which is decreed, s. 264. 
to withdraw, before entry of zanana, s. 271. 
to court or officer having custody of attachable property, s. 272. 
of attachment of decrees other than for money, s. 273. 
to other court which passed decree for iiiouey, of attachment thereof under 
decree to be executed, s. 273. 

in case of property sold in execution, which is Subject to lien, s. 300. 
to decree-holders by collector, s. 323. 

to judgment-debtor or his representative, of non-discharge of judgment- 
debt, s. 324. 

of application of insolvent, ss. 347, 348, 360. 

for order to alter schedule, a. 353. 

to parties in case of assignment, &c., of interest pending suit, s. 370. 
to platntiffi, of deposit in court, s. 377. 

to opposite party and to government pleader, of bearing of pauper's appli- 
cation for leave to sue, s. 408. 
to plaintiff, of motion for dispaupering, s. 414. 
before suit against secretary of state or public officer, s. 424. 
of defendant's application for removal of minor’s plaint, s. 442. 
of application of co-plaintiff, late minor, repudiating suit, s. 464. 

for dismissal of unreasonable or improper suit, s. 465. 
by defendant, to guardian of minor heir or representative of deceased judg* 
meqt-debtor, s. 460. 

to opposite party, of applioation for injunction, s. 494. 
before application for order for sale of perishable articles or for detention, 
&o., B. 500. 

to arbitrators to appoint umpire, s. 511. 
by arbitrators that they cannot agree, s. 515 (5). 
of filing of award, s. 516. 

to show cause against filing of agreement to refer to arbitration, s. 523. 

of award, s. 525. 

of filing of agreement by parties to submit case to court, s. 629. 
of registry of appeal, to court whioh passed deoree, s. 550. 
to lower court, of apj^a), s. 550. 

or respondent, confirmation of decision appealed against, 
without, 8. 551. 

of confirmation of its deoisioo, s. 551. 
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Notice of day fixed for hearing appeal, publication and service of, e. 553. 
effect of appearance of respondent without, s. 657. 

to respondent not being served owing to appellant not depositing cost, 8. 557. 
by respondent to appellant, of his own objection to decree appealed against, 
8. 561. 

to parties or pleaders before pronouncing judgment, s. 571. 
of petition for leave to appeal to queen, s, 600. 
to respondent, of admission of appeal to queen, s. 603 (5). 
to opposite party, review not granted without, s. 626 (a). 

of application for restoration of rejected application for 
review, s. 629. 

to produce documents, form of, sch. iv. 124. 

to show cause against issue of execution, form of, sch. iv. 135. 

to attaching creditor, form of, sch. iv. 144. 

to person in possession of moveable property sold in ezeontion, form of, sch. 
iv. 146. 

** of payment into court, form of, sch. iv. 165. 

of application for injunction, form of, sch. iv. 167. 
to respondent, of day for hearing appeal, form of, sch. iv. 175. 
to show cause against grant of review, form of, sch. iv. 178. 
of change of pleader, form of, sch! iv. 179. 

Notices and orders, form and service of, s. 94. 

high court’s power to regulate service of, s. 612 (a), 
of high court, who may serve, s. 636. 

Notification of re-sale in default of payment of purchase- money, s. 309. 

applying to certain courts the provisions as to summary suits on nego- 
tiable instruments, s. 638. 

Notifications published under repealed enactments, s. 3. 

Nuisance, plaint in suit for abatement of, sch. iv. 101. 

concise statement of claim for damages to honse, trees, crops, &c., by 
noxious vapours from factory, or by noise from works or stables, 
sch. iv. 114. 

Number of suit to be endorsed on admitted documents, s. 141- 
of appeal to be stated in decree, s. 579. 

Numbering of entries in register of suits, b. 58. 

of paragraphs in written statement, s. 114. 

as a suit, of application to file agreement to refer to arbitration, s. 523. 

award, s. 525. 

of filed agreement to submit case to court, s. 629. 
of grounds of objection to decree, s. 641. 

Oath, examination of serving officer to be on, ss. 82, 168. 

of declarant to affidavit, who may administer, s. 197. 

Objection to produce documents under order for discovery, s. 129. 

called for, s. 132. 

to discovery or inspection, procedure on, s. 136. 
to judgment at first hearing, proviso as to, s. 154. 
to question, taking down of, e. 186. 

to execution of decree, offered on notice to show cause, s. 246. 
to sale, for irregularity, disallowance or allowance of, s. 312. 
by representative of deceased defendant sought to be brought in, s. 368. 
to legality of award apparent on face of it, s. 620 (c). 
to decree, by respondent, on hearing of appeal, s. 661. 

Objections to institution of suit in one of several courts in which it may be brought, 

88. 23, 24. 

to non-joinder or misjoinder, time for taking, s. 34. 
to execution of conveyance or endorsement ordered by court, s, 261, 
to attachment, investigation of, ss. 278, 279, 286. 
to alteration of schedule, hearing of, s. 353. 

of parties to continuance of suit against asfdgnee to whom interest has 

passed pending suit, s. 370.‘ 
to report of commissioners for partition, B. 396. 
to removal of minoi^s plaint, hearing of, s. 442. 
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Objections to finding of lower court on issues referred by appellate court, erl 667. 
appeal from orders as to disallowance of, s. 588 (A), 
to draft conveyances or draft endorsements, appeal from orders as to, 
s. 688 il). 

to admission of application for review, s. 629. 

Observation, power to authorize making of, s. 499 (c). 

Obstructing wav, plaint in suit for, sch. iv. 80. 

right to use water for irrigation, plaint in suit for, sch. iv, 82. 
access of light, concise statement of claim for damages for, sch. iv. 114. 
Obstruotion of execution of transmitted decree, s. 228. 

to execution, procedure in case of, ss. 328-35. 

of decree, application for security to be taken in case of, 
ss. 477, 483, 484. 

or resistance to apprehension, s. 651. 

Occupancy of judgment-debtor, delivery of immoveable property in, s. 318. 

of tenant, delivery of immoveable property in, s. 319. 

Offence under Penal Code, s. 188, s. 136. 

Offences under Penal Code committed in case pending before civil court, procedure 
as to, 8. 643. 

Office of pleader, effect of leaving process at, s. 40. 

.of collector, publication of prohibitory order in, s. 274. 

Officer of court, sending summons by, for service out of jurisdiction, s. 85. 

in charge of jail, delivery to, and service by, of summons, ss. 87, 88. 
or member of corporation, service of interrogatories on, s. 124. 
of court, production of document for inspection in presence of, s. 131. 
to exercise powers as to suits relating to charities, s. 539. 
to attest amendment of memorandum of appeal, s. 543. 
of court to register memorandum of appeal, s. 548. 
to sign translation of judgment, s. 573. 
to certify copy of judgment and decree, s. 581. 

empowered by court to complete record in appeal to queen, s. 602 (2). 
appointed by high court, acts which may be done by, s. 637. 

Officers concerned iu execution-sales not to bid or buy, s. 292. 

of government, civil and military, issue of commission in case of, s. 386 (c). 
in actual service, who cannot get leave, may authorize person to sue or 
defend for them, s. 465. 

of district court, arrest and attachment by, under process of other court, 
8. 648. 

Omission to sue, effect of intentional, s. 43. 

by lower court to frame issues or determine question of fact, s. 566. 

Open court, witnesses to be examined in, s. 181. 

judgment pronounced in, s. 198. 

to be dated and signed in, s. 202. 
in appeal to be pronounced in, s. 571. 

Operation of law, execution of decree transferred by, s. 232. 

Opinion, provision for difference of, in reference to two or more arbitrators, s. 609. 
of court, statement by arbitrators of case for, s. 617. 

judgment according to, on special case, s. 522. 
reference of appeal to other judges by bench of two differing in, s. 575. 
bar to appeal to queen from judgment of judges equally divided in, s. 697. 
of court making reference to high court, to accompany, s. 617. 
of high court, passing decree or order contingent upon, s. 618. 
of majority of judges, decision according to, s. 628, 
of judge, statement of case by registrar for, s. 646. 

Opposite party, admission or denial of allegations of, s. 117. 

interrogatories for, s. 121. 

notice to, of application for injunction, s. 494. 

of petition for leave to appeal to queen, s. 600. 
review not granted without notice to, and hearing of, s. 626 (a), 
notice to, of application to restore rejected application for review, 
8. 629. 

Option as to place of suing, s. 18. 
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Option as to seleotion of court for institation ci, salt, s. 57 (a). 

Oral application of decree-holder, order on, for immediate execution, a. 

Oral evraenoe, produotiou In appellate court of additional, b« 668« 

Oral examination by court, 8. 118. 

Orally, eyidenoe of witnesaee in attendance to be taken, 8. 161. 

Order of rejection of plaint, 8. 55. 

for satisfaction of decree to be enforced out of proceeds of attached decree^ 
S.273. 

for withdrawal of attachment, on payment of amount decreed with costs, 8» 275. 

confirming sale objected to for irregularity, s. 312. 

of court required tor release of debtor from jail, s. S4L 

appointiuff receiver, effect of, s. 354. 

for commission, s. 384. 

fleeting minor, obtained without next friend or guardian, discharge of, s. 444. 
for removal of next friend, s. 446. 

^ for discharge of next friend, application for, by minor, s. 451. 
for dismissal of suit or application, on election by late minor to abandon, a. 452:» 
for appointment of guardian for suit, s. 456. 
to bring up defendant on application that security be taken, s. 478. 
for injunction ; discharge, variation, or setting aside of, s. 496. 
for sale of perishable articles, &c., s. 498. 
for detention, preservation, &c.,of property in suit, s. 499. 
for sale of land or tenure for non-payment of revenue or rent due, s. 501. 
for deposit in court, of inone}' or deliverable article the subject of suit, s. 502. 
of reference to arbitration, ss. 506. 508. 

on application in that behalf, s. 528. 
to file award in arbitration without intervention of court, s. 528. 
for execution of decree, security in case of, s. 546. 

for sale of immoveable property in execution of money-decree under appeal, 
stay of, 8. 546. 

of dismissal of appeal not to be passed when respondent appears without notice, 
8. 557. 

of remand by appellate court, s. 562. 

to be passed in appeal, effect of agreement of parties as to, s. 577. 
and judgment included in Decree^ s. 594. 

refusing certificate to applicant for leave to appeal to queen, appeal from, s. 601. 
of queen in council as to exclusion from record in appeal, s. ^2 (1). 
to furnish further security or make further payment, s. 605. 
of queen, appeal stayed not to prooeed without, s. 606. 

as to court to which her decree is to be sent for enforcement, s. 610. 
of coart making reference ; alteration, cancelment, or setting aside of, s. 62K 
on reference, power of high court to make, s. 621. 
in case called up for revision, power of high court to make, s. 622. 
from which appeal is allowed, but has not been preferred, review of judgment 

in case of, s. 623 (a). 

not allowed, review of judgment in case of, s. 623^5^ 
for restoration of rejected application for review, s. 629. 
of rejection of application for review, final, s, 629. 

passed on review, or on application for review, bar of applioatioa far review 
of, 629. 

for rebearing case on application for review, s. 630. 
for attachment outside^urt's district, s. 648. 

for transmission of summons for service in other jurisdiotion, form of, soh^ iv. 

120 . 

for dissolution of partnership, form of, sch. iv. 138. 

for payment of money in hands of third party, form of, sob. iv. 143. 

connrraing sale of land, form of, sch. iv. 149. 

for delivery to certified purchaser of land at execution-sale, sch. iv. 151. 
for committal for resisting, &c., execution of decree for land, soh. iv. 153. 

on failure to furnish security, form of, sch. tv. 169. 
to call for security for fulfilment of decree, sch. iv. 160. 
of reference to arbitration under agreement of parties, soh. iv. 170. 
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Order of reference to arbitration by court with consent of parties, sob. iv. 171. 

Orders of court in dealiog with claims to property sold in execution have force of 
decree, s. 333. 

appeals from, ss. 688-91. 

what court to hear appeals from, s. 689. 

not appealable except as provided, s. 591. 

relating to enforcement of queen's orders, appeal against, s. 611. 

Ordinary original ciril jurisdiction, application oi provisions as to snromarv suits on 

negotiable instruments to courts having, a. 

638 (s). 

power to order execution of decree by high court 
in exercise of, s. 634. 

of high court, service of process issued in exercise 
of, 8. 636. - 


sections not applying to high court in exercise 
of, 8. 638. 

Original civil jurisdiction, appeal to queen from decrees of high court exercising, 
B* 595 (5^. 

Original decrees, appeals from, ss. 640-83. 

^ rules as to execution of, applied, s. 610. 

Original proceedings in suit, filing with, of copy of judgment and decree in appeal, 
8. 581. 


Original suit or appeal, demand for security for costs of, s. 649. 

Oudh, recognized agents in, s. 37. 

Owner, collector managing property under attachment may exercise powers of, 322, 
last para. 

of property in suit, powers of receiver equal to those of, s. 503. 

Panjdb, recognized agents in, s. 37. 

Papers excluded by agreement of parties from record in appeal to queen, s. 602 (2). 

Paragraphs, division of statements into, s. 114. 

into consecutively numbered, of case for opinion of court, S. 627. 

Fart, execution of decree in, s. 224. 

Particular average loss, plaint in suit for, sch. iv. 53. 

Particular oases, suits in, ss. 401, 476. 

Particulars contained in plaint, s. 50. 

omission in plaint of necessary, s. 53 (a), 
inclusion of unnecessary, s. 53 (6). 
to be stated in applications for execution, ss. 235, 237. 
court to ascertain whether application for execution contains necessary, 
8. 245. 

Parties, their appearances, applications, and acts, ss. 26-41. 

in same interest, suit or defence by one in behalf of all, s. 30. 

who cannot be ordered to appear in person, s. 67. 

appearance of, and consequence of non-appearance, ss. 96, 109. 

or pleaders to have documentary evidence ready, s. 138. 

to suit, decision by court executing decree of question between, s. 244 (c). 

proceedings on agreement of, ss. 527-31. 

to agreement to submit case, to be subject to jurisdiction and bound by state- 
ments, s. 530. 

to pay costs, statement as to, in decree in appeal, s. 579. 
supply to, of copies of judgment and decree, s. 580. 
exclusion from record in appeal to queen, of papers, inclusion of which is 
not asked for by, s. 602 (2). 

giving to, of authenticated copies of papers in suit, in case of appeal to 
queen, s. 603 {d), 

to snit, exemption of, from arrest, s. 642. 

Partition of immoveable property, saving of local law relating to, s. 4. 

salts for, where instituted, s. 16 (6). 

of family property, survival of cause of action in suit for, by member of 
Hindu joint-family under Mitikshard law, s. 361, ill. d, 
commission to make, s. 396. 
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Partner in insolvent firm, or his representative, not entitled to prove in competition 
with creditors, s. 352. 

interfering with business, fCrm of injunction to restrain, soh. iv. 166. 
Partners, service of summons on, s. 74. 

Partnership, service of summons on manager of business of, s. 74. 
decree in suit for dissolution of, s. 215. 
plaint in suit for dissolution of, sch. iv. 113. 
concise statement of claim to have account taken of, sch. iv. 114. 
form of order for dissolution of, sch. iv. 132. 
final decree in suit relating to, sch. iv. 133. 

Party may apply for order for discovery, s. 129. 

called upon for document, to give notice of place and time of inspection, 
8. 132. 

in possession of land or tenure the subject of suit, effect of non-payment by, 
of revenue or rent due, s. 601. 

to original suit, having interest in result, joining of, as respondent in appeal, 
s. 559. 

not appealing may apply for review of judgment, s. 623. 
requiring evidence of exempted person, payment by, of costs of commission, 
s. 641. 

to cause, summoning assessors at request of, s. 645A. 

Passage-money, plaint in suit for, sch. iv. 25. 

Pastil re, concise statement of claim for damages for infringement of right of, sch. 
iv. 114. 

Patent, concise statement of claim for damages for infringement of, sch. iv. 114. 
Pauper defined, s. 401, exp. 

Pauper-appeals, ss. 692, 593. 

Paupers, suits by, ss. 401-415. 

Pay and allowances of persons subject to native articles of war not liable to attach- 
ment, 8. 266 (i). 

Payee against maker, plaint in suit of, sch. iv. 29. 

acceptor, plaint in suit of, soh. iv. 38, 48. 

drawer for non-acceptance, plaint in suit of, sch. iv. 41, 

drawer for non-acceptance of foreign bill, iv. 47. 

Payment into court, of expenses of witnesses, s. 160. 

of cost and fine by absconding witness, s. 170. 
of purchase- money of property subject to right of pre-emption in suit, 
fixing day for, s. 214. 
of money under decree, ss. 267, 258. 
into court, of attached debt, s. 268. 
of debt and costs, stay of sale on, s. 291. 

for property other than instruments or shares sold in execution, 8. 297. 
into court, of subsistence-money before arrest, s. 339. 

provisions relating to, ss. 376-79. 
to plaintiff, of sum deposited in satisfaction, s. 377. 
into court, of thing claimed in interpleader-suit, s. 472. 
by party interested, of revenue or rent for non-payment of which land or 
tenure is to be sold, s. 501. 
by receiver, of balance due from him, s. 503 (<7). 
into court, of sum mentioned in summons, ss. 532, 533. 

Payments, power to exempt judgment-debtor from, s. 347, 

Pecuniary claims, statement tfs to, in application of insolvent, s. 346. 

Pendency of appeal, increase of security found inadequate during, s. 609. 

by other party, application for review of judgment notwith- 
standing, 8. 623. 

Pending appeal, security in case of order for execution of decree, 8. 546. 

to queen, powers of court, s. 608. 

Pending suit of judgment-debtor against decree-holder, stay of execution nntil 

decision of, s. 243. 

procedure in case of assignment, creation, or devolution of interest, 
8. 372. 

Pending suits, provisions as to, s. 12. 
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ter^ormanco of contract, execution of decree for specific, s. 260. 

of decree, security for, by applicant for execution, s. 646. 
of order of queen in pending appeal, security for, s. 608 (6), (c). 
of decree pending appeal to queen, security for, s. 608 (c). 
perishable articles, power to order interim sale of, s. 498. 

Permission of government to alien enemies to reside in British India, s. 430. 

Person or moveables, place of suing for compensation for wrongs to, s. 18. 
appearance by party in, s. 36. 
summons for appearance in, ss. 64(a), 66. 
service of summons on defendant in, s. 75. 

consequence of non-attendance of partj^ required to appear in, s. 107. 
order for appearance of party in, s. 120. 
what persons bound to attend court in, s. 176^ 

and property of judgment-debtor, refusal of execution against both, s. 230. 
presentation of pauper’s application in, s, 404. 

appearance before commissioner wbetber by agent or pleader, or in, s. 400. 
interested in minor may apply for appointment of new next friend, s. 449. 
nominated by parties, refusal to accept aibitration by, s. 507. 

in certain award may apply for tiling thereof, s. 525. 

Personal appearance of director, &c., of corporation, power to require, s. 436. 

Personal obedience, place of suing for relief obtainable b}'^, s. 16. 

Persons present in court may be required to give evidence or produce document, 
8. 165. 

for whose examination commission may iseuo, s. 386. 
authorized to act for government in judicial proceeding, s. 417. 
of unsound mind, provisions applied to, s. 463. 

claiming through principals or landlords, interpleader-suits in case of, 
8. 474. 

interested in trust for public charity may institute suit relating thereto, 
8. 539. 

authorized by high court to serve process, s. 636. 

employed by attorneys, process which may be served by, s. 636. 

exempted from arrest, s. 642. 

required to give evidence or produce documents, rules applied to, s. 660. 
Petition, court-fee not chargeable on, in pauper-suit, s. 410. 

application for leave to appeal to queen to be by, s. 598. 

for enforcement of queen’s order to bo by, s. 610. 

Place of suing, ss. 15-25. 

of impiisonmont of person arrested in execution, s. 336. 
of custody to be stated in application of insolvent, s. 345 (a), 
of abode of plaintiff to be stated in notice of suit against government or 
public officer, s. 424. 

of residence of respondent, day for hearing appeal to be fixed with reference 
to, 8. 552. 

Places appointed under repealed enactments, continued, s. 3. 

Placing party seeking assistance of court in case of appeal to queen under condi' 
tions, 8. 608 {d). 

Plain paper, copies of plaint to be on, s. 58. 

Plaint, return of, when proceedings stated, s. 20. 

amendment of, where defendant added, s. 33. 

when some causes of action excluded, s. 47. 
suit to be commenced by presenting, s. 48. 

written statements or answers to interrogatories, issues framed on allegations 
in, s. 147 (5), 

In suit, application of pauper to be deemed, s. 410. 
by or for minor, filed without next friend, 8.442. 
in interpleader-suit, s. 471. 

in summary suit on negotiable iustniment, s. 532. 

Plaintiff, power to make defendant a, s. 32. 

or defendant, power to order personal appearance of, s. 66. 
effect of failure of, to pay fee for serving summons, s. 97. 
only appearing, procedure in case of, s. lOt). 


O. P. 76. 
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FlamtifiP, when barred from bringing fresh eiiit, s. 103. 
requiring security for costa from, 8. 380. 

particulars as to, to be stated in notice of suit against government or public 
officer, 8. 424. 

cannot be guardian for suit, s. 457. 

in interpleader-suit, duty or, as to thing claimed, s. 472. 

when entitled to decree in surntnary suit on negotiable instrument, s. 532. 

includes appellant, s. 582. 

Plaintiffs, joining of, s. 26. 

may authorize any of their number to act, s. 25. 

IM-ooedure on non-appearance of some of several, s. 105, 

in case of death of one of several, if cause of action survives, 
88. 362, 363. 

reversal of whole decree on appeal by One or more of several, s. 544. 
Plaints in suits by secretary of state, s. 418. 

against secretary of state, s. 424. 
forms of, s. 644 and sch. iv^ part i. 

upon instruments for payment of money only, sch. iv. 28-55. 
in suits for compensation for breach of contract, sch. iv. 56-70. 

upon wrongs, sch. iv. 71-93. 
for specific property, sch. iv. 94-98. 
for special relief, sdi. iv. 99*113. 

Pleader defined, s. 2. 

vakil and advocate included in, s. 2. 

appointment of, a, 39. 

filing of appointment of, s. 39. 

revocation of appointment of, s. 39. 

leave of court to revoke appointment of, s. 391 

service of process on, $. 40. 

summons for appearance by, s. 64 (h). 

saving of lien of, in case of set-off, s. 111. 

consequence of refusal or inability of, to answer, s. 120. 

service of interrogatories on, s. 122. 

of decree holder, service on, of notice of application of insolvent, 
68. 347, 350. 

appearance before commissioner, whether in person, or by agent or, s. 400. 
notice to opposite party and to government pleader of hearing of pauperis 
application for leave to sue, s. 408. 
court-fee not chargeable in pauper-suit or on appointment of, g. 410. 
filing minor’s plaint without next friend, to pay cost, s. 442. 
obtaining order affecting minor, to pay costs, s. 444. 
of minor omitting to apply for appointment of new next friend, s. 449. 
appointment of, to sue and defend for military man, s. 466. 
application by, for order of reference to arbitration, s. 506. 
of appellant, hearing of, s, 551. 

of feBDond^nt, confi^rmation of decision of lower court without notice to, 

8. 551. 

notice to, of day of hearing appeal, s. 553. 
appearance of respondent by, s. 657. 

of appellant, notice to, oi objection by respondent to decree appealed 
against, s. 561. 

concise statement of claim for damages for injury by neglect of, sch. 

for fees for work done as, sch. iv. 114. 
fdr money received as pleader, factor, collector, 
&c., sch. iv. 114. 

form of notice of change of, sch. iv. 179. 

Pleaders and recognized agents, ss. 36-41. 
appearance of parties oy, s. 96. 
e^KiminatioD by court of parties and, ss. 117-20. 
to have documentary evidence ready, s. 138. 
hearing of, before pronouncing judgn^^t, s. 57lf 
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*; n<rtice to, before pronouncing jufigrnent, 8. 571. 
of parties in case of reference to nigli court, hearing of, s. 619. 
exemption of, from arrest, a. 642. 

Pledge, concise statement of claim in case of (negligence in keeping or Wfongfal 
detention of goods), sch. iv. 114. 

Points for determination to be contained in judgment, ss. 201^, 574 («i). 

on which additional evidence is to be taken to be specified, s. 570. 

Political pensions not liable to attachment, s. 266 {g). 

Polluting water under plaintiff^s land, plaint in suit for, scb. iv. 7d. 

Portion of inrmoveable property, decree for recovery of, s. 207. 

of decree, right to begin where appeal is from, s. 555, eXp. 

Possession of immoveable property, exci^ption of suit for, s. 477. 

of land the subject of suit, putting party in immediate, s. 501. 
ov custody of property under attachment, court^s power as to removal 
from, 8. 505. 

by appellant residing out of British India, of property therein, independ- 
ent of that to which appeal relates, s. 549. 

Post, sending suiruiions by, ss. 85, 88-^. 

sending letter substituted for summons by, s. 92. 
servitie of summons on corporation through, s. 456 (a). 

Postage of notices, &c., payment of, s. 95. 

or registering fee, remission of, s. 95. 

Postponement of bearing when summons not served in time, s. 100 (c). 

for up[)earauce of party in person, s. 120. 

of one class of issues when both kinds arise, s. 146. 

of further argument or evidence, s. 154. 

of sale of attached property pending investigation of claim thereto^. 
8. 278. 

of sale to enable judgment-debtor to niise amount of decree, s, SOS. 
Power to call for record in non-appealable erase, s. 622. 

of high court to authorize persons to address it in behalf of others, s. 655^ 
to frame forms and to make rules- as to books, &c., s. 659; 
conferred on high court by statute, use ot* forms subject to, &, 644. 

Powers of court in execiiting transmitted decree, s. 228. 

of collector as to sale of land in execution, s. 321, 
of commis8ionei*s, s. 598. 

of court as to interlocutory onlers, ss. 498-502. 
of receiver of pi’operty in suit, s. 503 (d). 
of arbitrators and umpire, s. 512. 

and d'utietr incident to provisions as to summary suits on negotfablb ihstrir- 
inents, s. 558. 

of advocate-general as to suits relating to charities, by whom exerciseable,. 
8. 539. 

of government advocate as to suits relating to charities, by whom exercise- 
able, 8. 559. 

of appellate court in appeals, s. 582. 
of court pending appeal to queen, s. 608. 
of'high' court in dealing with case referred, s. 621. 

Powers-of-attorney from parties out of jurisdiction, persons holding, may be agents^ 

8. 57 (a). 

agency by mukbtars holding special, s. 57 (5). 

Pfscautionr against removal of attachable propxerty, s. 271, 

Predecessor of judge, pronouncing judgment of, s. 199. 

Pte^enuptibn, decree in suit to enforce right of, s. 214. 

Preference to creditors by insolvent, s. 351 (c). 

of creditors in distribution, s. 356 (d). 

Preliminary* order in aduiinisti*ation-8ait, form of, sch. iv. 130. 

in oreditorV suit, form of, sch. iv. 130. 
in suit by legatees, form of, sch. iv. 130. 

by next-of kin, form of, sch. iv. 130, 

Preparation, examination, and certifying of transcript of record, high courts power 

to regulate, s. 612 (/). 
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Preparation of indioes to transcripts of records and of lists of papers not included 

in records, high court’s power to regulate, s. 612 (A). 

Presence of judge, witnesses to be examined in, ss. 181, 182. 

Presentation of pauper’s application, s. 404. 

of memorandum of appeal from original decree, s. 541. 

Preservation, detention, or inspection of property in suit, s. 449 (a^. 

realization, custody, or management of property in suit or under 
attachment, appointment of receiver for, s. 503. 

Presidency-towns, service within, of mufassul court process, s. 86. 

court to which commission may issue for residents in, s. 386. 
Prevention of attendance of appellant by sufficient cause, s. 558. 

of respondent by sufficient cause, s. 660. 
of appearance of applicant for review, effect of proof of, s. 629. 
Previous applications for execution, statement as to, s. 235 (/). 

Price of goods sold by factor, form of plaint in suit for, sch. iv. 3. 

Principal and surety, concise statement of claim against, sch. iv^ 114. 

Principal office of corporation, sending summons in letter directed to, s. 436 (6), 
Prmcipal place of business of corporation or company, s. 17, exp. 2. 

service of summons on manager at, s. 74. 

Printed included in Written^ s. 2. 

Printing in India, of copy of record in appeal to queen, s. 602. 

Priority in respect of property in custody of court, determination of question of, 
between decree-holder and others, s. 272. 

Private alienation of pmp<u'ty after attachment to be void, s. 276. 

Private parties, proceeding of suit against public officer as one between, s, 427. 

Pi •iae courts, saving of appeals from orders and decrees of, s. 616. 

Probate, forms of claims to, by executor, legatee, next-of-kin, &c., sch. iv. 115ib. 
Procedure in certain cases under Bombay laws, s. 7. 

on application for execution of decree, s. 245. 

of collector and his subordinates in executing decrees, s. 32(X 

in suits on negotiable instruments, s. 537. 

in appeal from xlecrees, ss. 548-54. 

on hearing appieal, ss, 565-70. 

in appeals from orders, s. 590. 

on application for admission of pauper-appeal, s, 592. 

to enforce orders of queen, s. 610. 

in case of certain offences under Penal Code, s. 643. 

in miscellaneous proceedings, s. 647. 

power to make subsidiary rules of, s. 652. 

Procooding or suit in respect of recovery of immo-veable proprety, reference to* higBi 

court in, s. 69. 

court-fee not chargeable on, in pauper-suit, s. 410. 
with suit on failure of arbitration, ss. 610, 514. 

on ground common to all ; reversal, on appeal by one or more of several 
plaintiffs or defendants, of decree, s. 544. 
with case notwithstanding reference to high court, s. 618. 

Proceediogs for enforcement of decree within three years, s. 230. 

on order of reference to arbitration under agreement of parties, 8. 524. 
on agreement of parties, ss. 527-31. 

with reference to service of summons to defendant to appear and an* 
swer, rules as to, applied, s. 553. 

points on which additional evidence is to be taken to be recorded on, 
8. 570. 

in appellate coiyt or court whose decree is appealed against, reference 
to, before judgment, s. 571. 
in high court, power to frame forms for, s. 630. 

Proceeds of attached property sold, payment of, to party entitled, s. 284. 
of execution-sales, division of, among decree-holders, s. 295. 
of property sold in case of disobedience of injunction, s. 493. 

Process of high court, who may serve, s. 636. 

Processes in cases of arbitration, issue of, s. 613. 

Proclamatiion in case of witness absconding, s. IGtk 
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Proolamation of decree far delivery of itiomaveable property, s. 264. 

of order as to attached immoveable property, s. 274. 
of sales, 8. 287. 

of transfer to purchaser of immoveable property in occupancy of 
tenant, s. 319. 

Frodaction and delivery of documents sued on, s. 59. 
of shop-books and otlier books, h. 62. 
of documents in possession, sumiiions to order, s. 70. 

court’s power to order, s. 130. 
of record of other suit, necessity of, to bo shewn, s. 137. 
of documents, power to compel, s 148. 

summons for, s. 164. 
by person present in court, s. 165. 
of evidence by party having right to begin, s. 179. 
of document relating to propH3rty liable to seizure, power to reQuii*0» 
8. 267. 

of additional evidence in appellate court, s. 568. 

of document required to enable appollatcf court to pronounce judgment, 
s. 568 (h). 

• of matter or evidence not previously pnicticable by suitor, s. 623. 
of docurnents, who may serve high court notice for, s. 636. 

Prohibitory order, attachment by, s. 268. 

in attachment of other than money decrees, s. 273. 

of immoveable property, s. 274. 

in case of property sohl in execution, and in possession of person, 
other than judgment-debtor, s. 300. 
of debts and shares sold in execution, s. 301. 
of moveable property to which defendant is^ontitled, sub- 
ject to lien or right of other person to immediate 
possession, sch. iv. 138, 162. 

of debts not secured by negotiable instruments, sch. iv, 
139. 

of shares in public company, sch. iv. 140. 
of immoveable property, sch. iv. 141. 
of money or security in court or with government ofBcer, 
sch. iv. 142. 

against payment of debts sold in execution to other than pur- 
chaser, sch. iv. 147. 

against transfer of shares sold in execution, sch. iv. 148. 
in case of immoveable property, sch. iv. 163. 

of mQney with other persons, or debts not secured by 
negotiable instruments, sch. iv. 164. 
of shares in public company, sch. iv. 165. 

Prolixity in plaint, s. 63 (a). 

Promise of marriage, concise statement of claim for damages for breach of, scb. iv. 114, 
Promissory notes, joinder of parties liable on same, s. 29. 

liable to attachment, s. 266. 

Pronouncing judgment, time for, s. 198. 

in appeal, s. 571. 

Proof of service of summons on defendant not appearing, s. 100 (ft). 

of documents according to law of evidence, before placing on record, s. 141. 

of service of summons to witness, s. 166, 

of facts by affidavit, s. 194. ^ ^ 

court receiving decree for execution to file copies without, s. 225* 

of service of draft of conveyance or endorsement, s. 261. 

of payment of debt and costs, stay of sale on, s. 291. 

of claims against insolvent, s. 352. 

of minor plaintiff being of age, ss. 453, 454. 

of execution of military roan’s authority to sue and defend, s. 465. 
of allegation of discovery of new matter or evidence required before grant of 
review, s. 626 (5). 

of cause for non-appearanco at hearing, of applicant for review, s. 629. 
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Property in dispirte, decision by oonrt as to, under agreement between partMs, St 

within jurisdiction of court passing decree, sufficient to satisfy it, effect of 
absence of, s. 223 (i). 

coming into possession, representative of deceased judgmentrdebtor liable 
to extent of, s. 234. 

of arrested debtor, placing of, in charge of receiver, s. 336. 
statement as to, in application of insolvent, s. 345 (5), (c), (d), 
of discharged insolvent liable to attachment and sale, s. 357. 
of deceased, holder of certificate of heirship obtaining, may be treated 
as legal representative, s. 366, exp. 
worth 100 rupees, person not entitled to, is a pauper, s» 401, exp. 
of defendant not giving security, attachment of, s. 483. 

order for production of, s. 484. 
of which collector may be appointed receiver, s. 604. 
delivery of, according to finding of court on question referred by agree* 
ment, ss. 527 (5), 528. 

in British India, of appellant residing out of it, s. 549. 

PiOportions in which objects of charity are entitled, declaration of, s. 539 (c). 

of costs paj’able by parties, statement as to, in decree in appeal, s. 579'. 
Proprietors, statement as to persons registered as, in application for attachment,, 

8. 238. 

Prosecution, dismissal of suit for want of, s. 136. 

of suit for balance claimed by plaintiff after receipt of sum deposited 
in satisfaction, s. 379. 

or defence of suits for sovereign prince or chief, s. 432. 

Protection of interest of minor, s. 446. 

of property in suit by receiver, s. 503. 

Provisional remedies, ss. 477-505. 

Provisions applied to memorandum of objections by respondent to decree appKjaled 

against, s. 561. 
to second appeals, g..587. 

as to statement of cases by registrar for opinion of judge, s. 646. 
Publication of rules for conducting sales, s. 287. 
of proclamation of sale, s. 289. 
of Qotice by collector to decree-holders, s. 323. 
of special rules as to sale of interests in land in execution, s. 327. 
of application of insolvent, s. 347. 
of notice of day fixed for hearing appeal, s. 553, 
of rules made by high court, s. 6l2. 
as to affidavits, s. 647. 

as to procedure of subordinate courts, s. 652. 

Public auction, sale of attached property by, ss. 286, 287. 

collector’s power to sell property by, s. 321 (a), 
public charities, suits relating to, s. 539. 

Public officer defined, s. 2. 

or servant of railway company, moiety of salary of, not liable to at- 
tachment, 8. 266 (Ji). 

attachment of negotiable instrument not in custody of, s. 270. 

service of summons on, s. 422. 

security not to be required from, s. 547. 

concise forms of claims by and agmnst, sch. iv. 115. 

Public officers, suits by or against government or, ss. 416-29. 

Punishment of disobedience or obstruction in case of transmitted decree, s. 228.^ 
of witnesses bsifore commissioner, s. 399. 
of pauper for frivolous suit, s. 412. 

Purchase, prohibition of receiving attached immoveable property by^ s. 274. 
by decree-holder of property sold in execution, s. 294. 
of immoveable property, plaint in suit for not completing, sch. iv. 58. 
Purchase-mo noy of property aa to which right of pre-emption is sought to be 

enforted, s. 214. 

of property sold in execution, receipt for, s. 297- 
time for payment in full of, a. 307. 
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Purchase- money, procedure on default in payment of, s» 308. 

repayment of, on sale being set aside, s. 316. 
of lands conveyed, plaint in suit for, sch. iv. 14. 
of immoveable property contracted to be sold, but not conveyed, 
sch. iv. 15. 

Purchaser, particulars to be stated which should be known to, s. 287. 

^Queen in council, appeals to, ss. 594 616. 

Question of law or fact, judgment when parties not at issue on, s. 162. 

procedure when parties at issue on, s. 154. 
and answer, evidence in form of, s. 182. 

arising as to costs of arbitration, power to make order as to, s. 519. 
of fact, omission by lower court to determine, s. 566. 
of law to be involved in decree, to allow appeal to queen, s. 596. 
respecting property to be involved in decree, to allow appeal to queen, 
8 . 59 ^ 

of law or usage having force of law, reference to high court in case of 
doubt as to, s. 617. 

Questions as to religious rites or ceremonies, s. 11, exp. 

of fact or law, statement of, in form of issue, and agreement respecting, 
8. 150. 

and answers, taking down of, s. 186. 
objected to, and allowed by court, rule as to, s. 187. 
to be decided by court executing decree, s. 244. 
attendance on part of government, of person able to answer, a. 421. 
relating to execution of decrees, appeal from orders as to, s. 588 {j). 
Railway communication between locality of court aud witness’s residence, s. 176. 
Rai^ng amount of judgment-debts otherwise than by sale, s. 322. 

portions, concise statement of claim for, sch. iv. 114. 

Rangoon, service in, of raufassal court process, s. 86. 

issue of commission for resident in, s. 386. 

Rank, substitution of letter for summons in case of person of, s. 91. 

Reading over record of evidence, ss. 182, 192. 

of affidavit at hearing, power to order, a. 194. 
of depositions taken under commission as evidence, s. 390. 

Re-admission of appeal dismissed for default, s. 558. 

of suit in court below, on remand by appellate court, s. 562. 
Realization of security in case of surety, s. 336. 

preservation, custody, or mangement of property in suit or under attach* 
inent, appointment of receiver for, s. 503. 

Re-arrest of judgment-debtor discharged from jail, s. 341. 

Reason for rejection of plaint, s. 55. 

for returning plaint to be endorsed, s. 57. 

Reasons for not dismissing suit, though neitlier party appears, s. 98. 

for receiving, at subsequent stage, documents not produced at first hearingi 
8. 139. 

for adjournment, s. 156. 

for inability of judge to make memorandum, s. 190. 
for decision to be contained in judgment, s. 203. 

on each separate issue, s. 204. 
for directing that costs shall not follow event, s. 220. 
for executing decree out of jurisdiction of court passing it, s. 223 (d). 
for requiring proof of jurisdiction of court passing decree, s, 225. 
for non-execution of warrant, s. 251. 
for adjournment of sale, ss. 291, 321 (c). 

for delay in execution, or for non-execution, of warrant, s. 343. 
for rejection of memorandum of appeal, s. 543. 
for admitting additional evidence, s. 568. 
for decision to be stated in judgment, s. 574 (c). 

of dissenting judge, s. 576. 
for grant of review, s. 626. 

Re-attachment of property taken before judgment, not necewary in case of decree 
for plaintiff, s. 490. 
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J^ocall of witness, power of court as to, s. 193. 

Keceipt for recorded document on its return, s. 144k 

for purchase-money of property sold in execution, 8. 297. 
of judgment of high court on question referred, measures barred pending^ 
8. 618. 

Keceiver, placing property in charge of, by arrested debtor, 8. 336. 

Receivers, Jippointment of, ss. 503-505. 

Reckless contraction of debt by insolvent, 8. 351 (c). 

Recognized agents and pleaders, ss. 36-41. 

of government, s. 4l7. 
exemption of, from arrest, s. 642. 

Record, substance ©f oral examination to be part of, s. 119. 
of suit, power of court to send for, s. 137. 
unproved documents not to be placed on, s. 141. 
memorandum of evidence to form part of, s. 190. 

of settlement or survey, boundaries or numbers by which immoveable pro* 
perty is identified in, s. 207. 
of agreement, compromise, or satisfaction, s. 375. 
returned commission and depositions to form part of, s. 389. 
depositions and report under commission for local investigation to form part 
of, s. 393. 

of reasons for rejecting memorandum of appeal, s. 543, 
finding and evidence on issues referred to lower court to be put on, in ap- 
pellate court, 8. 567. 

Recorder of Rangoon, insolvent jurisdiction or procedure of, not affected, 8. 6 (d). 

power of, to make an{l alter rules as to sales, s. 287. 
provisions as to suits on negotiable instruments applied to 
court of, 8. 5,S8 (JO' 

a higli court in matters relating to appeals to queen, e, 614. 
restriction as to power of, to make rules, s. 614. 

Recording of admissions and denials of allegations in plaint, s. 117. 
of reasons for admitting additional evidence, s. 668. 

for grant of review, s. 626. 
of judgment and orders by chartered courts, s. 633. 

Recovery of immoveable property, suits for, where instituted, s. 16 (a). 

joining claims with suit for, s. 44, rule a. 
of property irregularly sold in execution, right to sue for, s. 298. 
of court-fees when pauper succeeds or fails, ss. 411,412. 
of cost of noting bill or promissory note for non-acceptance or non pay- 
ment, 8, 536. 

of costs incurred in India in appeals to queen, high court’s power to regu- 
late, 8. 612 (i). 

Rectification of deed, concise statement of claim for, sch. iv. 114. 

Redemption, form of plaint in suit for, sch. iv, 110. 

Reference to government by defendant public officer, time to be allowed for, s. 423. 
to arbitration, ss. .506-26. 

to two or more arbitrators, provision for difference of opinion in case of, 
8. 509. 

by appellate court, of issues framed by it for trial by lower court, 8. 566. 

to proceedings before pronouncing judgment, s. 571. 

of appeal to other judges by bench of two differing in opinion, 8. 575. 

to, and revision by, liigh court, ss. 617-22. 

from small cause court, review of judgment on, s. 623 (c). 

References in previous acts to tliose relating to civil procedure, s. 3. 

Refresh memory, exception of document used to. s. 63. 

Refund of assets wrongfully paid, right to sue for, 8. 295. 

of balance of deposit in case of appeal to queen, s. 607. 

Refusal of executor to sue debtor, to be shown in suit of legatee against debtor, 
8. 50, ill. 

to accept service of summons, procedure on, 8. 80. 

to admit genuineness of documents, s. 128. 

to give evidence or produce document, consequence of, s. 177. 



TO TEE CIVIL PROCEDURE CODE, 


601 


l^elasal of execution against both person anri propei-ty of judgment-debtor^ «, 230. 
to execute decreio on failure to ccrtifv satisfaction, s. 268. 
to vacate property ordered to be delivered,, s, 318. 

of assignee or receiver to continue suit and to give security for COStS, B. 370. 
to allow suit 118 pauper, s. 409. 

bars fresh application, s. 413, 

of temporary injuction, power of court as to, ss. 492, 493. 
to accept arbitration, by person nominated by parties, s. 507. 
to give evidence before arbitrators, punishment of, s. 613^ 
to reconsider award remitted by court, s. 52 K 
of application to set aside award, s. 522. 

to admit evidence which should have lieen received, s. 568 (a), 
to give evidence or produce document, appeal from order on, s. 588 (e), 
to re-ad mi t or rehear appeal, appeal from order as to, 588 (??). 
of certificate to applicant for leave to appeal to queen, efEect of, s. 601, 
Register of civil suits, particulars to be entered in, s. 68. 

extract from, to accompany application for attachment, s. 238. 
of suit, entry in, on admission of application for execution, s. 245, 
of appeals, s. 548. 

bf civil suits, entry in, of judgment of appellate court, e. 581, 
form of, soh. iv, 116. 

of appeals from decrees, form of, sch. iv. 174, 

appellate decrees, form of, sch. iv. 177. 

Registered office of corporation, service of summons by delivery at, s. 436 (ct). 
Registering as a suit, of applieation to file agreement to refer to arbitration, s. 523. 

aNvard, e. 625. 

of filed agreement to submit case to court, s. 529. 

Registering foe for notices, &c., payment of, s. 95. 

remission of, s. 95. 

Registrar, transmission of copy of high court judgment on reference under signa- 
ture of, 8. 619. 

of high court, acts which may be done by, s. 637. 

Registrars of small cause courts, statement of cases by, s. 646, 

Registry of memorandum of appeal, ss. 548, 550. 

of granted application for review, s. 630. 

of instrument of sale, limitation time to run from, sch. ii. 10. 

Regulation XX. of 1810 repealed in part, s, 3 and sch. i. 

XIV. of 1816 (Madfas), s. 27, repealed, s. 3 and sch. i. 

XXIX. of 1827 (^Bombay), procedure in cases defined in, 8. 7 and scb. iii. 
Ill, of 1828 (Bengal), s, 4, cl, 5, rules and restrictions refeiTed to in, 

s. 615. 

VII. of 1830 (Bombay), procedure in cases defined in, s. 7 and sch. iii. 

I. of 1831 (Bombay), procedure in cases defined in, s. 7 and sch. iii. 
XVI, of 1831 (Bombay), procedure in cases defined in, s. 7 and soh. iii. 
Rehearing of appeal decided ex parte in abseneo of respondent, s. 560. 

of ease on application for review, s. 630. 

Rejected documents, endorsoment on, s. 142, 

Rejecting or returning plaint, appeal from order as to, s. 588 (e), 

application to set aside disinissal of suit, appeal from order as to, s, 588 (/), 
for dismissal of suit on ground of plaintifiE’s insolvency, appeal 
from o-rder as to, s, 588 (o). 

to set aside dismissal of suit, appeal from order as to, s. 588 

for dismissal of suit on ground of plaintiff’s insolvency, appeal 
from order as to, s. 588 (o). 

Rejection of plaint, ss. 53, 54. 

of written statement, e. 116. 

of irrelevant or inadmissible documents, s. 149, 

of application for execution, s. 245. 

to be doelarod insolvent, s. 351- 
to alter schedule, e. 353. 
of pauper’s application, ss. 405^ 407% 


IX P. 70. 
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BejectioD of memoraadum of appeal not in form, s. 543. 

of appeal on failure of appellant to furnish security, a. 
of application for leave to appeal as pauper, s. 592. 

for review, ss. -626, 628, 629. 

Belease of attached property of witness out of the way, ss. 169, 170. 
of property from attachment, s. 280. 

of arrested debtor who applies to be declared insolvent, s. 336. 
of person an'rested in execution, on payment of debt and costs under money- 
decree, ss. 336, 337, 
of judgment-debtor from jafl, s. 341. 

IKelief obtainable by personal obedience, place of ening for, s. 16. 
eought, rc^'ection of plaint for under-valuation of, 54 (a), 
for actionable wrong claimable from firm, service of summons on partners, 
in suit for, s. 74. 

respecting immoveable property, service on agent in suit for., s. 77. 
granted to be stated in decree, s. 206. 

^ statement as to, in application for execution, s. 235 (.^). 

due^o appellant to be stated in judgment when decree reversed or varied in 
appeal, s. 574 {d). 

gfaoted to be stijd:ed in decree in appeal, s. 579. 

SReligious purpose, institution of suit for breach of trust created for, s. 539, 
Beliuquishraent to bring suit within jurisdiction, s. 48. 

to be stated in plaint, s. 50 (/). 
iBeraand of case by appellate court, s. 562. 

reversal or variation on account of error, defect, or irregularity in decision 
or order not affecting merits of case or jurisdiction of court, s. 678. 
Komanding case, appeal from order as to, s. 588 (m?). 

Remedies, right to sue for all of several, s. 43. 
effect of omission of some, s. 43. 

under mortgage, joinder of claims by mortgagee to enforce, ». 44, rule a» 
provisional, ss. 477-505. 

of holder of dishonest bill of exchange or promissory note, s. 636. 
Remission of court-fee on fresh institution of suit in other court, s. 21. 

of postage or registering-fee, s. 95. 

Remitting award to arbitrators for reconsideration, ss. 520, 622. 

Removal of person refusing to vacate property delivery of which is decreed, s. 268« 

ordered to be delivered to purchaser, 


-of next friend of minor, s. 446. 
of guardian for suit, ss. 458, 459. 

'Of property to avoid or delay plaintiff, ss. 477 (c), 478, 483, 484. 
ef attachment before judgment, s. 488. 

from pessessioo or custody of person, of property in suit, s. 508. 
of property under attachment from possession or custody, restiiotion of 
court power as to, s. 503. 

Remuneration of receiver, s. 356, 

of witnesses before commissioners, s. 399. 
of receiver by fee or commission, s. 503 (d)* 

Bent due, effect of omission to sue for whole of, s. 43, ill. 

joinder with certain suits, of claims to arrears s. rule si. 

provision for payment of, in decree made in suit for property yielding, s. 211. 

ointerials of buildings not exempt from attnohment for, s. 266, 2Qd prov. (a). 

due to proprietor of tenure in suit, effect of non-payment of, s. 501. 

reserved in lease, plaint in suit for, sch. iv. 20. 

concise statement of claim for arrears of, sch iv. 114. 

paid, concise statement of claim for return of, sch. iv. 114. 

Kents and profits of property in custody of receiver, s. 503 (d). 

Re-opening of court closed when time for application expires, s. 699. 

Reply by party beginning, and on the whole case, s. 180. 
of party entitled to begin in appeal, s. 555. 

Report by collector to court, of sale of property, &c., s. 326. 
on investigation under commission, ss. 392, 393. 
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Keport oi. cotomiD^ioner for examinatioD of aoconntB, &. 395. 
of cofniMiHsroTiere for partition, s. 396. 

of non-aatisfuction of decree against government or public oflScer in tinM 
allowed, s, 429. 

Representation of beneficiaries in suits concerning trust-property, s. 437. 
RepTMentative, statement in plaint where plaintiff sues aa,^ s. 50. 

of deceased joint decree-lrolder, s. ^1. 

of Judgment'debtor dying before execution of decree, applicatioa 
against, s. 2^. 

of deceased judgment-debtor, liability of, s. 234.. 
notice to show cause against execution of decree in case of, s. 243^ 
execution of decree for money payable out of deceased^s property 
against^ s. 252. 

incompetency of judgment-debtor or bis, to mortgage, charge,^ 
lease, or alienate, a. 323. 

partner in insolvent firm, or hia, not entitled to prove in com- 
petition with creditors, s. 352. 
delivery of surplus to insolvent 01 *^ 108 , s. 356. 

survival o-f cause of action to, and against, on death of all parties^ 
• during suit, s. 361, ill. 5. 

of deceased, one of several plaintiffs, to whom, jointly witbsurviv*^ 
ing plaintiffs, cause of juitioo survives, s. ^3. 
of deceased plaintiff, procedure on failure of application by, ss... 
364, 365. 

of sole or sole surviving plaintiff deceased, abatement in absence 
of application by, s. 365. 

of deceased sole or sole surviving plaintiff, bringing in, s. 366. 
for prosecuting suit, adaiission of person to be legal, s. 367^ 
of deceased defendant, application by plaintiflT to bring in, s. 368. 

> of deceased judgment-debtor, notice by defendant to guai'dian of 

minor heir or, s. 460. 
application for enforcement of de- 
cree against minor heir 
B. 460. 

Representative capacity of suitor to be shewn, s. 58. 

Representatives of parties, decision by court executing decree, of cjue&tioos betweea,^ 
8. 244 (c). 

Repudiation of suit by co-plaintiff, late minor, s. 454. 

Requiring security for costs, provisions as to, ss. 380-8^. 

Resale, defaulting purchaser answerable for loss on, s. 293. 

in default of payment for property other than instruments or shares, s. 297- 

of property in default of deposit, s. 306. 

in default of payment of purchase-iivoney, ss. 308,309; 

of property, collector’s power as to, s. 321 {d), 

of goods sold at auction, deficiency of, sch. iv. 13. 

Rescission of modification of declaration of transfer to collector of execution of" 

decrees, s. 320. 

of contract on ground of mistake, plaint in suit for, sch. iv. 99. 

Reserved price on property to be sold, power to fix, s. 321 (a). 

Reserving consideration of question of costs, s. 218. 

Resettlement of issues by appellate court, s. 565. 

Residence of defendant, ss. 16, 17, 57 (c). 

with reference to place of suing, of person dwelling at one place and 
temporarily lodging at another, s. 17, exp. i. 
of pleader, effect of leaving process at, s. 40 
excluding from obligation to appear in person, s. 67. 
of defendant to bo considered in fixing day for appeanince, s. 69. 
out of British India, sending summons to defendant at his place of, s. 89 
in relation to obligation to attend in person, s. 176. 
of judgment-debtor as affecting execution of decree, s. 223 {a), 
out of British India, defined, s. 382. 

within jurisdiction, exaininaiion by commission in case of, ss. 183, 365. 
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Keftidence bejond jttrisdictiany examitmtioD by C04r)>miBsio{> 8, 386 fa] 

outside district in which court sitiiatGyS, 

Bcsistance to execution, ss. 328-35. 

to apprehensio-iiy s. 

JRes judicata, s, IS. 

Bespondent, cosU of suit or application abandoned by fate minory paid by nex-t 

friend,, or incurred by, 8. 452. 

to have opportunity of contesting case oo ground of objection to decree 
not stated in memorandum, b. 542. 

can for security from appellant before appearance or on application of^ 
8. 549^. 

confirmation of decision of lower court without notice to, e. 561;. 
time to appear and answer to be allowed to, s. 562, 
day for hearing appeal to be fixed with reference to place of residence 
of, 8. 552.. 

notice to, of day of hearing appeal, s. 553. 

hearing of appeal ex parte on non-appearance of, s. 566^ 

effect of appearance of, without notice, s. 557. 

notice to, not being served owing to appellant not depositing cosfy 
8. 657. 

joining as, of party to original suit who is interested in result of appeal^ 
8. 559. 

costs on re-hearing of appeal decided in absence of respendent, s. 560:. 
notice by, to appellant, of his own objection to decree appealed against^. 
8. 561. 

names and description of appellant and, to bo stated in decree, 8^579: 
not appealing against any part of decree may on bearing of appeal take 
objection thereto, s. 591.. 
included in Defendant, s. 682. 

security for costs of, to be given by applicant for leave to* appeal to 
queen, s. 602 (a). 

notice to, of admission of appeal to queen, s. 603 (6)^ 
security from, to appeal to queen, s. 608. 

resue of execution of decree appealed against to queen, on application 
of, 8. 609. 

stay of execution of decree appealed against to queen, on failure by, to 
give further security, s. 609. 
when barred from applying for review, s. 623. 
form of notice to, of day for hearing appeal, sch. iv^ 175v 
Responsibility of attaching oflScer for property seised, s. 269. 

of receiver for loss by default or negligence, s. 503 (7^). 

Bestitution or discharge of judgment-debtor’s property or person seiisedy ss. 239, 2401 
of conjugal rights, execution of decree for^ s. 260i 
Bestoratioo of suit dismissed for default, s. 92. 

referred to arbitration, setting aside award m»<lB after,, s. 521 (c).. 
of parties in appeal to queen, to former position, s. 609. 
of rejected application for review, 8. 629. 

of moveable property threatened with destruction, and for injunction, 
plaint in suit for, sch. iv. 103. 

Retaking in execution^ liability of discharged judgment-debtor to, s. 241. 

Retirement of next friend, s. 447. 

Return of plaint for amendment, s. 53. 

for presentation to proper court, s. 57. 
of served summotTs or process to issuing court, ss. SO, 85-88,, 9(X 
of written statement to party presenting, s. 116. 
of documents not proved or adiwittedyS. 141. 
of rejected documents, s. 142. 
of documents placed on record, s. 144. 
of application for execution, for amendment, s. 245» 
of warrant for execution of decree, s. 251. 

of arrest in execution, s. 343. 
of commission, direction as to^ s. 
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of commissian, with eridence taken thereunder, ss. 389, 391. 
of evidence taken under coinini«8ion for investigation, s. 89$. 
of commission for partition, s. 396r. 
of process sent for service on military man, s. 438. 
of memorandum of appeal for amendment, s. 543. 

by lower court, of finding and evidence on issues referred to it by appellato 
court for trial, s- 566. 

for amendment, of case refeiTed to high court, s. 621. 

of goods (household furniture) or their value, or damages for detention, con* 
cise statement of claiin for, ach. iv. 114. 
of money or fees overcharged, concise statement of claim for, sch. iv. 114. 
of premium on policies of insurance, concise statement of claim for, sch. iv. 
114. 

Bevenne, statement as to interest in, or liability for, in application for attachment, 

a. 238. 

assessed on estate to be stated in proclamatian of sale, s. 287 (c). 
assigned or redeemed, appointment of collector to be receiver of hind of 
which, 8. 504. 

Beversal of decree in appeal, withdrawal of attachment on, ss. 275, 544. 

*• on preliminary point on which court of first instance has disposed of suit, 
8. 662. 


of decree in appeal, relief duo to appellant to be stated in case of, s. 574. 

(d>. 

appealed against, by judgment in appeal, s. 577. 

Review, correction of judgment on, s. 202. 
of judgment, ss. 623*30. 
grant of application for, s. 626. 
bar of application for, s. 629. 

Revision and authentication of translations, high court’s power to regulate, s. 612 (p). 

and reference to, high court, ss. 617-22. 

Revocation of appointment of pleader, s, 39. 

of acceptance of security in case of appeal to queen, s. 604. 
of probate, form of claim to, by executor, legatee, or next.of>krn, sch, 
iv. 116 (2). 

of letters of administration, fonn of claim to, sch. iv. 115 (3), 

Bight to property, or to an office, suit contesting, is a civil suit, s. 11, exp. 

to discovoiy or inspection depending on issue or question in dispute, deter- 
mination of, 8. 135. 

in dispute, decision by court as to, under agi’eement between parties, s. 160. 
to begin, rules as to, s. 179, exp. 

or interest, contingent or possible, not liable to attachment, s. 266 (/?). 
to future maintenance not liable to attachment, s. 266 (/)• 
to attached property, saving of suits to establish, s. 283. 
of mortgagee or incumbrancer against proceeds of property sold free from 
mortgage or change, s, 295. 

to sue, iKir of fresh application by pauper in res^yect of same, a. 413. 
of party to suit as to removal of person in posessioo of property under attach- 
ment, 8. 503. 

to recover, section not confined to cases in which negotiable instrument, toge- 
ther with mere lapse of time, is sufficient to establish pi’ifnd fuciQy. 
8. 532, exp. 

to begin, hearing in appeal of party having, s. 555. 
explanation as to, s. 655, exp. 

decision of suit on merits, omission by lower court of proceeding essential 
to, s. 566. 

Bights of secured and unsecured creditors, s. 213. 

to sue for damages and of personal service, not liable to attachment, 


8. 266 (e), (/). 

to be ascertained, of parties interested in property to be partitioned, s. 396. 
of bead or subjects of foreign state, suits for, s. 431. 

of parties being capable of decision in pending suit, bar of interpleader in 
case of, s. 470. 
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Bights previously existing) of persons not parties to suit, not afEected by 
before iudgment, s. 489. 
of parties, determination of, s. 562. 

Bales under repealed enactments continued, s. 3. 

as to expenses of witnesses to be regarded, s. 160. 

as to appearance and attendance applied to strangers to suit, s. 171. 

as to witnesses applied to parties to suit, s. 178. 

for maintenance and custody of attached live-stock and moveables, s. 269. 
for conducting sales of property, high court to make, s. 287. 
for transmission of decrees from court to collector, s. 320. 
as to issue of commissions to bo observed when made, s. 392. 
for giving efEeot to provisions as to summary suits on negotiable instruments, 
8. 538. 

as to service on defendant of summons to appear and answer, applied, s. 553.^ 
as to references to other judges of court of which two have heard appeal and 
have difEered, s. 576. 

for execution of decrees in suits, applied to appellate decrees, s. 583. 

^ applied to pauper-appeals, s. 592. 

made by queen in council, regarding appeals from courts in British India, t<^ 
govern appeals, s 695. 

as to execution of original decrees, applied, s. 610. 

as to enforcement of decrees, applied to queen’s orders, s. 611. 

matters as to which high court may make, s. 612. 

restriction of power of recorder of Rangoon to make, s. 614. 

and restriction applied to appeals to queen from high court, Bengal, s. 615. 

as to form of making appeals, applied, s. 625. 

chartered high court to take evidence and record judgments and orders accord- 
ing to its own, 8. 633. 

as to advocates, vakils, and attorneys, bar to interference with high court’^ 
power to make, s. 636. 

as to keeping of books, entries, and accounts, high court's power to make,. 
8. 639. 

as to admission of affidavits, power to make, s. 647. 

applicable to all judicial process for arrests, sale of property, or payment of 
money, s. 649. 

Salary of public officer or servant of railway company, moiety of, not liable to ab* 
tachment, s. 266 (Ji), 

Salary as clerk, concise statement of claim for arrears of, sch. iv. 114. 

Sale of attached property of absconding witness, s. 170. 

of immoveable property outside jurisdiction of court passing decree, effect of 
order for, s. 223 (c). 

of property under attachment, ss. 259, 260, 268. 

of attached property subject to decay or expensive to keep, s. 269. 

power to order, 284. 

and delivery of property in execution of decrees, ss, 286-343, 
of part of property, power to raise amount of judgment-debts by, s. 322 (r). 
by collector when amount of judgment-debts not raised by lease or mauage^r 
meot, 8. 324. 

of property attached before judgment, decree-holder not barred from applying 

for, 8. 489. 

in case of disobedience of injunction, s. 493. 
barred pending reference to high court, s. 818. 
or foreclosure, plaint in suit for, sch. Iv. 109. 

of goods, concise statetoent of claim for damages for breach of contract to ac- 
cept and pay for goods, 
sen. iv. 114. 

for non-delivery of goods, 
sch. iv. 114 

for short delivery of goods, 
sch. iv. 114. 

for defective quality, sch. iv. 

114 . 
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of goods, concise ststenent of claim for damages for breach of warranfy, sob. 
iv. 114. 

land, conoisa state tnent of claim for damages for breach of contract to sell 

or purchase land, sch. iv. 114. 
for damages for breach of contract to let or 
or take house, sch. iv. 114. 
for damages for breach of contract to sell 
or purchase lease, with good-will, fix- 
tures, and stock-in-trade of pnblio 
house, sch. iv. 114. 

for damages for breach of covenant for 
title, or quiet enjoyment, in convey- 
ance of lands, sch. iv. 114. 

form of decree for, in suit of mortgagor or other person entitled to lien, 
sch. iv. 128. 

'Saleable property liable to attachment, s. 266. 

Samples, power to authorize taking of, s. 499 (c). 

Satisfaction in cross-decrees, entry of, s. 246. 

, entry of, in case of cross-claims under same decree, s. 247. 
of decree by payment of court, s. 258. 
order for withdrawal of attachment on, s. 275. 
entry of, in case of purchase by decree-holder, s. 294. 
by temporary alienation or management of land or share, s. 326, 
in full, of decrees against discharged insolvent, s. 357. 
of plaintiff by defendant to be recorded, s. 375. 
of decree against government or public officer, s. 429. 

Saving of Acts affecting Oudh, Panjdb, Central Provinces, and Burma, s. 4, 
of certain Bombay laws, s. 7. 

of suits to establish right to attached property, s. 283. 
of queen’s pleasure in receiving or rejecting appeals, s. 616. 
of rules for conduct of business before judicial committee of privy coancil 
as to appeals, s. 616. 

of criminal, admiralty, or vice-admiralty jurisdiction, s. 616. 
of appeals from orders and decrees of prize-courts, s. 616. 

Scale of expenses of witnesses, s. 160. 

Scales prescribed under repealed enactments, continued, s. 3. 

Schedule of creditors and debts of insolvent, s. 352. 

of property to be annexed to pauper’s application, s. 403, 

Scheduled districts excepted from operation, s. 1. 

Scheme of management of property of charity, s. 539 (c). 

Schooling, concise statement of claim for, and for board and lodging, sch. iv. 114, 
Seal of warrant for execution of decree, s. 251. 

of court, transmission of copy of record in appeal to queen under, s. 603 (c). 
Sealing of summous, s. 64. 

Second appeals to high court, s. 584. 

Second decision, limit to remand for, s. 564. 

Secretary, director, or principal officer of corporation, subscription of plaint by, 
8. 435. 

of company, prohibitory order on, s. 301. 

of state, suits by or against government to be by or against, a. 416, 
security not to be required from, s. 547. 
to government, notice to be delivered to, or left at office of, before suit 

against secretary of state, s. 424. 
certiBcate by, of consent to suit against foreign state, 
6. 433. 

Sections of code not applying to high court, s. 638. 

Securities for money liable to attacnment, s. 266. 

Security for future appearance of apprehended witness, s. 174. 
for payment of decree by instalments, s. 210. 
from judgment-debtor applying for stay of execution, b. 240. 
by judgment-debtor to appear when called, a. 336. 
to be given by receiver, b. 355. 
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Security for costs, refueal of assignee or receiver to give, s. 370^ 

by next friend, before retirement, s. 447. 
by next friend or guardian receiving money, &C.-, for minor, s. 461. 
for appearance of defendant to answer decree, ss. 477, 479, 483, 484. 
discretion of court as to requiring, in case of injunction granted, s. 493. 

\)y party put in possession of land or tennve in sail, a. 501. 
for carrying out order for deposit in court, or delivery to owner, of money 
or thing the subject of suit, a. 502. 
to account for I'eceipts, receiver to give, s. 603 (e). 
by defendant for sum mentioned in summons, 8. 532. 

allowed to appear and defend summary suit, 8. 533. 
by plaintiff for coats in summary suit on negotiable instrument, s. 636. 
for performance of decree under appeal, by applicant for stay of execution, 
8. 545 (c). 

for restitution of property or payment of value and for performance of 
deci'ce by applicant for execution, s. 546. 

"" in case of order for sale of immoveable property in execution of monoy-de'* 
cree under appeal, s. 546. 
from appellant for costs, s. 549. 

from applicant for leave to appeal to queen, s. 602 (a), 
from respondent to appeal to queen, s. 608 (5). 

from appellant for performance of decree pending appeal to queon, 8.608(e), 
Seizure in satisfaction of decree, power to summon and examine persons respecting 
propert}’ liable to, s. 267. 

attachment of moveable property by actual, ss, 269, 270, 
of property in house or building, s. 271. 

Sending decree to other court for execution, s. 223. 

to appellate court additional evidence taken, s. 669. 

Sentence on person not complying with summons, &c., s. 174. 

Separate appeal, right of respondent to proceed as if he had preferred, s. 561. 
Separate reports of corntnissioners for partition in case of disagreement, s, 396, 
Separate suit for mesne-profits, s 244. 

questions not to be decided b)^ s. 244. 

Separation of causes of action joined, power of court to order, s. 45. 

of matter not referred to arbitration from rest of award, s. 518 (a), 
or partition of share of estate paying revenue to government, s, 265« 
Servant not member of family to accept service, s. 78, exp. 

Service of process on recoirnized agents, effect of, s. 38. 

on pleader, s. 40. 

of summons, provisions relating to, ss. 72-92. 
of letter substituted for summons, s. 92, 
of process, ss. 93, 94. 
of interrogatories, s. 122. 
of summons on witness, s. 166. 

on judgment-debtor, of draft of conveyance or endorsement to be executed, 
s. 261. 

on decree-holder, of copy of application of insolvent, s. 347, 
of summons on public officer, s. 422. 

on corporation or company, s. 436. 
of process on agent of military man or his pleader, s. 467. 
of process on military man being defendant, s. 468. 
of notice of day of hearing appeal, s. 553. 

effect of failure of appellant to deposit cost of, s. 657. 
of notices, high court’s power to regulate, s. 612 (a), 
of process of high court, s. 636, 

in other jurisdiction, form of order for transmission of summons for, sch. 
iv, 120. 

of summonses of foreign courts, s, 650A, 

Services at fixed price, plaint in suit for, sch. iv, 16, 

at reasonable price, plaint in suit for, sch. iv. 17, 

and materials at fixed price, plaint in suit for, sell, iv, 18, 

at reasonable price, plaint in suit for, scb. iv, 19. 
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Set-ofE to be stated in plaint, s. 50 (/). 

pocedure in case of claim to, s. 111. 
being allowed, decree in case of, s. 216. 
of costs against sum admitted or decreed, s. 221. 
in case of purchase by decree-holder, s. 294. 

Setting aside ex parte decrees, ss. 108, 109. 

decree, withdrawal of attachment on, s. 275. 
sale on ground of irregularity, <&c., ss. 311-14. 
order confirming or caucelling sale, bar to, s. 812. 
abatement or dismissal, s. 371. 

decree or execution in summary suit on negotiable instrument, s. 534, 
sales, appeal from orders us to, s. 588 (w). 

Settlement of issues, ss. 146-51. 

Several demands, concise statement of, sch. iv. 114. 

Several persons, execution of decree passed against, and transferred to one of them, 
8. 232. 

Share or interest of judgment-debtor in immoveable 4)roperty to be attached, state- 
ment of, 8. 237. 

in specific moveable, execution of decree for, s. 259. 

oi undivided state, co-sharer’s right in bidding for, s. 310. 

of land, stay of public sale of, on representation of collector, s. 326. 

Shares of registered proprietors, statement as to, in application for attachment, s. 238. 
in railway, banking, or other company, liable to attachment, s. 266. 
in capital of company or corporation, attachment of, s. 268. 
in public company or corporation, execution-sales of, s. 296. 

delivery of, to purchaser at execution-sale, s. 301. 
or negotiable instruments, transfer of, by court, s. 302. 
as to which indemnity is given, concise statement of claim for money paid 
up on calls upon, sch. iv. 114. 

concise statement of claim for damages for fraudulent misrepresentation on 
sale of house, or business, or, sch. iv. 114. 

Ship-owner against freighter for not loading, plaint in suit of, sch. iv. 70. 
Sliop-bnok, filing of copy of entry in, s. 141. 

Sbop-books and other books, production of, s. 62. 

Show cause against execution, issue of notice to, s. 248. 

procedure on failure to appear or to answer notice 
to, 8. 249. 

against demand of security, order to bring up defendant to, ss. 478, 484. 

to give security or find fresh security, pro- 
cedure upon failure of defend- 
ant to, 88. 481, 483, 485. 
effect of failure to, s. 485. 

against filing of agreement to refer to arbitration, notice to, s. 523. 
against grant of certificate to applicant for leave to appear to queen, 
8. 600. 

against issue of execution, form of notice to, sch iv. 135. 
against grant of review, form of notice to, sch. iv. 178. 

Signature and attestation of verification of plaint, s. 52. 
of summons, s. 64. 

to acknowledgment of service of summons, s. 79. 
of warrant for execution of decree, s. 251. 
of authority by military man to sue and defend, s. 465. 
by commanding officer, of warrant for arrest in cantonment, s. 469. 
and filing of award, s. 516. 

of amendment of memorandum of appeal, s. 543. 
of translation of judgment, s. 573. 
of judgment in appeal, s. 574. 
of decree in appeal by judge, s. 679. 

in case of difference of opinion among judges hearing appeal, s, 579. 
of copy of judgment of high court on reference, s. 619, 

Signed defined, s. 2. 


o, P, 77 
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Signing of recoH of evidence, ss. 182, 192. 
of judgment, s. 202. 
of decree, s. 206. 

Simple money-decree, form of, sch. iv. 127. 

Single judge, bar to appeal to queen from certain judgments of, s. 697. 

Situation of immoveable property sale of which is directed by court passing decree, 
6. 223 (c). 

of property outside court’s district, s. 648. 

Slander, bar of pauper-suit for, s. 402. 

the words being actionable in themselves, plaint in suit for, sch. iv. 91. 

not being actionable in themselves, plaint in suit for, sch. iv. 92. 
concise statement of claim for damages for libel or, sch. iv. 114. 

Small cause court, character of court trying suit withdrawn from, s. 26. 

in presidency-town or Rangoon, service by, of mufassal process, 

8 . 86 . 

Small cause court, exeoution of decrees in cases cognizable by, s. 223. 

in presidency-town or Rangoon, execution of decrees by, s. 223. 
Rangoon, power of recorder to make and alter rules for, as to 
sale, 8. 287. 

in presidency-town or Rangoon, issue of commission to, s. 386. 
no appeal to queen from decree in certain suits of the nature of 
those cognizable by, s. 597. 
review of judgment on reference from, s. 623 (c). 

Small cause courts, parts of, extending to, s. 5 and scb. ii. 

at presidency-towns, application of code to, s. 8. 
in all suits in, summons to be for final disposal, s. 68. 
not to attach immoveable property, s. 168. 
frame of judgments of, s. 203. 

not competent to order execution-sale of immoveable property, 
8, 304. 

in presidency towns, provisions as to summary suits on negoti- 
able instruments applied to, s. 638 (c). 
no second appeal in certain suits coguizable by, s. 586. 
statement of cases by registrars of, s. 646. 

Small suits in military bazir at cantonments in Bombay, officer appointed to try, 
not afieoted by code, s. 6 (6). 

Soldiers in actual service, who cannot get leave, may authorize person to sue or 
defend for them, s. 465, 

Sole or sole surviving plaintiff, procedure on death of, s. 365. 

defendant, procedure on death of, s. 368. 

Sovereign prince or chief, person appointed to prosecute or defend suit for, to be 
recognized agent, s. 432, 

Special or local law not providing different procedure, application of provisions to 
appeal under, s. 590. 

Special case, statement of, by arbitrators or umpire, B. 517. 
for inquiry into pauperism, s. 593. 

shewn by party interested, measures open to court in case of appeal 
to queen on, s. 608. 

Special proceedings, ss. 506-39. 

Special relief, plaints in suits for, sch. iv. 99-113. 

Special rules for local area as to sales of land in execution of money-decrees, 

8. 327. 

relating to^chartered high courts, ss 631-39. 

Specific performance of contract, execution of decree for, s. 260. 

plaint in suit for, sch. iv. Ill, 112. 
concise statement of claim for, sch. iv. 114. 

Specific Relief Act, 1877, s. 9, investigation of claim to property sold in execu 
lion as in suit under, ss 331, 332. 

Staff employment, authority to sue and defend by military man in, s. 465. 
Stake-holder, bar of suit by, s. 470. 

procedure where defendant in interpleader-suit is suing, s. 476* 
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Stake-holder^ concise statement of claim for retuni of money by, sch. iv. 114. 

of money won from, sch. iv. 114. 
Stamp, rejection of plaint for insufficiency of, s. 54 (fi). 

Stamp-paper for duplicate of draft of conveyance or endorsement, s. 261. 

Statement of case by party having right to begin, s. 179. 

by other party, s. 180. 

of facts and documents in case submitted to court by agreement, 8. 527. 
for reference to high court, s. 617. 
of defendant, form of, sch. iv. 122. 

Statements in plaint in interpleader-suit, s. 471. 

in agreement to submit case to court, parties to be bound by, s. 530. 
Statute 24 & 25 Vic., o. 104, s. 16, bar to appeal to queen from certain judgments of 

judges of high court established under, s. 597. 
provisions applying only to high courts establish- 
ed under, s. 631. 

application of code to high courts established 
under, s. 632. 

use of forms subject to power conferred on high 
. court b}^ 8. 644. 

Stay of proceedings on application of non-resident defendant, s. 20. 
of execution of money-decree to be attached, s. 273. 

of other decree sought to be attached, s. 273. 
of sale on payment of debt and costs, or tender of proof of payment, 8. 291. 
of public sale of land on representation of collector, s. 326. 
of suit in case of dispute as to who is legal representative, s. 367. 
of proceedings on death or removal of next friend until appointment of new, 

8. 448. 

in interpleader-suit by defendant against stake-holder, s. 476- 
execution in suit on negotiable instrument, s. 534. 
of proceedings in summary suit on negotiable instrument, s. 535. 

in appeal to queen, .s. 606. 

of execution of decree pending appeal to queen, s. 608 (c). 

appealed against to queen, on failure of respondent to 
give further security, s. 609. 
of proceedings in case of reference to high court, s. 618. 

Staying execution of decrees, provisions relating to, ss. 239-43. 

pending investigation of claim to property sold in execution, 
ss. 331, 332. 

and executing decrees under appeal, ss. 545-47. 
proceedings in suit, appeal from order as to, s. 588 (tt). 

Stipends of military and civil pensioners not liable to attachment, s. 266 (^). 
Sirangers to suit, power of court to summon and examine, s. 171. 

Striking-out plaintiff or defendant, appeal from order as to, s. 588 (5). 
Subject-matter of suit, payment of costs out of, s. 222 

of decree for wife, to which husband is by law entitled, s. 369. 
of pauper-suit, s. 401, exp. 

court-fees a first charge on, 8. 411. 
of suit of foreign state, s. 433 (c). 

not exceeding 60 rupees, limit to imprisonment in case of, 
s. 481. 

as to which case is submitted to court by agreement, statement of 
value of, 8. 528. 

of trust for public charity, jurisdiction according to situation of, s. 539. 
of value not exceeding 5(W rupees, no second appeal in certain suits 
where, s. 586. 

of suit in court of first instance, and of matter in dispute in appeal, 
of what value to be, to allow appeal to queen, s. 596. 
of appeal to queen, power of court to give directions regarding, 
SB. 608 (d), 609. 

Submission of nomination of receiver by subordinate judge, s. 505. 

Subordinate court may be directed to take additional evidence admissible, s. 569. 

list of exempted persona to be kept in, s. 641. 



612 


INDEX TO THE CIVIL PROCEDURE CODE. 


Subordinate courts of final appellate jurisdiction, high court's power to regulate 

grant or refusal of certificates by, s. 612 (b). 
language of, s. 645. 

Subscription and verification of plaint, s. 51. 

effect of omission of, s. 53 (c), 
of written statements, s. 115. 
of application of insolvent, s. 346. 
of pauper's application, s. 403. 
of plaint in suit against corporation, s. 435. 
Subsequent indorsee against maker, plaint in suit of, sch. iv. 31. 

first indorser (special indorsement), sch. iv. 33, 43. 
immediate indorser, sch. iv. 34, 44. 
intermediate indorser, sch. iv. 35, 45. 
maker and first and second indorser, sch. iv. 36. 

* acceptor, plaint in suit of, sch. iv. 40. 

Subsidiary rules, power of high court to make, s. 652. 

Subsistence of defendants imprisoned on failure to give security, s. 482. 
Subsistence-allowance of judgment-debtors, ss. 338-41. 

Substituted service of summons, s. 82. 

Substitution or addition of plaintiff by court, h. 27. 

Successor to judge dying or removed, dealing by, with evidence taken by latter, 
8. 191. 

Sufficient, final determination of case by appellate court when evidence on record 
is, 8. 565. 

Sufficient time for appearance to be allowed, s. 69. 

Suit by one of several parties in same interest, s. 30. 

alteration of plaint so as to change character of, not allowed, s. 53. 
when to proceed against some of several defendants, s. 153. 
of judgment-debtor against decree-holder, stay of execution pending decision 
of, 8. 243. 

against purchaser buying benatni, bar of, s. 317. 

between decree-holder and hond-fide claimant of property sold in execution, 

8. 331. 

and person dispossessed, s. 3.32, 

by person not in possession, claiming property sold in execution as proprietor, 
mortgagee, lessee, or otherwise, s. 335. 
in ordinary manner by person not allowed to sue as pauper, s. 413. 
iiicludt'S appeal, s. 582. 

Suits instituted before commencement of Act, s. 3. 

by or against government or public officers, ss. 416-29. 

by aliens and by and against foreign and native ruh^rs, ss. 430-34. 

by and against corporations and companies, ss. 435, 436. 

trustees, executors, and administrators, ss. 437-39. 
minors and persons of unsound mind, ss. 440-64. 
military men, ss. 465-69. 

powers of receiver as to bringing or defending, s. 603. 
relating to public charities, a. 639. 

application to decrees in appeal, of rules relating to execution of decrees in 
8. 583. 

Sum mentioned in snminons, payment of, into court, s. 532. 

Summary procedure on negotiable instruments, sa. 532-38. 

Summoning and attendance of vvitnesaea, rs. 159-78. 

persons to obtain information as to property for sale, s. 287. 
person charged with obstruction to execution, s. 328. ‘ 

of witnesses before commissioners, s. 399. 

and parties for arbitrators or umpire, s. 513. 

Summons to defendants added, ss. 82, 33. 

issue and service of, ss. 64-95. 

effect of defendant appearing without, s. 97. 

non-payment of fee for service of, s. 97. 
or process to compel attendance or production, ■. 148. 
particulars to be sptcilicd in, s. 163. 
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Sutnmone to representative of deceased plaintiff, s. 368. 

to defendant to appear on bis surety’s application for discharge, s. 480. 
in suit on negotiable instrument, s. 532. 

to defendant to appear and answer, rules as to service of, applied, 8. 663. 

for disposal of suit, form of, sch. iv. 117, 

for settlement of issues, form of, sch. iv. 118. 

to appear, form of, sch. iv. 119. 

to attend to give evidence, form of, sch. iv. 126, 126. 

in summary suit on negotiable instrument, sch. iv. 172. 

Summonses to defendants under s. 64, issued by high court, service of, s. 636. 
to witnesses issued by high court, who may serve, s. 636. 
by courts beyond British India, 650A. 

Sunday, effect of time for payment of purchase-money falling on, ss. 307. 
Superintendence of high court, power to make rules as to procedure of courts sub- 
ject to, 8. 652. 

Supersession of arbitration, ss. 540, 514. 

setting aside award made after, s. 521 (c). 
appeal from orders as to, a. 588 (s). 

Support of decree by respondent, s. 561. 

review of which is applied for, hearing in, s. 626 (a), 
of land, house, or mine, concise statement of claim for damages 
for wrongfully taking away, sch. iv. 114. 

Sureties for payment of rent, plaint in suit against, sch. iv. 55. 

Surety for performance of decree, execution against, s. 253. 
for defendant what to hind himself to, s. 479. 
for defendant’s appearance, discharge of, s. 480. 
concise stateirient of claim for money paid as, sch. iv. 114. 
contribution by, sch. iv. 114. 

for price of goods sold, concise statement of claim against, sch. iv. 114. 
for arrears of rent, concise statement of claim against, sch. iv. 114, 
for money lent, concise statement of claim against, sch. iv. 114. 

received (as traveller, &c.), concise statement of claim against, 
sell. iv. 114. 

Surplus, delivery of, to insolvent or his representative, s. 356. 

Survival of cause of action, ss. 361 and ills., 362, 366, 368. 

Survivors among joint decree-holders, s. 231. 

among plaintiffs or defendants, s. 362. 

and representative of deceased, one of several plaintiffs, survival of cause 
of action to, s. 363. 

Taking additional evidence admissible, s, 669. 

evidence according to court’s own rules, s. 633. 

mode of, sections not applying to high court so far as relates to, 
8. 638. 

Taxation of costs, s. 634. 

Temporary alienation or management of land or share to satisfy decree, s. 326. 
Temporary injunctions, provisions relating to, ss. 492-97. 

forms of, sch. iv. 166. 

Tenant, execution of decree for delivery of immoveable property in occupation of, 
8. 264. 

of property ordered to be delivered, notice to, of transfer to purchaser, 
8.319. 

plaint in suit of, against landlord (special damage), sob. iv. 67. 
by, sch. iv. 95. 

Tenants, institution by, of interf)leader-8nit8 against their landlords, s. 474. 

Tender to witness of his expenses, s. 161. 

Tenure liable to sale, the subject of suit, putting party in immediate possession of, 
s. 501. 

Testamentary jurisdiction of high court, service of process issued in exercise of, 
B. 636. 

Testing of security, high court’s power to regulate, s. 612 (r?). 

The court to issue notice to show cause against execution, s. 248, exp. 

Thing capable of delivery, the subject of suit, deposit of, in court, s. 502, 
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Threat of removal of property with iotent to defraud creditors^ iojunction in 
of, 8. 492 (h). 

Time required for service of sumroons to be considered in fixing day for appear- 
ance, B. 69. 

to be allowed to defendant to appear, s. 69. 

for appearance fixed in case of substituted service, s. 84. 

of non-resident defendant, s. 85. 
effect of summons not being served in sufficient, s. 100 (c). 
for filing affidavit in answer to interrogatories,, s. 126. 
and place for inspection of document called for, notice as to, s. 132. 
for appeal, return of documents on lapse of, s. 144. 
grant of, to parties, s. 156. 

place and purpose of attendance to be specified in summons, s. 163. 
for serving summons on witness, s. 167. 
and place of sale to be stated, s. 287. 

of sale of moveable and immoveable property in execution, s. 290. 
for payment of purebase-njone}^ in full, s. 307. 

to adduce evidence in case of application to be declared insolvent, grant of,, 
to creditors, s. 350. 

to be allowed for appearance and answer of secretary of state, s. 420. 
for satisfaction of decree against government or public officer, s. 429. 
for delivery of award of arbitrator, fixing of, s. 508. 

of umpire to be fixed, s. 509. 
allowed by court for appointment of umpire, s. 511. 

to show cause against filing of agreement to refer to arbitration^ 

B. 523. 

of award, s. 525. 

for amendment of memorandum of appeal, s. 543. 
to appellant to furnish security, s. 549. 

required for serving notice of appeal, day for hearing to be fixed with refer- 
ence to, 8. 552. 

to appear and answer, to be allowed to respondent, s. 552. 
fixed for deposit, by appellant, of cost of serving notice, s. 557. 
allowed for objections of panics to fiutiiug of lower court on issues referred 
by appellate court, s. 567. 

limited for application for leave to appeal to queen, s. 599. 
allowed to find security and make deposit by application for leave to appeal 
to queen, s. 602. 

for furnishing further security and making further payment in case of appeal 
to queen, s. 605. 

Title, refusal by party to produce document relating to his own, s. 131. 
of suit to be endorsed on admitted documents, h. 141. 

to property in custody of court, determination of questions of, between decree- 
holder and others, s. 272. 

created by judgment-debtor after attachment, delivery of immoveable property 
in possession of person claiming under, s. 318. 
of suit or application in which lute minor elects to proceed, s. 461. 

Tools of artizans not liable to attachment, s. 266 (^). 

Trade or business for parties out of jurisdiction, persons carrying on, may bo re- 
cognized agents, s. 37 (e). 

Trade-mark, concise statement of claim for damages for wrongfully using or imitat- 
ing, sch. iv. 114. 

Trade-marks, form of injunction as to, sch iv. 166. 

Trading by foreign state within jurisdiction of court, s. 433 (5). 

Transfer from one to another, of courts in which suit may be instituted, ss. 22, 23» 
of suits, e. 25. 

altacbinent of share by prohibiting, s. 268. 

or charge of decrees sought to be attached, notice prohibiting, B. 273* 
of attached immoveable property, s. 274. 
of share sold in execution, prohibitory orders as to, s. 301. 
of negotiable instruments or shares by court, s. 302. 
to collector, of execution of decrees, «. 320. 
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Transfer of business of court, s. 623. 

Transferable interest, statement in application for attachment, as to persons possess- 
ing, 8. 238. 

Transferee of decree or order included in Decree-holdeVy s. 2. 
execution on application of, a. 232. 

to hold subject to equities enforceable against original holder, s. 233. 
of judgment-debtor after institution of suit, s. 332. 

Transferor of assigned decree, notice to, of application for execution, s. 232. 
Transferred decrees, execution of, a. 232. 

Translation of plaint at requisition of defendant, s. 49. 

of judgment not in language of court, ss. 201, 573. 

Transmission ol decrees from court to collector, s. 320. 

of papers, relating to decree appealed against, to appellate court, s. 650. 
to queen, of copy of record in appeal, s. 603 (c). 
of queen’s order on application tor its enforcement, s. 610. 

, of judgment of high court on question referred, s. 619. 

Transmitted decree, sending and execution of, ss. 223-29. 

Transmitted decrees, staying execution of, s. ‘239. 

Traveller injures! in one place by negligence of railway having principal office in 
another, place of suing by, s. 18, ill. c. 
concise statement of claim of, for damages for breach of contract to 

employ, sch. iv. 114. 
for wrongful dismissal, sch. 
iv. 114. 

.for arrears of wages, sch. 
iv. 114. 

Trespass on land, plaint for, sch. iv. 71. 

in entering dwelling-house, plaint for, sch. iv. 72, 
on moveables, plaint for, sch. iv. 73. 

on land, concise statement of claim for damages for wrongfully entering, 

sch. iv. 114. 

for drawing water from 
well, sch. iv. 114. 
for carrying away gravel, 
sch. iv. 114. 

for carrying away stones 
from river, sch. iv, 
114. 

for crossing field, sch. 
iv. 114, 

for cutting grass, sch. iv. 
114. 

for depositing sand, sch. 
iv. 114. 

for felling timber, sch. 
iv. 114. 

for pulling down fence, 
sch. iv. 114. 

for removing gate, sch, 
iv. 114. 

for using road or path, 
sch. iv. 114. 

Trial of issues when same suit involves issues both of fact and of law, s. 146. 
submitted to court by agreement between parties, s. 151. 
on re-admission of suit in lower court under order of remand, s. 

omitted by lower court, s. 566. t <. o 

Trust, property held in, for judgment-debtor, liable to attachment, s. 2 

Trust, possession of attached property in, ss. 280, 281. 

effect of false statement by insolvent as to property held in, s. o09 
institution of suit for appointing new trustees under, s. 539.^ 

for vesting property in trustees under, s. 
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Trustee, suits against corporations authorized to sue in name of officer or, ss. 435, 436. 
deposit in court of money or deliverable thing the subject of suit, held as. 
s. 502. 

Trustees, executors, and administrators, suits by and against, ss. 437-43. 
to charity, suit for decree appointing new, s. 639 (a), 
under will or marriage-settlement, concise forms of claims of, scb. iv. 115. 
Trusts, plaint in suit for execution^ of, sch. iv. 108. 

Twelve years, grant of repeated application for execution of decree after, s. 230. 
Umpire, appointment of, s. 509 (a), (c). 

arbitration by, in place of arbitrators, s. 515, 

Unappealable cases, taking evidence in, s. 189. 

Unauthorized person not to address court, s. 636. 

Unconditional enforcement of decree appealed against to queen, s. 608. 

Unjust, effect of deciee against which pauper applies for leave to appeal being, s. 
592. 

Unreasonable delay, application fer stay of execution made without, s. 545 (5). 
Unreasonable or improper suit, application for dismissal of, by plaintiff, late minor, 
8. 455. 

Usage having force of law, second appeal on ground of decision being contrary to, 
8. 584 (a). 

second appeal on ground of decision failing to determine material issue of 
law or, 8. 584 (5). 

Laving force of law, reference to high court in case of doubt as to questions 
of law or. 8. 617. 

Use of forms in fourth schedule, s. 644. 

and occupation at fixed rent, plaint in suit for, sch. iv. 21. 

at reasonable rent, plaint in suit for, sell. iv. 22. 
of house, concise statement of claim for, sch. iv. 114, 

Vakil included in Pleader^ «. 2. 

Valid, award not made within time allowed not, s. 521, 

Validation of endorsements, receipts, &c., made or given by court, s. 302. 

Value of aggregate subject-matters in causes of action joined, jurisdiction to de- 
pend on, 8. 45. 

of property attached to correspond with amount of money-decree, s. 245. 
to be stated in pauper’s application, s. 403. 
to be attached to be specified, s. 483. 
security for placing of, at disposal of court, s. 484. 

Variation, discharge, or setting aside order for injunction s. 496. 

of decree in appeal, relief due to appellant to be slated in case of, s. 574 (d), 
appealed against by judgment in appeal, s. 577. 

Verification of application for execution of decree, s. 235. 

of description of property to be attached, s. 237. 

Vesting of insolvent’s property in receiver s. 354. 

property of charity in trustee, suit for decree for, s. 539 (5). 

Vesting order in case of moveable property not expressly provided for, s. 303. 
Vice-admiralty cause of salvage, towage, or collision, power to summon assessors in, 
8. 645 A. 

Vice-admiralty jurisdiction, saving of, s. 616. 

Village munsifs in Madras not affected by code, s. 6 (e). 

Village pancliayats in Madras not affected by code, s. 6 (< 

Void or useless documeuts not returnable, s. 144. 

refusal of arbitrators to reconsider award renders it, s. 521. 

Voidability of compromise by next friend or guardian, s. 462. 

Voluntary surrender of defendant whose surety appilef^ for discharge, 8. 480. 

Wages of labourers and domestic servants not liable to aituchmeut, s. 266 (j). 

War with great BrituiOp person residing in foreign country ut, s. 430, exp. 
Warehouseman, plaint in suit against, tor refusal to deliver goods, sch, iv. 75. 
Warehouse rent, concise statement of claim for, sch. iv. 114. 

Warrant for execution of decree, issue of, s. 250. 

for immediate execution against person or property, s. 256. 
of arrest of judgment-debtor to direct his being brought before court 
without delay, s. 337. 
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Warrant of arrest in suit against government or public officer, s. 425. 

for arrest of defendant on his surety’s application for discharge, s. 480. 
outside court's district, s. 648. 

of attachment of moveable property in defendant's possession, in ezecu- 
tion of money-decree, sch. iv. 136. 
of sale of property in execution of money-decree, sch. iv. 145. 
of arrest in execution, form of, sch. iv. 164. 

before judgment, form of, sch. iv. 158. 

Warranty of moveables, plaint in suit for breach of, sch. iv. 68. 

Waste by lessee, plaint in suit for, sch. iv. 83. 

plaint in suit for injunction restraining, sch. iv. 100. 

Water-course, plaint in suit for diverting, sch. iv. 81. 

injunction against diversion of, sch. iv. 102. 
concise statement of claim for damages for wrongfully diverting, 

sch. iv. 114. 

for damages for wrongfully diverting 
water from, sch. iv. 114. 
for damages for wrongfully discharging 
• water upon land or mine, sch. iv. 114. 

for damages for wrongfully obstructing, 
sch. iv. 114. 

for damages for wrongfully obstructing 
use of well, sch. iv. 114. 
for damages for wrongfully polluting, 
sch. iv. 114. 

Wa}^, plaint in suit for obstructing, sch. iv. 80. 

concise statement of claim for damages for wrongfully obstructing public 
highway or private, sch. iv. 114. 

Wearing apparel of judgment-debtor ; his w'ife and children, not liable to attach- 
ment, 8. 266 (a), 
of pauper, s. 401, exp. 

Wife, execution of decree for recovery of, s. 259. 

and children of judgment-debtor, appeal of, not liable to attachment, a. 266 (a) 
Wilful disobedience of decree or injunction, s. 260. 

Will, plaint of executor to shew that he has proved, s. 50, ill. a. 
executors who have not proved, need not be joined, s. 438. 
concise form of claims of trustees under marriage-settlement or, sch. iv. 115. 
Withdrawal of suit, s. 25, 

of attachment of property of witness out of the way, s. 169. 
of occupant of zanana, s. 271. 

of one plaintiff without consent of others, not allowed, s. 373. 
and adjustment of suits, ss. 373-75. 
of suit under s. 373 of this code, s. 381. 
of attachment on failure to give security, s. 485. 

Withdrawing exemption from personal appearance, s. 641. 

Witnesses, summons for final disposal to direct production of, s. 71. 
issue of commissions for examination of, ss. 383-91. 
exemption of, from arrest, s. 642. 

rules as to, applied to all persons required to give evidence or produce 
documents, s. 650. 

Work for gain, ss. 16, 17, 67 (c). 

concise statement of claim for damages for breach of contract to build ship, 

sell. iv. 114. 

for breach of contract to repair house, 
sch. iv. 1 14. 

for breach of contract to employ to 
build ship, sch. iv. 114. 
done (as surveyor, &c.), concise statement of claim for, sch. iv. 114. 

Working for gain, by judgment-debtor, as affecting execution of decree, s. 223 (a). 
Writing, signed, authority to act for co-defendant or co-plaintiff to be in, s. 35. 
appointment of pleader to be in, s. 39. 
revocation of appointment to be in, s. 39. 

O. P. 78. V 
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Writing) appointment of ageist w receive process to be in, s. 41. 
notices and orders iselaing from court to be in, s. 94. 
substance of examination to be reduced to, s. 119. 
admission of genuineness of documents to be in, s. 128. 
evidence in appealable cases to be in, s. 182. 
authority by military men to sue and defend to be in, s. 465. 
application for order of reference to arbitration to be in, s. 506. 

to file agreement to refer to arbitration to be in, s. 523. 
award to be in, s. 625. 
memorandum of appeal in, s. 541. 

decision or order which dissenting judge thinks proper to be in, s. 576. 
notice to be in, s. 629. 

Writs of execution issued by high court, service of, s. 636. 

Written defined, s. 2. 

Written statement, presentation of, in lieu of one rejected, s. Il6. 

defendant not to deliver interrogatories who has not filed, s. 121. 
form of, sch. iv. 88, 107. 

Written statements, tender, receipt, and record of, s. llO. 

Wrongful distress, concise statement of claim for damages for, sch. 114. 

Wrongful sale in execution, temporary injunction in case of danger of, s. 492 (a). 
Zananas, seizure of property in, s. 271. 
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ACT No. IX OF 1887. 

Passed by the Governor General of India in Cooncil. 

(Received the absent of the Governor General on the 24tk 

February, 1887,) 


An Act to consolidate and amend the law 
relating to Courts of Small Causes establish- 
ed beyond the Presidency-towns. 


T^HEREAS it is expedient to oonoolidato an 4 amend 
’ ’ the law relating to Courts of Small Causes 

f>et|Lh1isIiafI hAyQmlJ:hA.Iacfl.l limits fnr-the- timo bgWg 
of the ord in a ry OfigiH al-<H¥it j -uri s dioti oa of the Ili gl i 
Courts ot -d udieaturo fl it F or t Willi am- jn-Bea gal and 
at Madras and Bomba y y It i o her e b y eaaeted-as^ 


CHAPTER I. 

^Peeliminaby. / 

1. (i) ThhrAxrt may be called the P^oeineial Small 
Cause Courts Ao tf 48 S 

(.2)-j;toxt<»d8 te-tbe-w h o l e o f B r iti sh : ludia T^u d 

come into force on the first day of 

u uiy, 

2. (1) The enactments specified in the first sche- 
dule are repealed to the extent mentioned in the third 
column thereof. 

{2) But all Courts constituted, limits fixed, places 
appointed, appointments, declarations and rules inade, 
jurisdiction and powers conferred, forms prescribed, 
directions given and notifications published under Act 
No. XI of 1866 {an Act to consolidate and amend the 
law relating to Courts of Small Causes beyond the 
local limits of the ordinary original civil jurisdiction 

of 

3 
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[Chapter I. — Preliminary. — Sections 3’4. Chapter 

II. — Constitution of Courts of Small Causes . — 

Section 5.) 

of the High Courts of Judicature), or under any en- 
actment repealed by that Act, shall, so far as may be, 
be deemed to have been respectively constituted, fixed, 
appointed, made, conferred, prescribed, given and 
published under this Act. 

(3) Any enactment or document referring to Act 
No. XI of 1865 or to any enactment thereby repealed 
shall, so far as may be, be construed to refer to this 
Act or to the corresponding portion thereof. 

Savings, 3. Nothing in this Act shall be construed to 

affect — 

(a) any proceedings before or after decree in any 
suit instituted before the commencement of 
this Act ; or 

(J) the jurisdiction of a Magistrate under any law 
for the time being in force with respect to 
debts or other claims of a civil natures 
YilkgeM.unsifs or Vi 

the provision^^^^tEeTMadras Code, or of 
Village^MCTMifs under rTtgliLhuii Agil- 

" or 

[c) any local law or any special law other than 

the Code of Civil Procedure, ■ ^ 

' ‘1 

Definition. 4. In this Act, unlcss there is something repug- 
nant 'hr-thc,, subject or context, “Court of Small 
Causes ” means™'2r6o«xtj)f Small Causes constituted 
under this Act, and i n cl n g 
jurisdiction under this Act in any such Court. 

CHAPTEE II. 

Constitution or Courts or Small Causes. 

Establish. ^ (I) The Local Government, with the previous 

went of sanction of the Governor General in Council, may, by 
Conrts of Writing, establish a Court of Small Causes at 

any 


XVII of 
1879 . 

XIV of 18 
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{Chapter II. — Constitution of Courts of Small 

Causes. — Sections 6-8.) 

any place within the territories under its administra- 
tion beyond the local limits for the time being of the 
ordinary original civil jurisdiction of a nigh Court of 
Judicature established in a Presidency- town. 

^ (^} The local limits of the jurisdiction of the Court 
of Small Causes shall be such as the Local Govern- 
ment may define, and the Court may be held at such 
place or places within those limits as the Local 
Government may appoint. 

6. (1) "When a Court of Small Causes has been 
established, the Local Government shall, by order 
in writing, appoint a Judge of the Court. 

(3) The Judge may he the Judge of one Court of 
Small Causes, or of two or more such Courts, as the 
Local Government directs. 

7. (1) A Judge who is the Judge of two or more 
such Courts may, with the sanction of the District 
Court, fix the times at which he will sit in each of 
the Courts of which he is J udge. 

{3) Notice of the times shall be published in such 
manner as the High Court from time to time directs. 

8 . (1) The Local Government, with the previous 
sanction of the Governor General in Council, may, by 
order in writing, appoint an Additional Judge of a 
Court of Small Causes or of two or more such Courts. 

(3) The Additional Judge shall discharge such of 
the functions of the J udge of the Court or Courts as 
the Judge may assign to him, and in the discharge of 
those functions shall exercise the same powers as the 
Judge. 

(3) The Judge may withdraw from the Additional 
Judge any business pending before him. 

(4) When the Judge is absent, the Additional 
Judge may discharge all or any of the functions of 
the J udge. 


J udge. 


Appoint- 
ment of tim 
of sitting ir 
certain cir- 
cumstances. 


Additional 


9. A 
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[Chapter II. — Constitution of Courts of Small 
Causes. — Sections 9-12.) 

9. A Judge or Additional Judge of a Court of 
Small Causes may be suspended or remoTed from 
ofi&ce by the Local Government. 

10. The Local Government, after consultation with 
the High Court, may, by order in writing, direct that 
two Judges of Courts of Small Causes, or a Judge and 
an Additional J udge of a Court of Small Causes, shall 
sit together for the trial of such class or classes of 
suits or applications cognizable by a Court of Small 
Causes as may be described in the order. 

11. [1) If two Judges, or a Judge and an Addi- 
tional Judge, sitting together under the last foregoing 
section differ as to a question of law or usage having 
the force of law, or in construing a document the 
construction of which may affect the merits, they 
shall draw up and refer, for the decision of the High 
Court, a statement of the facts of the case and of the 
point on which they differ in opinion, and the provi- 
sions of Chapter XLVI of the Code of Civil Pro- 
cedure shall apply to the reference. 

[2) If they differ on any matter, other than a 
matter specific in sub-section (1), the opinion of the 
Judge who is senior in respect of date of appointment, 
as Judge of a Court of Small Causes, or, if one of them 
is an Additional Judge, then the opinion of the Judge 
sitting with him, shall prevail. 

(5) For the purposes of sub-section (.2), a Judge 
permanently appointed shall be deemed to be senior 
to an officiating Judge. 

12. (1) The Local Government may appoint to a 
Court of Small Causes an officer to be called the 
Registrar of the Court. 

(2) Where a Registrar is appointed, he shall be 
the chief ministerial officer of the Court. 

(5) The Local Government may, by order in writ- 
ing, confer upon a Registrar, within the local limits 

of 


XIV of 18 
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{Chapter II. — Constitution of Courts of Small 

Carnes, — Sections 13-14.) 

of the] jurisdiction of the Court, the jurisdiction of a 
Judge of a Court of Small Causes for the trial of 
suits of which the value does not exceed twenty 
rupees. 

(4) The Eegistrar shall try such suits cognizable 
by him as the Judge may, by general or specid order, 
direct. 

{S) A Registrar may be suspended or removed 
from office by the Local Government. 

13. Subject to any enactment for the time being in other minis- 
force and to any orders made by the Local Government 

in this behalf, the law or practice for the time being 
applicable to the appointment, punishment and trans- 
fer of ministerial officers of a Civil Court of the lowest 
grade competent to try an original suit of the value 
of five thousand rupees in that portion of the terri- 
tories administered by the Local Government in 
which a Court of Small Causes is established shall, so 
far as it can be made applicable, apply to the ap- 
pointment, punishment and transfer of ministerial 
officers of the Court of Small Causes other than the 
Registrar, if any, of that Court. 

14. {!) The ministerial officers of a Court of Small 
Causes shall, in addition to any duties mentioned m 
this Act, or in any other enactment for the time being 
in force, as duties which are or may he imposed on 
any of them, discharge such duties of a ministerial 
nature as the Judge. directs. , 

{S) The w^igh Court may make rules consistent 
with this Act, and with any other enactment for the 
time being in force, conferring and imposing on the 
ministerial officers of a Court of Small Causes such 
powers and duties as it thinks fit, and regulating the 
mode in which powers and duties so conferred and 
imposed are to be exercised and performed. 

CHAPTER III. 
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{Chapter III. — Jurisdiction of Courts of Small 

Causes. — Sections 15-16. Chapter IV. — Practice 

and Procedure. — Section 17.) 

CHAPTER III. 

Jurisdiction of Courts of Small Causes. 

15. (1) A Court of Small Causes shall not take 
cognizance of the suits specified in (the second sche- 
dule as suits excepted from the cognizance of a Court 
of Small Causes. 

(3) Subject to the exceptions specified in that 
schedule and to the provisions of any enactment for 
the time being in force, all suits of a civil nature of 
which the value does not exceed five hundred rupees 
shall be cognizable by a Court of Small Causes. 

(3) Subject as aforesaid, the Local Government 
may, by order in writing, direct that all suits of a civil 
nature of which the value does not exceed one thou- 
sand rupees shall be cognizable by a Court of Small 
causes mentioned in the order. 

16. Save as expressly provided by this Act or by 
any other enactment for the time being in force, a 
suit cognizable by a Court of Small Causes shall not 
be tried by any other Court having jurisdiction within 
the local limits of the jurisdiction of the Court of 
Small Causes by which the suit is triable. 

CHAPTER IV. 

Practice and Procedure. 

17. {!) The procedure prescribed in 'the chapters 
and sections of the Code of Civil Procedure specified 
in the second schedule to that Code, as amended by 
this Act, shall, so far as those chapters and sections 
are applicable, be the procedure followed in a Court 
of Small Causes in all suits cognizable by it and in 
all proceedings arising out of such suits : 

Provided that an applicant for an order to set aside 
a decree passed ex parte or for a review of judgment 

shall, 
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{Chapter IV. — Practice and Procedure. — Sections 

18-19.) 

shall, at the time of presenting his application, either 
deposit in the Court the amount due from him 
under the decree or in pursuance of the judgment, 
or give security to the satisfaction of the Court for 
the performance of the decree or compliance with the 
judgment, as the Court may direct. 

(5) Where a person has become liable as surety 
under the proviso to sub-section {1), the security may 
be realized in manner provided by section 253 of the 
Code of Civil Procedure. 

18. {1) Suits cognizable by the Registrar under 
section 12, sub-sections (5) and {4), shall be tried by Registrar, 
him, and decrees passed therein shall he executed by 

him, in like manner in all respects as the Judge might 
try the suits, and execute the decrees respectively. 

{2) The Judge may transfer to his own file, or to 
that of the Additional Judge if an Additional Judge 
has been appointed, any suit or other proceeding pend- 
ing on the file of the Registrar. 

19. (!) When the Judge of a Court of Small Admission. 
Causes is absent, and an Additional Judge has not 

been appointed or, having been appointed, is also plaints by 
absent, the Registrar may admit a plaint, or return or 
reject a plaint for any reason for which the Judge 
might return or reject it. 

{2) The Judge may, of his own motion or on the 
application of a party, return or reject a plaint which 
has been admitted by the Registrar, or admit a plaint 
which has been returned or rejected by him. 

Provided that, where a party applies for the re- 
turn or rejection or the admission of a plaint under 
this sub-section, and his application is not made at the 
first sitting of the Judge after the day on which the 
Registrar admitted, or returned or rejected, the plaint, 
the Judge shall dismiss the application unless the ap- 
plicant satisfies him that there was sufficient cause 
for not making the application at that sitting. 

20. (/) If 

9 
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{Chapter IV. — Practice and Procedure. — Sections 

20 - 21 .) 

20, (1) If, before the date appointed for the hear- 
ing of a suit, the defendant or his agent duly author- 
ised in that hehalf appears before the Registrar and 
admits the plaintiff’s claim, the Registrar may, if 
the J udge is absent, and an Additional Judge has not 
been appointed or, having been appointed, is also 
absent, pass against the defendant, upon the admis- 
sion, a decree which shall have the same effect as a 
decree passed by the Judge. 

(2) Where a decree has been passed by the Regis- 
trar under sub-section (1), the Judge may grant an 
application for review of judgment, and re-hear the 
suit, on the same conditions, on the same grounds 
and in the same manner as if the decree had been 
passed by himself. 

21. (1) If the Judge is absent, and an Additional 
Judge has not been appointed or, having been appoint- 
ed, is also absent, the Registrar may, subject to any 
instructions which he may have received from the 
Judge or, with respect to decrees or orders made by an 
Additional Judge, from the Additional Judge, make 
any orders in respect of applications for the execution 
of decrees and orders made by the Court of which he 
is Registrar, or sent to that Court for execution, which 
the Judge might make under this Act. 

(2) The Judge, in the case of any decree or order 
with respect to the execution of which the Registrar 
has made an order under sub- section (1), or the Addi- 
tional Judge, in the case of any such decree or order 
which has been made by himself and with respect to 
which proceedings have not been taken by the Judge 
under this sub-section, may, of his own motion, or on 
application made by a party within fifteen days from 
the date of the order of the Registrar or of the execu- 
tion of any process, issued in pursuance of that order, 
reverse or modify the order. 

(3) The period of fifteen days mentioned in sub- 
section (2) shall be computed in accordance with the 

provisions 
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{Chapter IF. — Practice and Procedure. — Sections 

22-25.) 

XV of 1877. provisions of the Indian Limitation Act, 1877, as 
though the application of the party were an applica- 
tion for review of judgment. 

22. When the Judge of a Court of Small Causes 

is absent and an Additional Judge has not been chief miniB- 
appointed or, having been appointed, is also absent, terial ofiBcer. 
the Registrar or other chief ministerial officer of the 
Court may exercise from time to time the power 
which the Court possesses of adjourning the hearing of 
any suit or other proceeding, and fix a day for the 
further hearing thereof. 

23. (f) Notwithstanding anything in the fore- ®**°™;^* 
going portion of this Act, when the right of a plaintiff gutl"invoiv- 
and the relief claimed by him in a Court of Small ing questions 
Causes depend upon the proof or disproof of a title to title, 
immoveable property or other title which such a 

Court cannot finally determine, the Court may at any 
stage of the proceedings return the plaint to he 
presented to a Court having jurisdiction to determine 
the title. 

{2) When a Court returns a plaint under sub- 
section {!), it shall comply with the provisions of the 
XIV of ]88iJ. second paragraph of section 57 of the Code of Civil 
Procedure .and make such order with respect to costs 
as it deems just, and the Court shall, for the purposes 
XV of 1877. of the Indian Limitation Act, 1877, be deemed to have 
been unable to entertain the suit by reason of a cause 
of a nature like to that of defect of jurisdiction. 

24. Where an order specified in section 688, Appeals from 
XIV of 1882 clause (29), of the Code of Civil Procedure is made 

by a Court of Small Causes, an appeal therefrom shall small Causes. 

lie to the District Court. 

25. The High Court, for the purpose of satisfying Revision of 
itself that a decree or order made in any case de- 

cided by a Court of Small Causes was according to Courts of 
law, may call for the case and pass such order with Small Causes. 

respect thereto as it thinks fit. 

26. In 

11 
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{Chapter IV . — Vractice and Procedure. — Sections 26 • 
27. Chapter V. — Supplemental Provisions. — Sec- 
tion 28.) 


Amendment 26. In the sccond schedule to the Code of Civil 

of the second -n i 

schedule to Procedure — 

(а) for “Chapter VIII. — Section 111, Set-ofE” 

dure. the following shall be substituted, namely 

“Chaptee VIII. — Of Written Statements 
and Set-ofE ” ; 

(б) thef following shall be inserted between the 

portion of the schedule referring to Chap- 
tee XV and that referring to Chaptee 
XVII, namely 

“ Chaptee XVI. — Of Affidavits” ; 

(<?) in the particulars against Chapter XIX, for 
“276 to 280 (both inclusive), 283” the 
following shall be substituted, namely : — 

“ 275 to 283 (both inclusive)” ; 

(d) for “ Chapter XLVII. — Of Review of Judg- 

ment” the following shall be substituted, 
namely : — 

“ Chaptee XLVII. — Of Review of Judg- 
ment, sections 623, 626 and 630” ; and 

(e) for “ Chapter XLIX. — Miscellaneous, sec- 

tions 640 to 647 (both inclusive), sections 
649 to 652 (both inclusive)” the following 
shall be substituted, namely : — 

“ Chapter XLIX. — Miscellaneous.” 


Finality of 27. Save as provided by this Act a decree or 
order? Order made under the foregoing provisions of this Act 
by a Court of Small Causes shall be final. 


CHAPTER V. 


SUPPLEkENTAL PROVISIONS. 


Subordina- 
tion of 
Courts of 
Small Causes. 


28. (i) A Court of Small Causes shall be subject 
to the administrative control of the District Court 

and 
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{Chapter V. — Supplemental Provisions. — Sections 

29-81.) 

and to the superintendence of the High Court, and 
shall — 

(a) keep such registers, hooks and accounts as the 
High Court from time to time prescrihes, 
and 

(fi) comply with such requisitions as may he 
made hy the District Court, the High 
Court or the Local Government for records, 
returns and statements in such form and 
manner as the authority making the re- 
quisition directs. 

(5) The relation of the District Court to a Court 
of Small Causes, with respect to administrative con- 
trol, shall he the same as that of the District Court to 
a Civil Court of the lowest grade competent to try an 
original suit of the value of five thousand rupees in 
that portion of the territories administered by the 
Local Government in which the Court of Small Causes 
is established. 

29. A Court of Small Causes shall use a seal of 
such form and dimensions as are prescribed by the 
Local Government. 

30. The Local Government may, by order in writ- courts of 

ing, abolish a Court of Small Causes. Small Causes. 

31. (i) Nothing in this Act shall be construed to 

prevent the Local Government from appointing a ^ 

person who is a Judge or Additional Judge of a of Court of 

Court of Small Causes to be also a Judge of any other 

Civil Court or to be a Magistrate of any class or to offic^ 
hold any other public ofl&ce. 

(2) When a Judge or Additional Judgeis so ap- 
pointed, the ministerial officers of his Court shall, sub- 
ject to any rules which the Local Government may 
make in this behalf, be deemed to be ministerial offi- 
cers appointed to aid him in the discharge of the 
duties of the other office. 

32. (f) So 

13 
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( Chapter V. — Supplemental Provisions. — Sections 

82 - 34 .) 

32- (i) So much of Chapters III and IV as re- 
lates to — 

(a) the nature of the suits cognizable by Courts 
of Small Causes, 

{b) the exclusion of the jurisdiction of other 
Courts in those suits, 

(c) the practice and procedure of Courts of Small 
Causes, 

{ (d) appeal from certain orders of those Courts and 
revision of cases decided by them, and 

{e) 'the finality of their decrees and orders subject 
to such appeal and revision as are provided 
by this Act, 

applies to Courts invested by or under any enact- 
ment for the time being in force with the jurisdiction 
of a Court of Small Causes so far as regards the exer- 
cise of that jurisdiction by those Courts. 

( 2 ) Nothing in sub-section (i) with respect to 
Courts invested with the jurisdiction of a Court of 
Small Causes applies to suits instituted or proceedings 
commenced in those Courts before the date on which 
they were invested with that jurisdiction. 

33. A Court invested with the jurisdiction of a 
Court of Small Causes, with respect to the exercise of 
that jurisdiction and the same Court, with respect to 
the exercise of its jurisdiction in suits of a civil nature 
which are not cognizable by a Court of Small Causes, 

shall, for the purposes of this Act and the Code of xiVofissa 
Civil Procedure, he deemed to be different Courts. 

34. Notwithstanding anything in the last two fore- 
going sections, — 

(a) when, in exercise of the jurisdiction of a Court 
of Small Causes, a Court invested with that 
jurisdiction sends a decree for execution to 
itself as a Court having jurisdiction in suits 
of a civil nature which are not cognizable 
by a Court of Small Causes, or 
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( Chapter V. — Supplemental Provisions. — Sections 

85-B7.) 

{b) when a Court, in the exercise of its jurisdiction 
in suits of a civil nature which are not cogniz- 
able by a Court of Small Causes, sends a 
decree for execution to itself as a Court invest- 
ed with the jurisdiction of a Court of Small 
Causes, — 

the documents mentioned in section 224 of the Code 
of Civil Procedure shall not be sent with the decree 
unless in any case the Court, by order in writing, re- 
quires them to be sent. 

35. (7) Where a Court of Small Causes, or a Court 
iiivested with the jurisdiction of a Court of Small 
Causes, has from any cause ceased to have jurisdiction 
with respect to any case, any proceeding in relation to 
the case, whether before or after decree, whicb, if the 
Court had not ceased to have jurisdiction, might have 
been had therein, may be had in the Court which, if the 
suit out of which the proceeding has arisen were about 
to be instituted, would have jurisdiction to try the suit. 

(5) Nothing in this section applies to cases for 
which special provision is made in the Code of Civil 
Procedure, as extended to Courts of Small Causes, or 
in any other enactment for the time being in force. 

36. In the third division of the second schedule to 
the Indian Limitation Act, 1877, — 

(a) after No. 160 the following shall be inserted, 
namely : — 

“ 160A. For a review of judg- Ditto. The date of the decree or 

ment by a Provincial Court order.” 

of Small Causes, or by a Court 
invested with the jurisdic- 
tion of a Provincial Court 
of Small Causes when exer- 
cising that jurisdiction. 

and (6) in No. 173, the words, figures and letter 
“ No. 160 A and ” shall be inserted before the 
word and figures “ No. 162.” 

37. All orders required by this Act to be made in 
writing by the Local Government shall be published 
in the official Gazette. 

THE FIRST SCHEDULE. 

15 
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( The First Schedule. — Enactments repealed. The 
Second Schedule. — Suits excepted from the cogni- 
zance of a Court of Small Causes.) 

THE FIRST SCHEDULE. 

Enactmbnts bepbalbd. 

(See section 2.) 

Number and year. Subject or title. Extent of repeal. 

1 

Act XI of 1865 . Mufassal Small Cause j So much as has not been repealed. 

Courts Act. 

Act VI of 1871 . Bengal Civil Courts Section 30. 

Act. 

Act III of 1873 . Madras Civil Courts Section 29, paragraph one. 

Act. 

Act XV of 1874 . Laws Local Extent So much of the first schedule as 

Act. relates to Acts XI of 1865 and 

X of 1867. 

Act XII of 1881 . North-Western Prov- In section 2, the words and 

inces Kent Act. figures “ and Act No. XI of 

1865, section 52.” 

Regulation I of Airaere Courts Regula- Section 33. 

1877. tion. 

THE SECOND SCHEDULE. 

Suits excepted from the cognizance op a Court of Small 

Causes. 

{See section 15,) 

(1) A suit concerning an act or order purporting to be 
done or made by the Governor General in Council or 
a Local Government, or by the Governor General 
or a Governor, or by a Member of the Council of 
the Governor General or of the Governor of Madras 
or Bombay, in his official capacity, or concerning an 
act purporting to be done by any person by order of 
the Governor General in Council or a Local Govern- 
ment ; .. 

(2) a suit concerning an act purporting to be done by any 
person in pursuance of a judgment or order of a 
Court or of a judicial officer acting in the execution 
of bis office ; 
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( The Second Schedule. — Suits excepted from the cog- 
nizance of a Court of Small Causes.) 

(3) a suit concerning an act or order purporting to be done 

or made by any other officer of the Government in 
his official capacity, or by a Court of Wards, or by 
an officer of a Court of Wards in the execution of 
his office; 

(4) a suit for the possession of immoveable property or for 

the recovery of an interest in such property ; 

(5) a suit for the partition of immoveable property ; 

(6) a suit by a mortgagee of immoveable property for the 

foreclosure of the mortgage or for the sale of the 
property, or by a mortgagor of immoveable proper- 
ty for the redemption of the mortgage; 

(7) a suit for the assessment, enhancement, abatement or 

apportionment of the rent of immoveable property ; 

(8) a suit for the recovery of rent, other than house-rent, 

unless the Judge of the Court of Small Causes has 
been expressly invested by the Local Government 
with authority to exercise jurisdiction with respect 
thereto ; 

(9) a suit concerning the liability of land to be assessed to 

land-revenue ; 

(10) a suit to restrain waste ; 

(11) a suit for the determination or enforcement of any 

other right to or interest in immoveable property ; 

(12) a suit for the possession of an hereditary office or of an 

interest in such an office, including a suit to estab- 
lish an exclusive or periodically recurring right to 
discharge the functions of an office ; 

(18) a suit to enforce payment of the allowance or fees re- 
spectively called ffialikcLUd and hakh^ or of cesses or 
other dues when the cesses or dues are payable to a 
person by reason of his interest in immoveable pro- 
perty or in an hereditary office or in a shrine or 
other religious institution ; 

(14) a suit to recover from a person to whom eompensation 

has been paid under the Land Acquisitipn Act, 187 0, 
the whole or any part of the compensation ; 

(15) a suit for the specific performanoe or rescission of a 

contract; 

(Ifi) a suit fox the lectificsation or canoellatiou of 4^1 instru- 
ment ; 

(17) a suit to obtain an injunction; 


(18) a 
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(18) a suit relating to a trust, including a suit to make good 
out of the general estate of a deceased trustee the 
loss occasioned by a breach of trust, and a suit by 
a co-trustee to enforce against the estate of a de- 
ceased trustee a claim for contribution ; 

{19) a suit for a declaratory decree, not being a suit insti- 
tuted under section 5i83 or section 832 of the Code XIV of 1882. 
of Civil Procedure ; 

(20) a suit instituted under section 283 or section 332 of the 

Code of Civil Procedure ; 

(21) a suit to set aside an attachment by a Court or a reve- 

nue-authority, or a sale, mortgage, lease or other 
transfer by a Court or a revenue-authority or by a 
guardian ; 

(22) a suit for property which the plaintiff has conveyed 

while insane ; 

(23) a suit to alter or set aside a decision, decree or order of 

a Court or of a person acting in a judicial capacity ; 

(24) a suit to contest an award ; 

(25) a suit upon a foreign judgment as defined in the Code 

of Civil Procedure or upon a judgment obtained in 
British India ; 

(26) a suit to compel a refund of assets improperly distri- 

buted under section 295 of the Code of Civil Pro- 
cedure ; 

(27) a suit under the Indian Succession Act, 1865, section X of 1865. 

320 or section 321, or under the Probate and Admin- 
istration Act, 1881, section 139 or section 140, to V of 188J. 
compel a refund by a person to whom an executor 
or administrator has paid a legacy or distributed 
assets ; 

(28) a suit for a legacy or for the whole or a share of a re- 

sidue bequeathed by a testator, or for the whole or 
a share of the property of an intestate ; 

(29) a suit-— 

(a) for a dissolution of partnership or for the winding- 
up of the business of a partnership after its dis- 
solution ; 

(i) for an account of partnership-transactions ; or 

(c) for a balance of partnership-account, unless the 
balance has been struck by the parties or their 
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(30) a suit for an account of property and for its due admin- 

istration under decree ; 

(31) any other suit for an account, including a suit by a 

mortg^agor, after the mortgag-e has been satisfied, to 
recover surplus collections received by the mort- 
gagee, and a suit for the profits of immoveable pro- 
perty belonging to the plaintiff* which have been 
wrongfully received by the defendant ; 

(32) a suit for a general average loss or for salvage ; 

(33) a suit for compensation in respect of collision between 

ships ; 

(34) a suit on a policy of insurance or for the recovery of any 

premium paid under any such policy ; 

(35) a suit for compensation — 

(a) for loss occasioned by the death of a person caused 
by actionable wrong ; 

(5) for wrongful arrest, restraint or confinement ; 

(c) for malicious prosecution ; 

{(1) for libel ; 

(e) for slander ; 

{f} for adultery or seduction ; 

{9) for breach o£ contract of betrothal or promise of 
marriage ; 

{k) for inducing a person to break a contract made 
with the plaintiff * ; 

(z) for obstruction of an easement or diversion of a 

watercourse : 

• ^ 

(J) for illegal, improper or excessive distress or attach- 
ment ; 

(^) for improper arrest under Chapter XXXIV of the 
Code of Civil Procedure, or in respect of the 
issue of an injunction wrongfully obtained 
under Chapter XXXV of that Code ; or 

(^) for injury to the person in any case not specified in 
the foregoing sub-clauses of this clause ; 

(36) a suit by a Muhammadan for exigible {mu^ajjaV) or de- 

ferred {mu^toajjal) dower ; 

(37) a suit for the restitution of conjugal rights, for the 

recovery of a wife, for the custody of a minor, or for 
a divorce ; 

(38) a suit relating to maintenancAJ ; 
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(39) a suit for arrears of land-revetiue, villagerexpenses or 

other sums paj^able to the representative of a village- 
community or to his heir or other successor in title ; 

(40) a suit for profits payable by the representative of a 

village-community or by his heir or other successor 
in title after payment of land-revenue, village-ex- 
penses and other sums j 

(41) a suit for contribution by a sharer in joint property in 

respect of a payment made by him of money due 
from a co-sharer, or by a manager of joint property, 
or a member of an undivided family, in respect of a 
payment made by him on account of the property or 
family ; 

(42) a suit by one of several joint mortgagors of immoveable 

property for contribution in respect of money paid 
by him for the redemption of the mortgaged pro- 
perty ; 

(43) a suit against the Government to recover money paid 

under protest in satisfaction of a claim made by a 
revenue-authority on account of an arrear of land- 
revenue or of a demand recoverable as an arrear of 
land-revenue ; 

(44) a suit the cognizance whereof by a Court of Smalt 

Causes is barred by any enactment for the time 
being in force* 
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